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OEGANIZATION  OF  SUPEEME  COUET. 


[Constitution,  article  6,  section  2.] 

§  2.     The  Supreme  Court  shall  consist  of  a  chief  jus- 
tice and   six  associate  justices.     The  court  may  sit  in 
departments  and  in  Bank,  and  shall  always  be  open  for 
the  transaction  of  business.     There  shall  be  two  depart- 
ments, denominated,  respectively,  Department  One  and 
Department  Two.     The  chief  justice  shall  assign  three 
of  the  associate  justices  to  each  department,  and  such 
assignment  may  be  changed  by  him  from  time  to  time. 
The  associate  justices  shall  be  competent  to  sit  in  either 
department,  and  may  interchange  with  each  other  by 
agreement  among  themselves,  or  as  ordered  by  the  chief 
justice.     Each  of  the  departments  shall  have  the  power 
to  hear  and  determine  causes  and  all  questions  arising 
therein,  subject  to  the  provisions  hereinafter  contained 
in  relation  to  the  court  in  Bank.     The  presence  of  three 
justices  shall  be  necessary  to  transact  any  business  in 
either  of  the  departments,  except  such  as  may  be  done 
at  chambers,  and  the  concurrence  of  three  justices  shall 
be  necessary  to  pronounce  a  judgment.     The  chief  jus- 
tice shall  apportion   the  business   to   the  departments, 
and   may,  in  his   discretion,  order  any  cause  pending 
before  the  court  to  be  heard  and  decided  by  the  court 
in  Bank.     The  order  may  be  made  before  or  after  judg- 
ment pronounced  by  a  department;  but  where  a  cause 
has  been  allotted  to  one  of  the  departments,  and  a  judg- 
ment  pronounced    thereon,  the    order   must    be    made 
within  thirty  days  after  such  judgment,  and  concurred 
in  by  two  associate  justices,  and  if  so  made  it  shall  have 
the  effect  to  vacate  and   set  aside  the  judgment.     Any 
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four  justices  may,  either  before  or  after  judgment  by  a 
department,  order  a  case  to  be  heard  in  Bank.  If  the 
order  be  not  made  within  the  time  above  limited,  the 
judgment  shall  be  final.  No  judgment  by  a  department 
shall  become  final  until  the  expiration  of  the  period  of 
thirty  days  aforesaid,  unless  approved  by  the  chief  jus- 
tice, in  writing,  with  the  concurrence  of  two  associate 
justices.  The  chief  justice  may  convene  the  court  in 
Bank  at  any  time,  and  shall  be  the  presiding  justice  of 
the  court  when  so  convened.  The  concurrence  of  four 
justices  present  at  the  argument  shall  be  necessary  to 
pronounce  a  judgment  in  Bank;  but  if  four  justices,  so 
present,  do  not  concur  in  a  judgment,  then  all  the  jus- 
tices qualified  to  sit  in  the  cause  shall  hear  the  argument; 
but  to  render  a  judgment,  a  concurrence  of  four  judges 
shall  be  necessary.  In  the  determination  of  causes,  all 
decisions  of  the  court  in  Bank  or  in  departments  shall 
be  given  in  writing,  and  the  grounds  of  the  decision 
shall  be  stated.  The  chief  justice  may  sit  in  either  de- 
partment, and  shall  preside  when  so  sitting,  but  the  jus- 
tices assigned  to  each  department  shall  select  one  of  their 
number  as  presiding  justice.  In  case  of  the  absence  of 
the  chief  justice  from  the  place  at  which  the  court  is 
held,  or  his  inability  to  act,  the  associate  justices  shall 
select  one  of  their  own  number  to  perform  the  duties 
and  exercise  the  powers  of  the  chief  justice  during  such 
absence  or  inability  to  act. 


SUPREME  COUET  COMMISSIONERS. 


[Statutes  1899,  page  11.] 

Section  1.  The  Supreme  Court  of  the  State  of  Cali- 
fornia shall  immediately  upon  the  expiration  of  the 
term  of  office  of  the  present  Supreme  Court  Commis- 
sioners appoint  five  persons  of  legal  learning  and  per- 
sonal worth  as  Commissioners  of  said  Court.  It  shall 
be  the  duty  of  said  Commissioners,  under  such  rules 
and  regulations  as  said  Court  may  adopt,  to  assist  in  the 
performance  of  its  duties  and  in  the  disposition  of  the 
numerous  causes  now  pending  in  said  Court  undeter- 
mined. The  said  Commissioners  shall  hold  office  for 
the  term  of  two  years  from  and  after  their  appointment, 
during  which  time  they  shall  not  engage  in  the  practice 
of  the  law.  They  shall  each  receive  a  salary  equal  to 
the  salary  of  a  Judge  of  said  Court,  payable  at  the  same 
time  and  in  the  same  manner.  Before  entering  upon 
the  discharge  of  their  duties  they  shall  each  take  an 
oath  to  support  the  Constitution  of  the  United  States, 
and  the  Constitution  of  the  State  of  California,  and  to 
faithfully  discharge  the  duties  of  the  office  of  Commis- 
sioner of  the  Supreme  Court  to  the  best  of  their  ability. 
The  said  Court  shall  have  power  to  remove  any  and  all 
members  of  said  Commission  at  any  time  by  an  order 
entered  on  the  minutes  of  said  Court,  and  all  vacancies 
in  said  Commission  shall  be  filled  in  like  manner. 
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[S.  F.  No.  2301.    Department  One.— December  18,  1900.] 

In  the  Matter  of  the  Estate  of  THOMAS  BELL,  Deceased. 
LOUISA  J.  THOMPSON  et  aL,  Appellants,  v.  GEORGE 
STAACKE,  Executor,  etc.,  et  al.,  Kespondents.  BANK 
OF  CALIFORNIA,  Appellant,  v.  GEORGE  STAACKE, 
Executor,  etc.,  et  al.,  Respondents. 

Estates  op  Deceased  Persons — Orders  Modifying  Family  Allow- 
ance— Undecided  Question  as  to  Original  Order — New  Orders 
not  Void. — Without  deciding  the  question  whether  an  order  mak- 
ing a  family  allowance  until  further  order  of  the  court  became 
void  ipso  facto  upon  the  return  of  the  inventory,  or  expired  by 
limitation  one  year  from  its  date  by  reason  of  the  insolvency  of 
the  estate,  an  order,  made  more  than  three  years  from  the  date 
of  the  original  allowance,  modifying  it,  and  a  subsequent  order 
of  modification  thereof,  are  not  void  upon  their  face,  and  may 
be  considered  as  new  and  independent  orders,  within  the  juris- 
diction of  the  court 

Id. — Solvency  of  Estate — Res  Adjudicata — Payments  by  Executrix 
— Collateral  Attack  by  Creditors. — Each  of  such  orders  con- 
stitutes an  adjudication  that  the  estate  was  solvent  when  it  was 
made;  and  where  no  direct  attack  was  made  upon  such  adjudi- 
cation by  appeal  or  motion  to  set  it  aside,  it  cannot  be  collater- 
ally attacked  by  the  creditors  by  impeaching  payments  made  in 
pursuance  thereof  by  the  executor,  on  the  ground  that  the 
estate  was  then  insolvent,  and  that  the  court  lacked  jurisdic- 
tion to  make  the  order. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  settling  an  executor's  account. 
J.  V.  Coffey,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

J.  F.  Leicester,  for  Appellants. 

A.  N".  Drown,  for  Appellant  Louisa  J.  Thompson. 
James  M.  Allen,  for  Appellant  Bank  of  California. 

Garret  "W.  McEnerney,  William  B.  Bosley,  and  John  S.  Drum, 
for  Appellants  Mary  Kelly,  Ellen  Kelly,  and  Kate  Blaxland. 

Maurice  V.  Samuels,  for  Appellants  California  Safe  Deposit 
and  Trust  Company  and  D.  Samuels. 

Naphtaly,  Freidenrich  &  Ackerman,  for  Appellant  Boos 
Brothers. 

Sidney  V.  Smith,  for  Respondent  George  Staacke,  Executor. 

T.  Z.  Blakeman,  for  Respondent  Theresa  Bell. 

Brewton  A.  Hayne,  for  Respondents  Minor  Children* 

GAROUTTE,  J.— Thomas  Bell  died  testate  in  the  city  and 
county  of  San  Francisco.  Subsequent  to  the  issuance  of  letters 
testamentary,  and  prior  to  the  return  of  the  inventory  and  ap- 
praisement, the  court  made  an  order  for  a  family  allowance 
of  two  thousand  dollars  per  month,  this  allowance  to  continue 
until  the  further  order  of  the  court.  The  administration  of 
the  estate  proceeded  on  its  course,  and  nearly  three  years 
later  two  creditors  filed  a  petition  asking  that  the  order 
for  a  family  allowance  previously  made  be  modified.  The- 
resa Bell,  the  widow  of  Thomas  Bell,  deceased,  contested  the 
application,  and  upon  the  hearing  the  original  order  was  modi- 
fied to  the  extent  that  the  allowance  was  fixed  at  fifteen  hun- 
dred dollars  per  month,  commencing  at  that  date.  The  ad- 
ministration still  continuing,  about  three  years  later  the  order 
of  family  allowance,  at  the  instance  of  the  same  creditors,  after 
a  hearing  and  contest  upon  the  part  of  the  widow,  was  again 
modified,  being  fixed  upon  that  hearing  at  the  amount  of  one 
hundred  dollars  per  month.  Under  these  various  orders  of 
family  allowance  more  than  eighty  thousand  dollars  have  been 
paid  by  the  executors  to  the  widow,  and  much  the  greater  por- 
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tion  of  this  amount  has  been  allowed  and  settled  in  the  accounts 
rendered  by  the  executors  to  the  court.  But  upon  the  hearing 
of  the  last  account  rendered  by  the  sole  executor,  Staacke,  cred- 
itors appeared  and  objected  to  those  items  of  the  account  con- 
sisting of  various  sums  of  money  paid  by  the  executor  to  the 
widow  under  the  two  later  orders  of  family  allowance.  And 
these  creditors  based  their  objections  upon  the  ground  that  the 
two  aforesaid  orders  were  void  by  reason  of  the  fact  that  the 
estate  was  insolvent  when  they  were  made.  At  the  hearing  of 
the  account  they  offered  evidence  tending  to  show  the  insol- 
vency of  the  estate  at  that  time,  and  this  evidence  was  rejected. 
The  sums  paid  to  the  widow  to  which  objections  were  made 
were  allowed  by  the  court,  and  this  appeal  is  taken  by  the  cred- 
itors from  the  order  settling  the  account. 

This  court  will  not  concern  itself  as  to  whether  or  not  the 
original  order  for  a  family  allowance  became  void  ipso  facto 
either  upon  the  return  of  the  inventory,  or  expired  by  mere 
lapse  of  time  upon  the  expiration  of  one  year  from  its  date  by 
reason  of  insolvency  coming  upon  the  estate.  The  moneys  here 
involved  are  moneys  expended  under  the  subsequent  orders, 
and  our  attention  will  be  directed  to  those  orders  alone.  For, 
if  the  original  order  was  void  at  the  time  the  later  orders  were 
made,  and  therefore  not  susceptible  of  modification,  then  the 
second  order  made  was  a  new  and  independent  order,  and  must 
look  to  itself  for  sufficient  strength  to  stand  alone. 

Had  the  court  power  to  make  the  second  order?  Or,  bring- 
ing the  question  directly  home,  upon  the  hearing  of  an  ac- 
count of  the  executor  may  the  creditors  object  to  the  allowance 
of  moneys  paid  out  under  this  order?  "We  are  entirely  satis- 
fied the  creditors  cannot  successfully  support  the  contention 
made.  The  order  is  not  void  upon  its  face,  and  it  is  too  late 
upon  the  hearing  of  the  account  to  show  that  the  estate  was  in- 
solvent when  the  order  was  made,  and  that  therefore  the  court 
lacked  jurisdiction  to  make  it.  Such  a  holding  would  place 
executors  and  administrators  iD  a  sorry  plight  as  would  be  fully 
exemplified  in  this  case,  if  these  items  for  money  paid  were  re- 
jected from  the  account.  Conceding  the  court  had  no  power 
to  make  the  order  if  the  estate  was  insolvent,  still  the  making 
of  the  order  in  itself  is  an  adjudication  that  the  estate  was  not 
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insolvent.  In  principle,  this  identical  question  is  decided  by  the 
case  of  In  re  Welch,  106  Cal.  430,  where  the  court,  in  speaking 
of  an  order  of  family  allowance,  said:  "It  is  asserted  that  this 
order  is  invalid  for  lack  of  a  finding  that  the  property  exempt 
from   execution  and   already  set   apart  to  the    support  of  the 

widow  was  insufficient  for  the  purpose The  fact  that 

the  court,  after  setting  aside  exempt  property,  made  its  order 
for  family  allowance,  involved  of  necessity  the  decision  that 
the  amount  originally  set  apart  was  insufficient.  The  order  for 
additional  allowance  in  itself  was  a  declaration  of  that  insuffi- 
ciency." 

The  time  for  appeal  from  the  order  has  long  gone  "by,  and 
the  attack  here  made  is  essentially  a  collateral  attack.  The 
making  of  the  order  necessarily  involved  a  determination  that 
the  estate  was  solvent,  and  it  is  now  proposed  to  show  upon 
this  collateral  attack  that  the  finding  of  the  court  as  to  the 
solvency  of  the  estate  is  untrue.  This  cannot  he  done.  These 
appellants  had  ample  opportunity  to  protect  themselves  if  the 
estate  was  insolvent  by  directly  attacking  the  order.  If  they 
had  no  notice  of  the  hearing  upon  which  the  order  was  made, 
then,  clearly,  they  had  the  right  subsequently  to  ask  the  court 
to  set  it  aside.  Indeed,  section  1466  of  the  Code  of  Civil  Pro- 
cedure contains  no  provision  for  notice  to  creditors  before 
making  an  order  for  a  family  allowance.  (Leach  v.  Pierce,  93 
Cal.  619.)  By  the  aforesaid  section  the  court  only  has  power 
to  make  an  order  of  allowance  when  the  amount  already  set 
apart  under  sections  1464  and  1465  is  insufficient  for  the  sup- 
port of  the  widow;  and  appellants  here,  with  equal  legal  pro- 
priety, could  contest  this  account  upon  the  ground  that  when 
the  order  was  made,  the  court  had  previously  set  apart  an 
amount  sufficient  for  the  support  of  the  widow,  and  that  there- 
fore the  order  made  was  void.  Yet  the  case  of  In  re  Welch, 
supra,  holds  directly  to  the  contrary  of  that  contention.  Again, 
by  section  1466  the  court  "may  make  such  reasonable  allow- 
ance out  of  the  estate  as  shall  be  necessary  for  the  maintenance 
of  the  family."  It  might  with  equal  legal  propriety  be  con- 
tended that  the  order  of  allowance  was  void,  or  at  least  void 
pro  tanto,  upon  the  ground  that  it  was  too  large  and  that 
the  amount  was  not  necessary  for  the  maintenance  of  the  fam- 
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ily.  Of  course,  the  validity  of  an  order  of  allowance  cannot 
be  attacked  collaterally  upon  these  grounds.  As  far  as  the 
validity  of  any  particular  order  of  allowance  is  concerned,  it 
must  be  held  that  these  matters  were  considered  and  deter- 
mined when  the  order  was  made,  and  were  determined  in  a 
way  that  supports  the  validity  of  the  order  made.  The  same 
rule  necessarily  applies  upon  the  question  of  the  insolvency  of 
the  estate,  and  it  must  be  held  that  when  the  court  made  the 
order  or  orders  involved  it  decided  that  the  estate  was  solvent. 
It  is  said  in  Burris  v.  Kennedy,  108  Cal.  336-:  "The  same  pre- 
sumption must  now  attach  to  decrees  in  probate  proceedings 
upon  collateral  attack  as  to  judgments  in  cases  at  common  law 
or  in  equity." 

There  are  two  separate  appeals  in  this  case  brought  here 
upon  a  single  record.  For  the  reasons  given  the  order  set- 
tling the  account  of  the  executor,  from  which  the  appeals  are 
taken,  is  affirmed  as  to  both  appeals. 

Van  Dyke,  J.,  and  McFarland,  J.,  concurred. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing 
in  Bank,  and  filed  the  following  opinion  on  the  16th  of  Janu- 
ary, 1901: 

BEATTY,  C.  J.,  dissenting. — I  dissent  from  the  order  of 
the  court  denying  a  rehearing. 

If  it  is  not  true  that  "the  moneys  here  involved  are  moneys 
expended  under  the  subsequent  orders,"  as  stated  in  the  opin- 
ion of  the  court,  then  this  appeal  cannot  be  properly  disposed 
of  without  deciding  the  question  whether  the  first  order  of 
allowance  ceased  to  be  operative  on  the  filing  of  the  inventory, 
or  when  the  estate  became  insolvent.  I  think  it  clear  that  at 
least  forty-seven  dollars  and  fifty  cents  has  been  allowed  in 
this  account  for  support  of  family  in  excess  of  the  total  amount 
payable  under  the  last  two  orders,  and  unless  this  sum  is  covered 
by  the  maxim  de  minimis,  the  appellants  were  entitled  to  a  de- 
cision of  the  question  presented  by  their  appeal.  In  my  opinion, 
even  so  small  a  sum  as  forty-seven  dollars  and  fifty  cents  is 
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not  within  the  rule  de  minimis,  especially  when  it  appears  that 
the  future  proceedings  in  the  settlement  of  this  estate  will 
he  embarrassed  by  the  question  raised,  hut  not  decided,  upon 
this  appeal. 


[S.  F.  No.  1707.    Department  Two.— December  18,  1900.] 

THOMAS    GIBSON,  Eespondent,  v.  BARCLAY    HENLEY, 

Appellant. 

Law  Partnership — Embezzlement  of  Client's  Money — Liability  op 
Innocent  Partner — Statute  of  Limitations. — A  member  of  a  law 
firm  who  is  wholly  innocent  of  a  fraudulent  embezzlement  by 
his  copartner  of  funds  of  the  plaintiff  received  by  such  copart- 
ner, the  embezzlement  of  which  was  known  to  the  plaintiff 
less  than  three  years  and  more  than  two  years  before  the  com- 
mencement of  the  action,  is  not  liable  to  an  action  grounded 
upon  the  fraud,  which  is  subject  to  the  limitation  of  three  years 
from  its  discovery,  but  is  only  liable  to  an  action  against  the 
partnership  grounded  merely  upon  the  firm's  obligation  for 
money  had  and  received,  and  for  damages,  if  any,  caused  by 
the  fraud  of  the  copartner,  which  is  subject  to  the  limitation 
of  two  years,  and  is  barred  by  the  lapse  thereof  after  the  cause 
of  action  accrued. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.     W.  R.  Daingerfield,  Judge. 

The  facts  are  stated  in  the  opinion. 

Henley  &  Costello,  and  Crittenden  Thornton,  for  Appellant. 

Samuel  Knight,  for  Respondent. 

SMITH,  C. — The  appellant,  Henley,  was  sued  as  a  member 
of  the  law  firm  of  Henley  &  McShcrry,  doing  business  in  San 
Francisco  during  the  year  1892-93,  and  judgment  recovered 
against  him  for  six  hundred  and  two  dollars  and  fifty  cents  and 
costs.  McSherry  was  made  party  to  the  complaint,  but  was  not 
served.  The  suit  was  commenced  February  4,  1896,  within 
three  years,  but  not  within  two  years  of  the  accrual  of  the  cause 
of    action.     The    defendant    pleaded    the    two  years    statute. 
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(Code  Civ.  Proc,  sec.  339.)  The  sole  question  involved  in  this 
appeal  is  as  to  the  har  of  the  statute  pleaded;  and  thifl,(  again, 
turns  upon  the  question  whether  the  action  is  to  he  regarded 
as  an  action  for  relief  on  the  ground  of  fraud  or  merely  as 
an  action  on  contract,  or  for  money  had  and  received.  If  the 
latter,  the  action  is  barred;  otherwise  not.  The  facts  on  which 
the  question  turns  are  as  follows:  Henley  and  McSherry  and 
one  Hart  of  New  York  were  attorneys  for  the  plaintiff  in  the 
matter  of  an  estate  in  process  of  settlement  in  Brooklyn,  New 
York,  in  which  plaintiff  was  interested.  Hart,  on  or  about 
February  8,  1893,  having  collected  the  money  coming  to  the 
plaintiff,  transmitted  to  Henley  and  McSherry,  by  mail,  a  check 
for  four  hundred  and  forty-five  dollars,  payable  to  the  order 
of  the  plaintiff.  This  check  was  received  by  McSherry,  who, 
it  is  found,  obtained  and  embezzled  the  money.  The  plaintiff 
did  not  learn  the  fact  of  the  embezzlement  of  the  money  until 
June  2,  1893,  within  three  years,  but  not  within  two  years  of 
the  commencement  of  the  suit,  which  occurred  February  4, 
1896. 

There  is  no  allegation  that  the  defendant,  Henley,  partici- 
pated in,  or  knew  of,  or  received  the  benefit  of,  the  money  em- 
bezzled; indeed,  it  is  expressly  found  that  he  did  not  know  of 
it  until  on  or  about  November  25,  1893. 

On  this  state  of  facts  it  is  very  clear  that  there  is  no  cause 
of  action  for  fraud  against  the  defendant  Henley.  The  com- 
plaint shows  a  fraud  committed  by  his  partner  McSherry,  but 
it  is  not  pretended  that  Henley  was  in  any  way  connected  with 
it,  otherwise  than  by  the  existence  of  the  partnership  relation. 
By  force  of  this  relation  he  became  responsible  for  the  money 
received  by  McSherry,  and  also  for  the  damages  caused  by  the 
fraud,  if  any;  but  he  did  not  become  guilty  of  the  fraud,  nor 
could  he  be  sued  directly  for  it.  There  are  certain  cases  where 
all  the  members  of  a  firm  become  pariiceps  criminis  in  a  tort, 
and  may  be  jointly  sued.  But  this  is  not  the  case  where  the 
only  liability  for  the  tort  arises  out  of  the  partnership  rela- 
tion. In  such  cases  they  are  responsible  only  on  the  principle 
of  agency.  (1  Lindley  on  Partnership,  147,  149,  150  et  seq.; 
1  Bates  on  Partnership,  sees.  467,  468,  474-78;  €iv.  Code,  sees. 
2330,  2431,  2443.)     Thus,  e.  g.,  where  a  trespass  has  been  com- 
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mitted  by  one  of  the  partners  in  the  conduct  of  the  firm  busi- 
ness, the  offending  partner  may  be  sued  in  trespass,  or  all  the 
partners  jointly  in  case,  but  not  in  trespass.  (Morcton  v. 
Hardfirn,  4  Barn.  &  C.  22G.)  So  in  the  present  case  the  plain- 
tiff might  have  sued  McSherry  for  the  fraud,  but  could  not 
have  joined  Henley;  or  he  might  sue  both  on  the  firm  obliga- 
tion, as  he  has,  in  fact,  done.  It  follows  that  the  action  was 
barred  by  the  statute;  and  as  this  appears  from  the  specific 
facts  found,  a  new  trial  will  be  unnecessary. 

I  advise  that  the  judgment  be  reversed  and  the  cause  re- 
manded, with  directions  to  the  lower  court  to  enter  judgment 
on  the  findings  for  the  defendant. 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  reversed  and  the  cause  remanded,  with  directions  to  the 
lower  court  to  enter  judgment  on  the  findings  for  the  de- 
fendant. Henshaw,  J.,  Temple,  J.,  McFarland,  J. 


[S.  F.  No.  1538.    Department  One.— December  19,  1900.] 

PACIFIC  INVESTMENT  COMPx^NY,  Respondent,  v.  ANNA 
ROSS,  Appellant. 

Foreclosure  of  Chattel  Mortgage — Answer — New  Matter — Parol 
Agreement — Waiver  of  Findings — Presumption. — In  an  action  to 
foreclose  a  chattel  mortgage,  new  matter  in  the  answer  setting 
up  a  parol  agreement,  made  when  the  mortgage  was  executed, 
that  the  plaintiff  would  not  foreclose  so  long  as  defendant  paid 
the  interest,  and  that  the  interest  was  tendered  and  refused,  is 
deemed  controverted,  and  where  findings  were  waived,  it  must 
be  presumed  in  favor  of  the  judgment  foreclosing  the  mortgage 
that  the  court  found  against  the  existence  of  the  agreement. 

Id. — Cross-complaint — Reformation  of  Note  and  Mortgage — Harm- 
less Ruling  Upon  Demurrer. — When  the  defendant  also  filed  a 
cross-complaint  seeking  a  reformation  of  the  note  and  mortgage, 
based  upon  the  same  alleged  parol  agreement,  an  order  sus- 
taining a  demurrer  thereto  is  harmless,  in  view  of  the  implied 
finding  against  the  existence  of  such  agreement. 
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Id. — Appointment  of  Commissioner  to  Sell — Order  for  Possession. 
In  the  decree  of  foreclosure,  where  a  commissioner  -was  ap- 
pointed by  the  consent  of  the  parties,  to  sell  the  personal  prop 
erty  covered  by  the  chattel  mortgage,  it  was  proper  for  the 
court  to  order  that  the  commissioner  take  immediate  possession 
of  the  encumbered  property,  and  proceed  to  sell  so  much  as 
may  be  necessary  to  satisfy  the  judgment  and  costs. 

Id. — Commissioner  a  Substitute  for  Sheriff — Delivery  to  Purchaser. 
The  commissioner  is  a  substitute  for  the  sheriff,  who  must  have 
the  custody  of  personal  property  capable  of  manual  delivery, 
and  in  making  a  sale  thereof  must  deliver  the  property  to  the 
purchaser. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.     George  H.  Bahrs,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Frank  Shay,  for  Appellant. 

The  cross-complaint  stated  a  cause  of  action  to  reform  the 
written  agreement  to  make  it  conform  to  the  oral  stipulation 
of  the  parties,  and  it  was  error  to  sustain  the  demurrer  thereto. 
(Ferguson  v.  Bafferiy,  128  Pa.  St.  337,  350;  Von  Brunt  v.  Day, 
81  X.  Y.  251;  Isenhoot  v.  Chamherlain,  59  Cal.  630;  Eva  v.  Mc- 
Mahon,  77  Cal.  472;  2  Wharton  on  Evidence,  sec.  927.) 

J.  H.  Long,  and  F.  II.  Smithson,  for  Eespondent. 

The  ruling  upon  the  demurrer  was  not  prejudicial,  in  view 
of  the  presumed  findings  upon  all  of  the  issues  in  favor  of  the 
plaintiff,  including  a  finding  that  the  agreement  was  not  made. 
(Antonelle  v.  New  City  Hall  Commrs.,  92  Cal.  228;  Long  v. 
Saufley,  89  Cal.  437;  Blanc  v.  Paymaster  Min.  Co.,  95  Cal.  5241; 
Howard  v.  Throckmorton,  48  Cal.  482;  Lawrence  Nat.  Bank  v. 
K&walsky,  105  Cal.  42.)  The  refusal  to  consider  a  cross-com- 
plaint is  error  without  injury,  where  the  record  does  not  con- 
tain the  evidence,  and  the  findings  show  that  the  cause  of  ac- 
tion alleged  in  the  cross-complaint  cannot  he  true.  {Blakely 
v.  Blakely,  89  Cal.  325.)  The  note  and  mortgage  cannot  he 
qualified  by  an  oral  understanding  contrary  to  their  terms. 
CCiv.  Code,  sees.  1625,  1639;  Nicholson  v.  Tarpey,  87  Cal.  617; 
Jungerman  v.  Bovee,  19  Cal.  355.) 


1  2'j  Am.  St.  Tvep.  140. 
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VAX  DYKE,  J. — The  action  is  one  to  foreclose  a  chattel 
mortgage.  Judgment  went  for  the  plaintiff,  from  which  the 
defendant  appeals  upon  the  judgment-roll.  The  complaint  is 
in  the  usual  form.  The  answer  admits  the  execution  of  the 
note  and  mortgage,  hut  avers  that  at  the  time  of  its  execution 
it  was  agreed  and  understood  that  the  plaintiff  would  not  seek 
to  foreclose  so  long  as  defendant  paid  the  interest;  that  defend- 
ant had  tendered  the  interest  to  plaintiff,  who  had  refused  to 
receive  it.  By  way  of  cross-complaint  the  defendant  set  up 
the  same  matter  of  the  parol  agreement  made  at  the  time  of 
giving  the  note  and  mortgage,  as  stated  in  the  answer,  and 
asks  that  said  note  and  mortgage  be  reformed  according  to 
said  parol  agreement.  The  demurrer  to  the  cross-complaint 
was  sustained,  and  this  is  urged  as  one  of  the  errors  on  appeal. 

The  new  matter  contained  in  the  answer  in  reference  to  the 
parol  agreement  between  the  parties  at  the  time  of  the  execu- 
tion of  the  note  and  mortgage  is  deemed  in  law  controverted 
by  the  opposite  party.  (Code  Civ.  Proc,  sec.  462.)  An  issue 
was  therefore  presented  substantially  the  same  as  would  have 
been  presented  by  an  answer  to  the  cross-complaint,  had  the 
same  been  allowed  to  stand.  At  the  trial  findings  were  waived, 
but  it  will  be  presumed  that  the  court  found  upon  all  the  mat- 
ters of  fact  in  issue  necessary  to  support  the  judgment,  and 
therefore  found  against  the  defendant  as  to  the  alleged  parol 
agreement.  (Blanc  v.  Paymaster  Min.  Co.,  95  Cal.  5242;  Law- 
rence Nat.  Bank  v.  Kowalsky,  105  Cal.  42.) 

Assuming,  therefore,  that  the  court  erred  in  sustaining  the 
demurrer  to  the  cross-complaint — which,  however,  it  is  not 
necessary  to  decide — the  error  would  be  altogether  harmless, 
and  hence  no  ground  for  reversal.  {Btahchj  v.  Blakehj,  89  Cal. 
325;  Duffy  v.  Bvffy,  104  Cal.  602.) 

In  the  decree  of  foreclosure  one  Kerrigan,  by  consent  of 
counsel,  was  appointed  a  commissioner  for  the  purpose  of  carry- 
ing out  and  executing  said  decree.  And  it  was  further  or- 
dered that  said  commissioner  take  immediate  possession  of  the 
encumbered  property  and  proceed  to  sell  the  same,  or  so  much 
thereof  as  may  be  necessary  to  satisfy  the  judgment  and  costs. 
The  appellant  attacks  this  portion  of  the  decree  directing  the 
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commissioner  to  take  possession  of  the  property  as  being  with- 
out authority  of  law.  There  is  nothing  in  this  contention. 
The  commissioner  is  simply  a  substitute  for  the  sheriff  and 
was  appointed  by  the  consent  of  the  appellant;  and  he  must 
make  the  sale  in  like  manner  as  the  sheriff  would  be  required 
to  do.  The  property  here  must  be  taken  into  possession  for, 
being  capable  of  manual  delivery,  "the  officer  making  the  sale 
must  deliver  to  the  purchaser  the  property."  (Code  Civ.  Proc, 
sec.  698.) 
Judgment  affirmed. 

Garoutte,  J.,  and  Harrison,  J.,  concurred. 


[L.  A.  No.  757.    Department  One.— December  19,  1900.] 

ALLEN  McINTYEE,  Appellant,  v.  JULIUS  HAUSEE,  Ee- 

spondent. 

Pleading — Complaint — Construction — General  and  Special  Demur- 
rer— Review  Upon  Appeal. — Upon  appeal  from  a  judgment  ren- 
dered after  refusal  to  amend  a  complaint  to  which  a  general 
and  special  demurrer  has  been  sustained,  all  ambiguities  and 
uncertainties  found  in  the  pleading  must  be  construed  against 
the  pleader. 

Id. — Ambiguous  and  Insufficient  Complaint — Action  Upon  Garnish- 
ment— Purchase  of  Mortgaged  Cattle — Agreement  to  Pay  Mort- 
gagees.— In  an  action  by  a  judgment  creditor  of  a  mortgagor  of 
cattle,  upon  a  garnishment  of  the  defendant  who  had  purchased 
the  cattle,  a  complaint  averring  that  the  mortgagees  consented 
to  such  sale  to  said  defendant,  "provided  the  money  derived 
therefrom  was  paid  to  them,"  must  as  against  a  general  de- 
murrer and  a  demurrer  for  ambiguity  as  to  who  was  to  make 
the  payment,  be  construed  as  importing  an  agreement  that  the 
defendant  was  to  pay  the  mortgagees,  and  that  he  became  their 
debtor,  and  not  the  debtor  of  the  mortgagor,  and  as  stating 
no  cause  of  action  against  the  defendant. 

Id. — Notation  —  Equit.wsle  Assignment — Subsequent  Garnishment. 
The  complaint  may  be  fairly  construed  either  as  importing  a 
tripartite  agreement  constituting  a  pure  novation,  in  which  the 
direct  promise  of  the  purchaser  to  pay  the  purchase  money  to 
the  mortgagees  formed  part  of  the  contract  of  novation,  or  as, 
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at  all  events,  importing  an  agreement  between  the  mortgagor 
and  mortgagees  that  the  purchaser  was  to  pay  the  money  to 
the  mortgagees,  which  agreement,  without  reference  to  an 
agreement  of  the  purchaser,  would  constitute  an  equitable  as- 
signment to  the  mortgagees  of  the  claim  of  the  mortgagor  for 
the  purchase  money,  conferring  upon  them  an  equitable  right 
thereto  which  must  prevail  over  a  subsequent  garnishment  of 
the  purchaser. 

Id. — Lien  op  Chattel  Mortgage  —  Proceeds  op  Sale. — The  lien  of  a 
chattel  mortgage  attaches  to  the  proceeds  of  sale  of  the  mort- 
gaged property,  and  the  mortgagee  has  the  right  to  insist  upon 
payment  out  of  such  proceeds. 

Id. — Equitable  Assignment,  How  Constituted. — In  order  to  consti- 
tute an  equitable  assignment  of  a  debt,  no  express  words  to 
that  effect  are  necessary;  but  it  is>  sufficient  if  from  the  entire 
transaction  it  clearly  appears  that  the  intention  of  the  parties 
was  to  pass  title  to  the  chose  in  action,  and  that  payment 
should  be  made  to  the  one  who  becomes  the  equitable  assignee. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.     Lucien  Shaw,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Leonard  &  Morris,  and  H.  Goodcell,  for  Appellant. 

Isidore  B.  Dockweiler,  for  Eespondent. 

GAKOUTTE,  J. — In  this  action  a  general  and  special  de- 
murrer was  sustained  to  the  complaint,  and,  the  plaintiff  de- 
clining to  amend,  judgment  went  against  him.  The  sufficiency 
of  the  complaint  is  the  question  before  the  court.  In  passing 
upon  this  question  all  ambiguities  and  uncertainties  found  in 
the  pleading  will  be  construed  against  the  pleader. 

The  facts  are  these:  James  Brown  owned  a  herd  of  cattle 
upon  which  third  parties  held  a  chattel  mortgage.  Brown  sold 
these  cattle  to  the  defendant,  the  sale  being  evidenced  by  a 
contract  in  writing.  To  this  contract  was  appended  a  written 
statement  to  the  effect  that  the  cattle  were  mortgaged  to  these 
third  parties  (naming  them)  to  secure  the  payment  of  an  in- 
debtedness owing  to  them  by  Brown,  and  it  was  further  stated 
by  the  complaint  that  "they  approved  and  consented  to  such 
sale  to  said  defendant  provided  the  money  derived  therefrom- 
was  paid  to  them,  which  said  statement  was  signed  by  them." 
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In  view  of  what  has  been  said  regarding  the  construction  which 
should  he  given  ambiguities  appearing  upon  the  face  of  the 
complaint,  the  last  allegation  of  the  pleading  quoted  will  be 
construed  to  the  effect  that  the  mortgagees  consented  to  the 
sale,  provided  the  money  derived  therefrom  was  paid  to  them 
by  Hauser,  the  purchaser  of  the  cattle.  Especially  should  this 
construction  of  the  pleading  be  maintained  when  we  find  that 
a  special  demurrer  was  directly  pointed  to  this  ambiguity. 
The  further  facts,  as  disclosed  by  the  complaint,  are  these: 
Before  the  purchase  price  was  paid,  this  plaintiff,  a  judgment 
creditor  of  Brown,  garnish eed  the  money  in  the  hands  of 
Hauser.  Hauser,  regardless  of  the  garnishment,  paid  the 
money  to  the  mortgagees  and  he  is  now  sued  by  the  judgment 
creditor  for  the  amount. 

Upon  the  foregoing  state  of  facts  the  question  is  presented, 
To  whom  did  Hauser  owe  the  money  at  the  date  of  the  gar- 
nishment? If  he  owed  it  to  Brown,  then  he  is  liable  in  this 
action.  If  he  owed  it  to  the  mortgagees,  he  is  not  liable. 
There  can  be  but  one  answer  to  this  question.  If  the  con- 
tract of  sale,  taken  in  connection  with  the  consent  to  the  sale 
by  the  mortgagees,  be  construed  as  a  tripartite  agreement, 
which  construction  the  allegation  of  the  pleading  fairly  jus- 
tifies, then  it  is  manifest  the  money  was  owing  to  the  mort- 
gagees, and  a  direct  promise  upon  the  part  of  Hauser  to  pay 
it  to  them  formed  a  part  of  the  contract.  This  character  of 
transaction  would  constitute  a  novation  pure  and  simple.  But, 
even  eliminating  from  the  agreement  any  question  of  Hauser's 
promise  to  pay  to  the  mortgagees  the  proceeds  derived  from 
the  sale  of  the  cattle,  still  by  every  fair  construction  of  the 
pleading  the  fact  remains  that  the  understanding  between 
Brown  and  the  mortgagees  was  that  the  money  should  be  paid 
by  Hauser  to  them.  Certainly,  there  was  ample  consideration 
for  such  an  agreement,  and  that  agreement  constituted  an  equi- 
table assignment  by  Brown  to  them  of  the  money  due  from 
Hauser.  The  fact  that  this  plaintiff  knew  nothing  of  the 
transaction  is  immaterial,  and  likewise  it  is  immaterial  if  Hauser 
knew  nothing  of  it.  If  the  mortgagees  could  have  sued  Hauser 
for  the  money  and  recovered,  then  he  owed  Brown  nothing, 
and  this  plaintiff  secured  no  rights  by  his  garnishment.     The 
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moment  the  sale  was  made  of  the  cattle  the  amount  due  from 
Hauser  became  a  chose  in  action,  and  was  assignable  by  Brown. 
It  is  elementary  that  an  assignment  of  a  chose  in  action  takes 
precedence  over  a  subsequent  garnishment  (Walling  v.  Miller, 

15  Cal.  38),  and  as  to  the  particular  facts  which  constitute  an 
equitable  assignment  it  is  only  necessary  to  refer  to  the  early 
case  of  Pope  v.  Hutli,  1-1  Cal.  403. 

There  is  no  question  in  this  case  as  to  the  lien  of  the  mort- 
gages attaching  to  the  proceeds  of  the  sale  of  the  cattle. 
Neither  is  the  conclusion  to  which  we  have  arrived  opposed  to 
the  decision  in  Maier  v.  Freeman,  112  Cal.  8.1  The  facts  of 
the  two  cases  are  widely  variant.  In  that  case  the  sheep  had 
not  been  sold  at  the  time  the  agreement  between  the  mort- 
gagor and  mortgagee  was  made;  and,  in  addition  to  that  im- 
portant fact,  there,  the  mortgagor  was  to  receive  the  proceeds 
of  the  sale  of  the  sheep.  Here  neither  of  these  controlling 
circumstances  is  presented.  In  order  to  constitute  an  equi- 
table assignment  of  a  debt,  no  express  words  to  that  effect  are 
necessary.  If  from  the  entire  transaction  it  clearly  appears 
that  the  intention  of  the  parties  was  to  pass  title  to  the  chose 
in  action,  then  an  assignment  will  be  held  to  have  taken  place. 
There  is  no  question  of  fraud  involved,  and  the  intention  of 
the  parties  to  clothe  the  mortgagees  with  title  to  the  claim 
against  Hauser  is  made  out  from  the  pleading. 

For  the  foregoing  reasons  the  judgment  is  affirmed. 

Van  Dyke,  J.,  and  Harrison,  J.,  concurred. 
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[Sac.  No.  733.    In  Bank.— December  19,  1000.] 

AEGONAUT   MIXING    COMPANY,    Respondent,   v.   KEN- 
NEDY MINING  AND  MILLING  COMPANY,  Appellant. 

Quartz  Mining  Claim — Proceedings  Under  Acts  of  1866  and  1872 — 
Rights  of  Owner. — The  owner  of  a  quartz  mining  claim  patented 
after  the  passage  of  the  act  of  1872,  but  located,  applied  for, 
entered,  and  paid  for  under  the  act  of  18G6,  is  entitled  to  all  of 
the  rights  which  attached  to  the  original  location  of  the  lode 
under  the  act  of  1S66  and  to  any  additional  rights  conferred 
upon  the  owner  by  the  act  of  1872. 

Id.  —  Presumption  Against  Forfeiture  —  Presumption  of  Previous 
Rights. — The  presumption  is  very  strong  against  the  forfeiture  of 
rights  secured  to  the  owners  of  quartz  lodes  located  under  the 
act  of  1866;  and  the  act  of  1872  is  to  be  construed  against  such 
forfeiture.  The  rights  of  locators  under  former  laws  were 
expressly  confirmed  to  them  by  the  act  of  1872. 

Id. — Parallelism  of  End  Lines  —  Extralateral  Rights. — The  end 
lines  of  the  surface  location  of  a  quartz  lode  located  under  the 
act  of  1866  and  patented  under  the  act  of  1872  need  not  be 
parallel  in  order  to  insure  extralateral  rights  to  the  owner. 

Id. — Divergence  of  End  Lines — Measure  of  Extralateral  Rights. — 
Where  the  end  lines  of  such  lode  diverge  from  each  other, 
extralateral  rights  on  the  dip  cannot  exceed  the  stated  number 
of  feet  on  the  lode  at  any  depth.  Such  rights  are  not  meas- 
ured upon  the  dip  by  a  plane  coincident  with  the  first  end  line 
of  the  patented  surface  location  and  another  one  drawn  parallel 
thereto  at  the  other  end  of  the  ledge,  but  exist  between  vertical 
planes  drawn  perpendicular  to  the  general  strike  of  the  lode 
through  the  extreme  points  of  its  length. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Cala- 
veras County.     G.  W.  Nicol,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  M.  "Wright,  and  Byron  Waters,  for  Appellant. 

The  owner  of  a  quartz  mining  claim  owns  the  surface  and  all 
beneath  the  surface,  if  there  is  no  extralateral  right  of  the  owner 
of  a  properly  located  vein  having  its  apex  in  other  ground  to 
follow  it  beneath  such  surface.  (Cheesman  v.  Shreve,  37  Fed. 
Eep.  36;  Doe  v.  Waterloo  Min.  Co.,  54  Fed.  Rep.  935;  Consoli- 
dated etc.  Min.  Co.  v.  Champion  Min.  etc.  Co.,  63  Fed.  Kep.  540; 
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Iron  Silver  Min.  Co.  v.  Elgin  etc.  Co.,  118  U.  S.  196;  King  v. 
Amy  etc.  Min.  Co.,  152  U.  S.  222;  Argonaut  etc.  Min.  Co.  v. 
Turner,  23  Colo.  400  *■;  Del  Monte  Min.  etc.  Co.  v.  Last  Chance 
Min.  etc.  Co.,  171  U.  S.  55.)  The  mining  right  under  the 
act  of  1866  was  bounded  by  parallel  end  lines.  (Act  of 
1866,  sec.  4;  Eureka  etc.  Min.  Co.  v.  Richmond  Min.  Co.,  4 
Saw.  302,  322,  324;  Kinney  v.  Consolidated  etc.  Min.  Co.,  4 
Saw.  382.)  The  intent  was  the  same  as  to  end  lines  and 
side  lines,  and  the  right  to  follow  the  dip,  under  the  law  of 
1866  as  under  the  act  of  1872.  {Flagstaff  Silver  Min.  Co. 
v.  Tarbet,  98  U.  S.  463;  Walrath  v.  Champion  Min.  Co.,  171 
U.  S.  293.)  The  rights  of  the  patentee  under  the  act  of  1866 
were  limited  and  controlled  by  the  surface  location.  (Del  Monte 
Min.  etc.  Co.  v.  Last  Chance  Min.  etc.  Co.,  supra.)  The  patent 
issued  under  the  act  of  1872,  though  for  a  claim  previously 
located,  bound  the  locator  by  all  the  restrictions  of  that  act. 
(New  Dunderberg  Min.  Co.  v.  Old,  79  Fed.  Eep.  598;  Ldkin  v. 
Dolly,  53  Fed.  Eep.  333;  Ldkin  v.  Roberts,  54  Fed.  Eep.  461;  154 
U.  S.  507;  Carson  City  Cold  etc.  Co.  v.  North  Star  Min.  Co.,  73 
Fed.  Eep.  597;  83  Fed.  Eep.  662;  Del  Monte  etc.  Min.  Co.  v.  Last 
Chance  etc.  Min.  Co.,  supra;  Michigan  Land  etc.  Co.  v.  Rust,  168 
TJ.  S.  589;  Brown  v.  Hitchcock,  173  U.  S.  473;  Botiller  v.  Domin- 
guez,  130  U.  S.  238.)  The  survey  is  conclusive  of  the  identity 
and  description  of  the  land  claimed.  (Doe  v.  Waterloo  Min.  Co., 
supra;  Matson  v.  Hord,  1  Wheat.  130;  Menard  v.  Massey,  8 
How.  293;  Gait  v.  Galloway,  4  Pet.  332;  Mc Arthur  v.  Browder, 
4  Wheat.  488;  Bryan  v.  Forsyth,  19  How.  334;  Last  Chance 
Min.  Co.  v.  Tyler  Min.  Co.,  157  U.  S.  683.)  The  rights  ac- 
quired by  the  location  and  survey  of  a  mining  claim  must  neces- 
sarily be  measured  and  extended  from  a  beginning  point  and 
a  base  line.  (Atkins  v.  Hendree,  1  Idaho  Ter.  100;  Burke  v.  Mc- 
Donald (Idaho,  Feb.  28,  1890),  33  Pac.  Eep.  49;  Hansen  v. 
FletcJier,  10  Utah,  266;  Erhardt  v.  Boaro,  113  U.  S.  527;  Widbur 
v.  Washburn,  47  Cal.  67.) 

Lindley  &  Eickhoff,  William  J.  McGee,  and  F.  J.  Solinsky, 
for  Eespondent. 


•  58  Am.   St.  Rep.   245. 
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The  patent  under  the  act  of  1872  related  to  the  inception  of 
the  right  by  the  location  under  the  act  of  18GG.  {llcijdenfeldt 
v.  Daney  Gold  etc.  Co.,  93  U.  S.  634,  Gil;  St.  Louis  Smelling 
Co.  v.  Kemp,  104  U.  S.  636,  617;  Deffeback  v.  Hawke,  115  U.  S. 
392,  405;  Jacob  v.  Lorenz,  98  Cal.  332,  340;  Silver  Bow  etc.  Min. 
Co.  v.  Clark,  5  Mont.  378,  422;  Talbott  v.  King,  G  Mont.  76,  106; 
Butte  City  Smoke  House  Lode  Cases,  6  Mont.  397,  402;  Deno  v. 
Griffin,  20  Nev.  249,  252;  Eureka  Case,  4  Saw.  302,  317;  Kahn 
v.  Old  Telegraph  Min.  Co.,  2  Utah,  174,  188;  Benson  Min.  etc. 
Co.  v.  Alia  Min.  etc.  Co.,  145  U.  S.  428,  434.)  The  act  of  1866 
was  but  a  crystallization  of  the  miners'  rules  and  customs,  which, 
prior  to  congressional  action,  formed  the  Pacific  coast  common 
law  of  mines.  (Jennison  v.  Kirk,  98  U.  S.  453,  456;  Broder 
v.  Natoma  Water  Co.,  101  U.  S.  274,  276;  Chambers  v.  Harring- 
ton, 111  TJ.  S.  350-52;  Northern  Pac.  R.  R.  Co.  v.  Sanders,  166 
U.  S.  620,  634.)  Under  the  local  rules,  as  well  as  under  the  act 
of  1866,  the  lode  was  the  principal  thing,  and  the  surface  was, 
in  realit}r,  an  incident.  (Johnson  v.  Parks,  10  Cal.  447,  449; 
Patterson  v.  Hitchcock,  3  Colo.  533,  544;  Wolfley  v.  Lebanon  Min. 
Co.,  4  Colo.  112,  116;  Walrath  v.  Champion  Min.  Co.,  63  Fed. 
Itep.  552,  556;  Del  Monte  etc.  Min.  Co.  v.  Last  Chance  Min. 
Co.,  171  U.  S.  55,  64;  Eureka  Case,  supra.)  Under  the  act  of 
1866  parallelism  of  end  lines  was  not  required  for  extralateral 
rights.  (Eureka  Case,  supra;  Richmond  Min.  Co.  v.  Eureka 
Min.  Co.,  103  U.  S.  839-47;  Iron  Silver  Min.  Co.  v.  Elgin  Min. 
etc.  Co.,  118  U.  S.  196,  208;  Walrath  v.  Champion  Min.  Co., 
supra;  Consolidated  etc.  Min.  Co.  v.  Champion  Min.  Co.,  63 
Ted.  Rep.  540,  550;  Carson  City  etc.  Min.  Co.  v.  North  Star 
Min.  Co.,  73  Fed.  Eep.  597,  599;  83  Fed.  Rep.  658,  669.) 

TEMPLE,  J. — This  is  an  action  for  damages  for  the  value 
of  ore  alleged  to  have  been  taken  by  defendant  from  plaintiff's 
mine,  situate  in  Amador  county.  The  defendant  denies  taking 
any  ore,  or  gold-bearing  rock,  from  plaintiff's  mine,  and  avers 
that  defendant  is  the  owner  of  the  mine  from  which  the  rock 
was  taken. 

The  cause  was  submitted  in  the  trial  court  upon  an  agreed 
statement  of  facts,  each  party  having  the  right  to  object  to  the 
relevancy,  competency,  and  materiality  of  any  part  of  it.  Cer- 
tain objections  to  evidence  were  made  by  the  appellant,  which 
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were  overruled  by  the  court,  and  the  main  argument  here  has 
been  in  regard  to  these  rulings.  Much  of  the  evidence  was  ob- 
jected to  simply  upon  the  ground  of  immateriality.  All  that 
I  deem  it  necessary  to  say  in  regard  to  such  rulings  is  that, 
admitting  that  the  trial  court  erred  as  I  am  inclined  to  think 
it  did,  defendant  has  suffered  no  harm.  The  question  of  law 
upon  which  the  case  must  turn  is  not  changed  or  affected  by 
receiving  this  immaterial  evidence. 

The  controversy  is  indicated  by  the  following  diagram: 
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The  plaintiff  owns  the  Pioneer  quartz  mine,  the  defendant 
owns  the  Kennedy  mine  and  the  Silva  mine.  All  three  mines 
had  passed  to  patent  before  the  ore  was  taken  out  by  defendant. 
The  ore  was  taken  under  the  Silva  location,  and  within  its  ex- 
terior limits  carried  vertically  down.  It  was  taken  from  the 
discovery  lode  of  the  Pioneer  location,  which  is  the  only  lode 
which  has  its  apex  within  that  location.  The  lode  enters  that 
location  near  the  middle  point  of  the  southern  end  line,  and 
runs  northerly  through  the  locatiou  in  a  direction  practically 
parallel  to  the  side  lines,  through  the  center  of  the  northern 
end  line.     In  fact,  save  that  the  end  lines  are  not  parallel,  the 
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location  and  the  lode  are  the  ideals  upon  which  the  rules  and 
regulations  of  miners  and  the  laws  of  Congress  seem  to  have 
been  based. 

The  defendant  does  not  assert  any  right  to  the  ore  in  dis- 
pute by  virtue  of  its  ownership  of  the  Kennedy  mine,  and  noth- 
ing further  need  be  said  about  it.  Defendant  asserts  title  to 
the  ore  by  reason  of  its  ownership  of  the  Silva  ground,  under 
what  counsel  call  the  common-law  right  to  everything  beneath 
the  surface.  It  admits  plaintiff's  ownership  of  the  Pioneer 
mine,  and  that  the  lode  has  its  apex,  as  stated,  within  its  sur- 
face location,  but  denies  that  the  quartz  taken  by  it  from  that 
lode  is  within  that  location.  This  is  asserted,  as  I  understand 
the  contention,  upon  two  grounds:  1.  Defendant  contends  that 
because  of  nonparallelism  of  the  end  lines  of  the  Pioneer,  it 
carries  no  extralateral  rights;  and  2.  If  the  court  can,  as  matter 
of  law,  construct  for  it  parallel  end  lines,  the  southerly  end  line 
being  the  base  line  from  which  the  location  was  projected,  the 
parallel  will  be  made  by  extending  the  northern  end  line  in 
a  direction  parallel  to  the  direction  of  the  southerly  end  line. 

The  dip  of  the  lode  is  easterly  at  an  angle  of  about  sixty 
degrees  from  the  plane  of  horizon,  and  the  end  lines  of  the 
Pioneer  diverge  in  that  direction  to  the  extent  of  about  four- 
teen degrees  forty-five  minutes.  The  ore  was  taken  out  directly 
beneath  the  Silva  surface  location  at  depths  varying  from  four- 
teen hundred  to  two  thousand  feet  beneath  the  surface.  The 
Silva  location  is  more  than  nine  hundred  feet  easterly  from 
the  easterly  line  of  the  Pioneer  location. 

The  Pioneer  was  located,  as  the  patent  shows,  under  the  law 
of  1866.  The  application  for  a  patent  was  filed  January  13, 
1871.  On  the  twenty-third  day  of  February,  1872,  the  Pioneer 
entered  and  paid  for  its  mine,  and  the  patent  is  dated  August 
12,  1872.  The  act  to  promote  the  development  of  the  mining 
resources  of  the  United  States  was  passed  May  10,  1872. 

For  reasons  which  will  appear  as  this  opinion  proceeds,  I 
think  plaintiff  is  entitled  to  all  the  rights  which  would  attach 
to  such  a  location  under  the  law  of  3  866,  and  to  any  additional 
rights  which  inured  to  such  locations  under  the  act  of  1872. 

Among  the  contentions  of  the  respondent  is  this:  "Although 
the  end  lines  were  not  required  to  be  parallel  under  the  act  of 
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1866,  yet  if  by  any  process  of  reasoning  any  limitation  upon 
the  extralateral  right  was  imposed  upon  the  locators'  title  by 
reason  of  the  divergence  of  end  lines,  such  limitation  was  re- 
moved by  the  act  of  May  10,  1872,  which  granted  to  owners  of 
locations  theretofore  made  the  right  to  pursue  the  vein  on  its 
downward  course,  between  the  end  line  planes  of  such  location 
as  it  existed." 

This  proposition  is  based  upon  the  language  of  the  first  pro- 
viso in  section  3  of  the  law  of  1872.  After  stating  that  the 
locators  shall  have  certain  lodes  throughout  their  entire  depth, 
although  they  may  so  far  depart  from  a  perpendicular  in  their 
downward  course  as  to  extend  outside  the  vertical  side  lines, 
it  proceeds:  "Provided  that  their  right  of  possession  to  such 
outside  parts  of  said  veins  or  ledges  shall  be  confined  to  such 
portions  thereof  as  lie  between  vertical  planes  drawn  downward 
as  aforesaid  through  the  end  lines  of  their  location  so  continued 
in  their  own  direction  that  such  planes  will  intersect  such  ex- 
terior parts  of  said  veins  or  ledges."  Then  follows  another 
proviso,  that  no  locator  by  reason  of  his  right  to  the  dip  of  his 
lode  shall  be  authorized  to  enter  upon  the  surface  of  a  claim 
owned  by  another. 

These  provisos  grant  no  rights  additional  to  those  already 
given,  nor  do  they  purport  to  do  so.  They  are  both  express 
limitations  upon  rights  already  given.  The  proviso  does  not 
confer  ownership  to  all  within  those  planes,  but  says,  in  effect, 
that  no  locator  may  pass  beyond  them.  No  rule  of  construc- 
tion with  which  I  am  familiar  would  authorize  or  require  a 
different  reading  of  the  section,  especially  in  the  face  of  the 
evident  policy  to  strictly  limit  the  rights  of  all  locators  as  to 
length  along  the  vein  or  lode. 

We  have  many  graphic  accounts  of  the  rush  of  gold  hunters 
to  California  in  1849.  The  river  banks  and  gulches  were  sud- 
denly crowded  with  eager  and  earnest  men  anxious  to  dig  for 
gold.  There  was  no  law  by  which  anyone  could  secure  to  him- 
self any  portion  of  the  rich  placers.  In  the  absence  of  regula- 
tion, the  strongest  or  most  unscrupulous  would  get  the  lion's 
share.  The  miners,  of  necessity,  made  and  enforced  their  own 
laws.  Some  regulations  as  to  mining  claims  sprung  into  exist- 
ence naturally,  in  fact   necessarily:  1.  So  far  as  possible,  each 
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person  was  given  a  specified  portion  of  the  ground  which  he 
could  mine;  2.  The  allotment  to  each  was  so  limited  that  there 
should  be  no  monopoly.  So  far  as  possible  all  should  have  an 
equal  chance.  The  right  of  the  first  possessor  was  preferred, 
but  no  matter  was  considered  more  important  than  the  limita- 
tion upon  the  extent  of  the  claims;  and  3.  As  a  corollary  from 
these  two  cardinal  rules,  the  third  follows:  that  each  claimant 
shall  mark  plainly  upon  the  surface  of  the  earth  the  boundaries 
of  his  claim,  that  others  may  locate  claims  without  interfering 
with  him. 

These  essential  rules  have  been  the  basis  of  most  of  the  rules 
and  regulations  of  miners,  and  have  been  recognized  in  every 
mining  district  on  the  Pacific  coast,  and  in  all  attempts  by 
legislation,  territorial,  state,  or  national,  to  regulate  mining  loca- 
tions. Indeed,  it  may  be  said  that  the  purpose  of  all  these  laws 
and  regulations  is  to  secure  these  ends. 

These  views  are,  as  I  think,  expressed  by  Judge  Field  in  the 
celebrated  Eureka  case,  4  Saw.  302.  The  locations  there  con- 
sidered were  made  under  the  law  of  1866,  and  one  of  the  ques- 
tions to  be  decided  was  whether  the  defendant  was  entitled  to 
its  allotted  distance  along  the  vein,  although  in  its  strike  the 
vein  passed  beyond  its  exterior  surface  lines.  There  was  no 
contention  based  upon  diverging  end  lines,  and  there  could  not 
have  been;  for  the  ore  body  in  dispute  was  within  planes  pass- 
ing through  the  end  lines  of  the  Champion  location,  which  be- 
longed to  plaintiff,  and  was  not  within  such  planes  passing 
through  the  end  lines  of  any  location  under  which  defendant 
claimed.  Defendant,  on  this  point,  simply  contended  that  it 
had  the  oldest  location,  and  under  the  law  of  1866  had  a  right 
to  the  number  of  feet  on  the  lode  called  for  in  its  location,  al- 
though it  extended  within  the  junior  locations  owned  by  plain- 
tiff. It  was  held  that  defendant  could  not  follow  the  lode  on 
its  strike  through  any  line  of  its  surface  location.  In  reaching 
this  conclusion  the  court  emphasized  the  invariable  and  inex- 
orable policy  to  limit  the  location  along  the  course  of  the  vein 
to  the  quantity  located,  and  to  the  line  of  the  surface  location, 
and  to  permit  an  extension  of  right  only  on  the  dip. 

Bearing,  then,  in  mind  that  the  argument  was  to  show  that 
under  the  law  of  1866  the  locator  could  not,  for  the  purpose 


22     Argonaut  Min.  Co.  v.  Kennedy  etc.  Co.     [131  Cal. 

of  securing  his  length  of  lode,  pass  the  lines  of  his  surface  loca- 
tion, we  may  be  instructed  by  the  decision.  It  is  first  said  the 
locations  under  the  law  of  1866  are  not  invalid  because  the  end 
lines  are  not  parallel.  The  law  did  not  require  such  parallelism, 
and  the  requirement  in  the  law  of  1872  was  merely  directory 
and  no  consequence  attached  to  a  deviation  from  the  direction. 
"Its  object  is  to  secure  parallel  end  lines  drawn  vertically  down, 
and  that  was  effected  in  these  cases  by  taking  the  extreme  points 
of  the  respective  locations  as  the  length  of  the  lode." 

The  locator  was  limited  to  his  number  of  feet  on  the  lode 
throughout  its  entire  depth,  and  the  court  realized  that  the  only 
possible  mode  of  so  limiting  the  right  was  by  parallel  end  lines. 
The  miners  seem  to  have  regarded  a  lode  as  something  like 
a  plank.  All  a  locator  had  to  do  was  to  measure  off  his  distance 
upon  it,  and  then  make  a  "square  cut"  at  the  end.  Judge 
Field's  idea  that  the  planes  of  the  end  "cuts"  must  be  parallel 
in  order  to  limit  the  locator  at  all  depths  to  his  number  of  feet 
claimed  upon  the  surface  is  further  shown.  He  says:  "It  is 
true  that  end  lines  are  not  in  terms  named  in  the  rules  of  the 
miners,  but  they  are  necessarily  implied,  and  no  reasonable  con- 
struction can  be  given  to  them  without  such  implication.  What 
the  miners  meant  by  allowing  a  certain  number  of  feet  on  a 
ledge  was  that  each  locator  might  follow  his  vein  for  that  dis- 
tance on  the  course  of  the  ledge,  and  to  any  depth  within  that 
distance.  So  much  of  the  ledge  he  was  permitted  to  hold  as 
lay  within  vertical  planes  drawn  down  through  the  end  lines  of 
his  location,  and  could  be  measured  anywhere  by  the  feet  on 
the  surface.  If  this  were  not  so,  he  might  by  the  bend  of  his 
vein  hold  under  the  surface  along  the  course  of  the  ledge  double 
and  treble  the  amount  he  could  take  on  the  surface.  Indeed, 
instead  of  being  limited  by  the  number  of  feet  prescribed  by  the 
rules,  he  might  in  some  cases  oust  all  his  neighbors  and  take 
the  whole  ledge.  No  construction  is  permissible  which  would 
substantially  defeat  the  limitation  of  quantity  on  a  ledge,  which 
was  the  most  important  provision  in  the  whole  system  of  rules. 

"Similar  rules  have  been  adopted  in  numerous  mining  dis- 
tricts, and  the  construction  thus  given  has  been  uniformly  and 
everywhere  followed.  We  are  confident  that  no  other  construc- 
tion has  ever  been  adopted  in  any  mining  district  in  California 
or  Nevada.     And  the  construction  is  one  which  the  law  would 
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require  in  the  absence  of  any  construction  by  miners.  If,  for 
instance,  the  state  were  to-day  to  deed  a  block  in  the  city  ol 
San  Francisco  to  twenty  persons,  each  to  take  twenty  feet  front, 
in  a  certain  specified  succession,  each  would  have  assigned  to 
him  by  the  law  a  section  parallel  with  that  of  his  neighbor  of 
twenty  feet  in  width,  cut  through  the  block.  No  other  mode  of 
division  would  carry  out  the  grant. 

"The  act  of  1S66  in  no  respect  enlarges  the  right  of  the 
claimant  beyond  that  which  the  rules  of  the  mining  district 
gave  him.  The  patent  which  the  act  allows  him  to  obtain  does 
not  authorize  him  to  go  outside  of  the  end  lines  of  his  claim, 
drawn  down  vertically  through  the  ledge  or  lode.  It  only  au- 
thorizes him  to  follow  his  vein  with  its  dips,  angles,  and  varia- 
tions, to  any  depth,  although  it  may  enter  land  adjoining — 
that  is,  land  lying  beyond  the  area  included  within  his  surface 
lines.  It  is  land  lying  on  the  side  of  the  claim,  not  on  the 
ends  of  it,  which  may  be  entered.  The  land  on  the  ends  is 
reserved  for  other  claimants  to  explore.  It  is  true,  as  stated 
by  the  defendant,  that  the  surface  land,  taken  up  in  connec- 
tion with  a  linear  location  on  the  ledge  or  lode  is,  under  the 
act  of  1866,  intended  solely  for  the  convenient  working  of  the 
mine,  and  does  not  measure  the  miner's  right,  either  to  the 
linear  feet  upon  its  course,  or  to  follow  the  dips,  angles,  and 
variations  of  the  vein,  or  control  the  direction  he  shall  take. 
But  the  line  of  location  taken  does  measure  the  extent  of  the 
miner's  right.  That  must  be  along  the  general  course,  or 
strike,  as  it  is  termed,  of  the  ledge  or  lode.  Lines  drawn  verti- 
cal^ down  through  the  ledge  or  lode,  at  right  angles  with  a 
line  representing  this  general  course  at  the  ends  of  the  claim- 
ant's line  of  location,  will  carve  out,  so  to  speak,  a  section  of 
the  ledge  or  lode,  within  which  he  is  permitted  to  work,  and  out 
of  which  he  cannot  pass." 

Judge  Field  here  was  endeavoring  to  show  that  the  locator 
was  limited  under  the  law  of  1866  to  the  specified  number  of 
linear  feet  on  the  lode  throughout  its  entire  depth.  The  extent 
of  his  right  could  be  measured  by  the  feet  on  the  surface.  The 
statement  that  the  requirement  in  the  law  of  1872,  that  the  end 
lines  shall  be  parallel  was  only  directory,  was  overruled  in  Iron 
Silver  Min.  Co.  v.  Elgin  Min.  etc.  Co.,  118  U.  S.  196,  but  that 
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the  limitation  upon  the  line  or  distance  on  the  lode  continues 
throughout  its  entire  depth  has  always  been  recognized.  And, 
indeed,  it  seems  obvious  that  the  opposite  contention  could  not 
be  thought  of.  A  proposed  rule  may  be  tested  by  inquiring 
what  may  be  done  with  it.  Suppose  the  divergence  here  had 
been  one  hundred  and  fifty  degrees  instead  of  fifteen,  the  dip 
being  at  a  small  angle  from  the  plane  of  the  horizon.  The  stat- 
utory limitation  upon  the  length  which  could  be  taken  on  the 
lode  would  be  a  farce,  even  were  the  ledge  the  ideal  ledge  of 
miners.  The  Pioneer  would  soon  have  extended  itself  to  the 
entire  length  of  the  lode. 

I  think  the  law  of  1S72,  instead  of  extending  the  rights  of 
locators  under  the  law  of  1866  along  the  lode,  expressly  limits 
them  in  that  respect  to  the  rights  they  had  under  the  previous 
laws.  Section  2  provides:  "Mining  claims  upon  veins  or  lodes 
....  heretofore  located  shall  be  governed,  as  to  length  on  the 
vein  or  lode,  by  the  customs,  regulations,  and  laws  in  force  at 
the  date  of  their  location." 

These  words  themselves,  in  my  opinion,  are  sufficient  to  sup- 
port the  declaration  of  the  court  in  the  Eureka  case.  Speaking 
of  the  limitations  provided  in  section  3  of  the  act  of  1872,  which 
I  have  noticed,  of  lodes  to  planes  through  the  end  lines,  "The 
act  in  terms  annexes  these  conditions  to  the  possession  not  only 
of  claims  subsequently  located,  but  to  the  possession  of  those 
previously  located.  This  fact,  taken  in  connection  with  the 
reservation  of  all  rights  acquired  under  the  act  of  1S66,  indi- 
cates that  in  tbe  opinion  of  the  legislature  no  change  was  made 
in  the  rights  of  the  previous  locators  by  confining  their  claims 
within  tbe  end  lines.  The  act  simply  recognized  a  pre-existing 
rule  applied  by  miners  to  a  single  vein  or  lode  of  the  locator, 
and  made  it  applicable  to  all  veins  or  lodes  found  within  the 
surface  lines." 

This  proposition  is  substantially  reiterated  in  Iron  Silver 
Min.  Co.  v.  Elgin  Min.  etc.  Co.,  supra,  and  in  many  otlior 
cases,  including  the  latest  to  which  our  attention  has  been  called 
—IValralh  v.  Champion  Min.  Co.,  171  U.  S.  293. 

It  remains  but  to  add  on  this  point  that  the  patent  under 
which  plaintiff  claims  only  grants  of  the  discovery  lode  fifteen 
hundred  and  eighty-nine  and  ninety-four  one-hundredths  linear 
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i'ect  "of  the  said  Pioneer  quartz  vein,  lode,  ledge,  or  deposit,  as 
hereinbefore  described,  throughout  its  entire  depth;  .... 
provided,  that  the  right  of  possession  to  such  outside  parts  of 
said  veins,  lodes,  ledges,  or  deposits  shall  be  confined  to  such 
portions  thereof  as  lie  between  vertical  planes  drawn  downward 
through  the  end  lines  of  said  survey  at  the  surface,  so  continued 
in  their  own  direction,"  etc.  And  in  the  habendum  is  added 
as  a  condition,  "that  the  grant  hereby  made  is  restricted  to  the 
land  hereinbefore  described  as  lot  No.  forty-eight  (48),  with 
fifteen  hundred  and  eighty-nine  and  94-100  linear  feet  of  the 
Pioneer  quartz  vein,  lode,  ledge,  or  deposit  throughout  its  en- 
tire depth,"  etc. 

I  think  it  clear  that  there  is  no  attempt  here  to  convey  all 
within  planes  passing  through  the  end  lines,  if  such  planes  would 
at  any  depth  include  more  than  the  amount  specifically  denned 
on  the  strike  of  the  lode. 

Upon  this  conclusion,  that  a  patent  to  a  location  with  end 
lines  diverging  in  the  direction  of  the  dip  does  not  convey  all 
within  those  planes,  but  at  the  most  not  more  than  the  stated 
number  of  feet  on  the  lode,  at  any  given  depth,  the  appellant 
contends  that  such  patent  grants  no  extralateral  rights  at  all. 
Such  would  be  the  law  if  the  location  were  under  the  law  of 
1872,  and  as  the  patent  to  the  Pioneer  was  issued  after  that 
law  took  effect  counsel  contends  that  it  is  subject  to  its  require- 
ment that  the  end  lines  must  be  parallel  or  the  patentee  has  no 
extralateral  rights.  Another  objection  is  that  there  is  no  de- 
scription of  the  segment  of  the  lode  which  extends  beyond  the 
surface  location,  and  no  grant  can  be  effectual  which  does  not 
define  the  thing  granted. 

Parallel  end  lines  were  not  required  in  locations  by  the  law 
of  1866,  and  yet  extralateral  rights  were  specifically  given.  The 
act  refers  to  rules  and  regulations  made  by  miners,  but  it  is 
not  said  that  any  such  rule  required  parallel  end  lines.  It  is 
claimed  in  argument  that  such  was,  in  general,  the  custom  of 
miners,  but  it  is  not  even  contended  that  there  was  such  a  cus- 
tom in  Amador  county,  and  all  the  patents  shown  in  this  case 
lack  such  parallelism. 

I  think  it  would  have  been  competent  for  Congress  in  the 
law  of  1872  to  have  required  parties  who  had  equitable  rights 
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to  patents  to  cause  such  adjustments  of  their  surface  lines  as 
would  indicate  and  define  their  extralateral  rights — in  other 
words,  to  have  made  their  end  lines  parallel  before  a  patent 
would  issue,  on  pain  of  losing  all  extralateral  rights.  There  are 
no  such  provisions  in  the  act  of  1872,  but  the  rights  of  locators 
under  former  laws  are  expressly  confirmed  to  them. 

The  presumption  is  very  strong  against  forfeiture,  and  against 
such  construction  of  any  law  as  would  work  a  forfeiture.  The 
language  of  an  act,  to  have  such  effect,  must  be  very  plain,  or 
the  court  will,  if  possible,  give  a  construction  to  it  that  would 
not  have  that  effect. 

It  is  admitted  that  such  extralateral  rights  are  recognized  and 
asserted  in  the  Eureka  case,  and  I  think  in  the  language  used 
by  Judge  Field  in  Iron  Silver  Min.  Co.  v.  Elgin  Min.  etc.  Co., 
supra.  The  "Horse  Shoe  case"  is  equally  clear  upon  this  mat- 
ter: "Under  the  act  of  18GG  (14  Stats,  at  Large,  251),  parallel- 
ism in  end  lines  of  a  surface  location  was  not  required,  but  where 
a  location  has  been  made  since  the  act  of  1872  such  parallelism 
is  essential  to  the  existence  of  any  right  in  the  locator  or  pat- 
entee to  follow  his  vein  outside  of  the  vertical  planes  down 
through  the  side  lines."  This  very  clearly  implies  that  a  lo- 
cator under  the  act  of  18  66  has  such  right,  although  his  end 
lines  are  not  parallel.  In  many  other  cases  the  same  thing  is 
implied.  (Del  Monte  Min.  etc.  Co.  v.  Last  Chance  Min.  etc.  Co., 
171  U,  S.  55;  Walrath  v.  Champion  Min.  Co.,  63  Fed.  Eep.  552; 
171  U.  S.  293.) 

We  come,  then,  to  the  other  phase  of  the  question:  Can  it 
be  determined  as  matter  of  law,  from  the  patent  or  the  com- 
plaint, what  segment  of  the  dip,  if  any,  the  plaintiff  acquired 
by  his  location  or  patent?  It  is  admitted,  or  rather  contended, 
by  counsel  on  both  sides  that  the  court  cannot  construct  end 
lines.  If  the  court  is  to  adjudge  that  plaintiff  is  entitled  to 
follow  the  dip  beyond  his  lines,  it  must  find  some  mode  of  lim- 
iting the  right  along  the  vein,  and  that  limitation  must  result 
as  matter  of  law  from  the  patent,  when  the  necessary  facts  are 
shown  as  to  the  property  it  attempts  to  convey — that  is,  as  to 
the  course  and  dip  of  the  lode. 

The  contention  of  the  parties  in  regard  to  this  matter  is 
shown  upon  the  diagram.  Of  course,  it  is  understood  that  plain- 
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tiff  contends  for  all  included  between  planes  drawn  through  its 
end  lines,  although  they  diverge  and  would  inevitably  extend 
his  rights  along  the  strike.  While  defendant  contends  that  be- 
cause of  such  divergence  plaintiff  has  no  extralateral  rights. 
But  each  party  has  an  alternative  theory,  in  case  its  primary 
contention  is  not  sustained.  Plaintiff  says,  if  planes  through  its 
end  lines  do  not  control,  then  planes  are  indicated  between  lines 
perpendicular  to  the  general  course  of  the  lode. 

Defendant's  alternative  is  that,  as  the  southern  end  line  con- 
stitutes the  initial  line  in  the  survey,  it  necessarily  follows  from 
ihe  requirement  of  parallel  end  planes  that  the  northern  end 
line  shall  be  parallel  to  it.  That  by  locating  and  fixing  the 
southern  end  line  first  the  northern  end  line  was  thereby  also 
definitely  and  finally  located.  These  theories  are  shown  in  the 
diagram:  3-5  is  the  southern  end  line  continued;  1-6  is  a  par- 
allel line  from  the  northern  end  of  the  lode.  This  shows  de- 
fendant's theory.  These  lines  would  give  the  ore  in  dispute 
to  defendant. 

The  lines  suggested  by  plaintiff  are  1-2  and  3-4.  These  are  at 
right  angles  to  the  general  course  of  the  lode,  and  planes  de- 
scending through  them  would  give  the  ore  to  plaintiff.  The 
line  B-B'  is  the  northern  end  line  continued,  and  between  that 
line  and  3-5  is  plaintiff's  first  contention,  which  we  have  con- 
sidered. 

I  am  not  referred  to  any  authorities  which  support  the  con- 
tention of  appellant  that  the  southern  end  line  must  be  consid- 
ered as  the  base  from  which  the  surface  form  of  the  location 
was  projected.  As  stated,  the  argument  is  that  having  been 
first  located  it  followed,  as  matter  of  law,  that  the  other  end 
line  must  be  in  the  same  direction  in  order  that  end  lines  may 
parallel.  But  the  location  was  made,  surveyed,  the  land  paid 
for,  and  application  made  for  the  patent  before  the  law  of  1872 
was  enacted.  The  act  of  1866  did  not  require  parallel  end  lines 
to  insure  extralateral  rights,  or  at  all.  There  was,  therefore, 
no  implication  that  the  second  end  line  should  be  parallel  to 
that  first  established.  It  was  not  an  absolute  necessity  that  by 
a  naked  description  one  end  line  should  be  described  before  the 
other.  A  side  having  been  located,  one  sentence  could  have 
created  both  end  lines  from  each  end  and  at  right  angles  to 
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the  side  line  in  a  certain  direction.  Xo  such  general  rule, 
therefore,  applicable  to  all  cases  could  be  adopted.  Planes  so 
constructed  could  not  result  as  matter  of  law. 

Planes  through  the  lode  at  the  end  lines  of  the  location  at 
right  angles  to  the  general  course  would  impose  the  required 
limitation  upon  the  rights  of  the  locator  along  the  lode.  The 
rule  that  they  must  be  so  constructed  would  be  universally  ap- 
plicable^— at  least  theoretically.  The  congressional  system  for 
the  sale  of  mineral  lands  is  founded  upon  the  proposition  that 
the  course  of  the  lode  can  be  traced.  That  nature,  in  her  in- 
finite variety,  does  not  always  so  deposit  her  mineral  gifts  is 
unfortunate;  but  I  think  in  construing  the  law  we  may  have 
regard  to  the  views  of  the  lawmakers  in  regard  to  its  subject, 
however  crude  and  inadequate  such  views  were.  The  law  of 
1S66  is  said  to  have  been  but  a  crystallization  of  the  rules  and 
customs  of  the  miners.  The  first  lodes  worked  were,  I  think, 
nearly  in  a  uniform  direction.  The  individual  claims  were 
short,  usually  two  hundred  feet.  Under  such  circumstances  it 
was  not  difficult  to  appropriate  to  each  his  number  of  feet  on 
the  dip  at  any  depth.  In  California  mines  such  claims  were 
very  often  consolidated  and  disputes  avoided.  Often,  as  on  the 
Comstock  lode,  the  miners  agreed  upon  a  base  line  from  which 
the  surface  form  of  locations  were  projected,  or  to  which  they 
were  adjusted.     This  would  result  in  parallel  end  lines. 

The  general  practice,  I  think,  was  to  have  their  claims 
bounded,  so  far  as  the  lode  was  concerned,  by  parallel  end  lines, 
whatever  might  be  the  form  of  their  surface  location.  In  fact, 
they  adopted  the  idea  put  forth  by  Judge  Field  in  the  Eureka 
case.  Their  rights  on  the  lode  were  limited  to  planes  at  the 
limit  of  their  right  to  the  lode  on  the  surface,  at  right  angles 
to  the  general  course  of  the  lode. 

The  Eureka  case  is  perhaps  the  only  express  authority  for 
this  proposition,  but  I  do  not  find,  as  claimed  by  the  learned 
counsel  for  the  appellant,  that  it  has  been  repudiated  by  later 
cases.  On  the  contrary,  these  cases  which  imply  extralateral 
rights  when  the  end  lines  are  not  parallel  seem  to  concede  this 
rule.  I  am  unable  to  understand  Walrath  v.  Champion  Min. 
Co.,  supra,  upon  any  other  theory.  There  was  liberty  of  sur- 
face form  under  the  act  of  1866,  but  the  law  strictly  confined 
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the  right  on  the  vein  below  the  surface.  This  accords  both 
with  the  Eureka  case  and  the  Flagstaff  case.  In  the  latter  case 
it  was  said:  "But  our  laws  have  attempted  to  establish  a  rule 
by  which  each  claim  shall  be  so  many  feet  of  the  vein  length- 
wise of  its  course  to  any  depth  below  the  surface,  although  later- 
ally its  inclination  shall  carry  it  ever  so  far  from  a  perpendicu- 
lar." But  rights  on  the  strike  were  limited  by  the  surface  lines 
of  the  location  under  both  laws.  Judge  Field  was  familiar  with 
the  mining  customs  and  laws.  I  have  no  doubt  he  expressed  in 
the  Eureka  case  what  had  been  and  was  the  universal  under- 
standing and  practice  of  miners.  The  rule  there  declared  seems 
to  me  reasonable,  and,  in  fact,  the  only  one  that  can  be  applied 
to  such  patents  issued  under  locations  made  before  the  law  of 
1872  came  into  existence.  If,  as  suggested,  the  officers  of  the 
land  office  usually  adjust  and  make  the  end  lines  of  locations 
parallel  before  issuing  the  patent,  such  patents,  when  issued, 
will  be  conclusive  evidence  that  such  also  was  the  location. 

A  case  has  been  cited  in  which  the  end  lines  of  the  location 
converge  in  the  direction  of  the  dip.  (Carson  City  etc.  Min.  Co. 
v.  North  Star  Min.  Co.,  73  Fed.  Hep.  597.)  It  was  held  that  the 
locator  had  extralateral  rights  because  the  conveyance  would 
give  less,  rather  than  more,  on  the  dip  of  the  vein.  This  may 
be  all  right,  as  it  seems  to  me,  however,  not  because  the  patent 
carries  less,  rather  than  more,  than  would  pass  had  the  end  lines 
been  parallel,  but  because  that  which  is  granted  is  described  so 
that  it  can  be  definitely  located.  Under  the  force  of  the  re- 
striction contained  in  section  3  of  the  law  of  1872,  the  locator 
could  not  take  beyond  planes  through  his  end  lines.  This  con- 
fined him  within  well-defined  boundaries  to  less  on  the  dip  be- 
low the  surface  than  he  had  upon  the  surface.  If  this  was  an 
attempt  to  construe  the  act  of  1872,  the  logic  might  be  ques- 
tioned. That  act,  as  construed,  does  not  grant  extralateral 
rights,  because  the  end  lines  are  parallel  or  converge  toward  the 
dip  of  the  vein,  but  if  they  are  parallel.  The  location  there 
under  consideration  was  made  under  the  act  of  1866,  and  carries 
extralateral  rights  because  the  extent  of  such  rights  are  def- 
initely described.  At  least,  such  was  the  fact,  and  no  other 
reason  was  required.  It  was,  therefore,  not  necessary  in  that 
case  to  consider  the  point  here  under  debate. 
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If  this  position  be  correct,  the  complaint  does  definitely  de- 
scribe the  segment  of  the  lode  from  which  the  ore  was  taken. 
The  judgment  is  affirmed. 

McFarland,  J.,  Garoutte,  J.,  Henshaw,  J.,  Harrison,  J.,  and 
Beatty,  C.  J.,  concurred. 


[Sac.  No.  687.     Department  Two.— December  20,  1900.     In    Bank- 
January   19,    1901.] 

THE  PEOPLE  ex  rel.  JOHN  F.  SILVA,  Appellant,  v.  LEVEE 
DISTETCT  NO.  6  OF  SUTTEE  COUNTY  et  al.,  Ee- 
spondents. 

Levee  District  —  Void  Organization' — Legislative  Recognition. — A 
levee  district  whose  organization  under  an  unconstitutional 
law  was  irregular  and  void,  may  nevertheless  have  its  exis- 
tence confirmed  by  direct  and  positive  recognition  thereof  by 
legislative  acts  passed  in  the  exercise  of  constitutional  power. 

Id. — Power  of  Legislature  Under  Old  Constitution — Special  Legis- 
lation?— The  legislature,  under  the  constitution  of  1849,  had  power 
to  pass  a  special  act  creating  a  corporation  for  municipal  pur- 
poses; and  its  distinct  legislative  recognition  by  the  act  of 
March  30,  1S72.  of  the  existence  of  a  levee  district  whose  organi- 
zation under  section  21  of  the  act  of  1S68  was  irregular  and 
void,  gave  it  a  legal  existence. 

Id. — Construction  of  New  Constitution — Levee  District  not  a  "Mu- 
nicipal Corporation" — Special  Acts  of  Recognition. — Though 
the  legislature  has  no  power  under  the  new  constitution  to 
pass  any  special  act  creating  or  recognizing  a  municipal  cor- 
poration, a  levee  district  is  not  a  "municipal  corporation" 
within  its  meaning;  but  if  it  be  a  corporation,  it  belongs  to 
a  class  by  itself,  the  creation,  organization,  and  control  of 
which  is  not  limited  by  the  new  constitution.  The  special  acts 
of  March  31,  1891,  recognizing  the  existence  of  Levee  District 
Xo.  6,  gave  it  a  legal  existence  thereunder. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sutter 
County.     E.  A.  Davis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Tirey  L.  Ford,  Attorney  General,  Hart  &  Aram,  and  Kirby 
S.  Mahon,  for  Appellant. 

E.  A.  Bridgford,  Amicus  Curiae,  for  Modification  of  De- 
partment Opinion. 

W.  H.  Carlin,  and  M.  E.  Sanborn,  for  Respondents. 

THE  COURT. — The  opinion  of  the  Department  heretofore 
filed  herein,  is  modified  so  as  to  read  as  follows: 

"HEXSHAW,  J. — This  is  a  proceeding  in  quo  warranto  to  test 
the  legal  existence  of  Levee  District  Xo.  6.  The  other  defend- 
ants are  the  o  Ulcers  of  the  district.  The  case  was  heard  and  de- 
termined upon  an  agreed  statement  of  facts,  which  are  the  find- 
ings in  the  case.  Upon  these  facts  judgment  was  rendered  for 
defendants,  and  plaintiff  appeals.  Levee  District  Xo.  6  was  or- 
ganized under  the  act  of  March  25,  18G8.  (Stats.  1867-68,  p. 
316.)  By  virtue  of  that  act  Levee  District  Xo.  1  was  created, 
and  there  was  provided  a  scheme  for  the  organization  and  gov- 
ernment of  other  levee  districts  which  might  thereafter  be 
formed.  But  section  21  of  the  act  setting  forth  the  method  of 
organization  for  such  districts  has  been  declared  unconstitu- 
tional and  void.  (Moulton  v.  Parks,  64  Cal.  183;  Brandenstein 
v.  Hoke,  101  Cal.  131.)  It  follow?,  therefore,  and  is  conceded, 
that  the  organization  of  Levee  District  Xo.  6,  effected  under 
section  21  of  the  act  of  March  25,  1868,  was  irregular  and  void. 

"Notwithstanding  this  fatal  irregularity  in  its  organization, 
the  legislature  made  distinct  recognition  of  the  existence  of  the 
district  by  an  act  approved  March  30,  1872  (Stats.  1871-72,  p. 
731);  and  again  by  acts  approved  March  31,  1891.  (Stats. 
1S91,  pp.  235,  237.)  The  first  of  these  acts  of  recognition 
was  passed  under  the  constitution  of  1849,  the  latter  two 
under  the  present  constitution.  That  they  are  positive  acts 
of  recognition  sufficient  to  invest  the  district  with  the  functions 
and  attributes  which  it  had  assumed  to  exercise  under  the  law 
of  1868  may  not  be  doubted,  under  the  authority  of  People  v. 
Pi'xlamation  Dist.  No.  108,  53  Cal.  346,  and  Reclamation  Dist.  v. 
Gray,  95  Cal.  605,  unless  it  can  be  said  that  the  legislature  it- 
self was  without  power  so  to  validate  the  existence  of  a  levee 
district  thus  irregularly  organized.     This  is  the  contention  of 
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appellant.  But  legislative  action  in  such  matters  is  only  cir- 
cumscribed by  the  express  limitations  of  the  constitution.  It 
is  not  questioned  but  that  in  the  first  instance,  by  direct  en- 
actment, the  legislature  could  have  carved  out  Levee  District 
No.  6  precisely  as  it  did  in  Levee  District  No.  1.  "Where 
the  exercise  of  a  particular  power  is  limited  by  the  consti- 
tution the  legislature  must  act  in  the  mode  prescribed.  But 
where  there  is  no  such  limitation,  if  the  legislature  shall  pre- 
scribe a  mode  for  its  exercise,  which  is,  perchance,  illegal,  it 
may  by  subsequent  ratification  or  recognition  validate  the  acts 
done  under  the  irregular  mode.  To  illustrate:  The  present  con- 
stitution forbids  the  creation  of  corporations  for  municipal  pur- 
poses, except  by  general  law.  A  special  law  creating  a  special 
municipal  corporation  would  be  violative  of  this  constitutional 
inhibition,  and  no  subsequent  act  of  ratification  or  recognition 
by  the  legislature  could  validate  that  which,  in  the  first  instance, 
it  had  no  power  to  do.  But,  under  the  constitution  of  1849 
corporations  for  municipal  purposes  could  be  created  by  special 
law.  If,  then,  the  legislature,  acting  under  that  constitution, 
should  so  by  special  law  create  a  municipal  corporation,  and  for 
some  reason  the  law  lacked  validity,  the  legislature,  having  the 
power  thus  to  create  the  corporation,  could  by  ratification  or  rec- 
ognition of  its  corporate  existence  erect  it  into  a  valid  munici- 
pality. If  Levee  District  No.  6  be  considered  as  a  corporation 
it  was  a  corporation  created  for  municipal  purposes,  and,  not- 
withstanding the  irregularity  of  its  creation,  the  legislature 
could,  as  it  did,  give  it  a  legal  existence  by  its  positive  acts  of 
recognition. 

"Appellant  still  further  contends  that  Levee  District  No.  6 
was  a  corporation  for  municipal  purposes  under  the  act  of  1868 
and  the  act  of  1872  recognizing  its  existence;  that  a  new  and 
distinct  organization  was  perfected  for  it  under  the  act  of  March 
31,  1891,  passed  under  the  present  constitution;  that  the  dis- 
trict elected  to  come  under  this  act  and  to  exercise  the  corporate 
functions  provided  for  by  the  act;  that  the  act  itself  is  void, 
and  that  therefore  the  district  is  improperly  exercising  corpor- 
ate functions,  from  using  which  it  should  be  restrained.  Since 
Levee  District  No.  6  was  a  legal  entity  before  the  passage  of  the 
act  of  March,  1891,  if  that  act  be  itself  void,  it  would  not  in- 
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terfere  with  the  legal  existence  of  Levee  District  No.  6,  and  the 
utmost  which  the  court  could  do  would  be  to  require  it  to  ex- 
ercise the  powers  which  it  had  theretofore  enjoyed  under  the 
act  of  1SGS,  and  the  acts  amendatory  thereto,  and  restrain  it 
from  exercising  any  new  rights  or  powers  under  the  act  of  1891. 
But,  upon  the  other  hand,  respondent  insists  upon  the  validity 
of  the  act  of  1S91,  and  upon  its  right  to  exercise  the  powers 
conferred  upon  it  by  that  act,  and  thus  a  further  consideration 
of  the  question  is  demanded. 

"Appellant's  argument  against  the  validity  of  the  act  of 
March  31,  1891,  is  that  Levee  District  No.  6  is  a  corporation 
for  municipal  purposes;  that  under  the  constitution  corpora- 
tions for  municipal  purposes  shall  not  be  created  by  special  laws, 
and  that  the  act  of  March  31,  1891,  dealing,  as  it  does,  with 
Levee  District  No.  6  alone,  and  providing  a  new  form  of  gov- 
ernment for  it,  is  a  special  law. 

"Section  1  of  article  XII  of  the  constitution,  having  refer- 
ence to  private  corporations,  provides  that  they  may  be  formed 
under  general  laws,  but  shall  not  be  created  by  a  special  act. 
Article  XI,  section  6,  of  the  constitution,  declares  that  corpora- 
tions for  municipal  purposes  shall  not  be  created  by  special 
laws.  The  act  of  1891  is  unquestionably  a  special  law.  If 
Levee  District  No.  6  be  a  corporation,  it  is  certainly  not  a  pri- 
vate corporation,  and  must,  if  it  be  recognized  by  the  constitu- 
tion at  all,  come  under  the  designation  of  article  XI,  section 
6 — 'a  corporation  for  municipal  purposes.'  And  if  it  be  a 
corporation  for  municipal  purposes  within  the  meaning  of 
that  article  and  section,  then  indubitably,  the  act  of  March, 
1891,  forcing  upon  it  a  new,  distinct,  and  different  organiza- 
tion, is  special  and  inhibited  legislation.  But  is  Levee  Dis- 
trict No.  6  a  corporation  for  municipal  purposes  within  the 
meaning  of  the  constitution?  Expressions  will  be  found  in  the 
cases  where  such  organizations  have  been  designated  'corpora- 
tions  for  municipal  purposes/  or  'public  corporations/  or  'cor- 
porations for  public  purposes/  but  these  were  convenient 
phrases  of  designation  and  description,  rather  than  judicial  dec- 
larations as  to  the  nature  and  character  of  these  agencies.  The 
question  propounded  is  conclusively  answered  by  People  v.  Rec- 
lamation T)ist.  No.  551,  117  Cal.  114.     It  is  there  held  that  a 
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reclamation  district,  conceding  it  to  be  a  corporation,  is  not  a 
corporation  for  municipal  purpose  within  the  meaning  of  the 
constitution.  But  as  such  levee  districts,  or  reclamation  dis- 
tricts, are  distinctly  not  private  corporations,  it  must  follow  that, 
if  they  be  corporations,  they  are  corporations  in  a  class  by 
themselves,  and  the  general  powers  of  the  legislature  for  their 
creation,  organization  and  control  are  in  no  wise  limited  by  the 
constitution  of  the  state. 

"The  judgment  appealed  from  is  therefore  affirmed. 

"Temple,  J.,  and  McFarland,  J.,  concurred." 


[S.    F.   No.    1171.     Department  Two.— December   20,    1900.] 

JANE  L.  STANFORD,  Executrix,  etc.,  Appellant,  v.  CITY 
AND  COUNTY  OF  SAN  FRANCISCO,  Respondent. 

Taxation — Foreign  Corporations — Estates  of  Deceased  Person's — 
Certificates  Held  by  Executrix. — Certificates  of  stock  in  foreign 
corporations  owned  by  a  deceased  person,  and  which  have  come 
to  the  possession  of  the  executrix,  are  taxable  to  the  estate. 

Id. — Certificates  and  Bonds  Pledged  by  Decedent  in  New  York — 
Representation  by  Execdtrix. — Certificates  of  stock  and  bonds  of 
foreign  corporations  pledged  in  New  York  for  money  borrowed 
by  the  decedent,  who  was  a  resident  of  California,  were  tax- 
able in  this  state  to  him  while  living,  and  are  taxable  after  his 
death  to  his  estate,  though  never  possessed  by  the  executrix. 
The  executrix  is  entitled  to  resume  control  thereof  upon  pay- 
ment of  the  indebtedness,  and  represents  the  deceased  for  the 
purposes  of  taxation. 

Id. — Business  Situs — Skcurity  for  Loan. — The  recognized  exception  to 
the  taxation  of  personal  property  at  the  domicile  of  the  owner, 
in  favor  of  property  having  a  permanent  business  situs  in  an- 
other state,  in  the  business  of  the  owner  carried  on  therein, 
has  no  application  to  the  case  of  the  mere  hypothecation  of 
stocks  and  bonds  in  another  state  as  security  for  a  loan. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco.     J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion. 
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"Wilson  &  Wilson,  for  Appellant. 

Franklin  K.  Lane,  City  Attorney,  and    William  I.  Brobeck, 
Assistant  City  Attorney,  for  Respondent. 

ClIIFMAX,  C. — Action  to  recover  certain  taxes,  paid  under 
protect,  upon  certain  stocks  and  bonds  situated  in  New  York 
city.  Defendant  had  judgment  on  the  demurrer  to  the  com- 
plaint, from  which  this  appeal  is  prosecuted.  It  appears  from 
the  complaint  that  at  his  death  plaintiffs  testator  was  the 
ovner  of  a  large  number  of  stocks  or  shares  and  certain  bonds 
of  foreign  corporations,  all  of  which,  except  certain  described 
shares  of  stock,  were  on  and  prior  to  the  first  Monday  in 
March,  189-1,  in  the  state  of  New  York,  and  pledged  as  col- 
lateral security  for  the  payment  of  a  loan,  "and  were  not  on 
and  prior  to  said  date,  and  thence  hitherto  never  have  been,  in 
the  possession  of  this  plaintiff  as  executrix  as  aforesaid";  that 
before  the  assessment  in  question  plaintiff  "made  a  formal 
statement  in  writing  to  said  assessor  that  the  said  property  so 
assessed  by  said  assessor  to  this  plaintiff  as  said  executrix  was 
not  at  any  time  on  or  since  said  first  Monday  in  March,  1891, 
in  the  possession  of  said  estate  ....  or  of  this  plaintiff  as  exec- 
utrix," except  as  above  stated,  and  that  "this  plaintiff  as  such 
executrix  did  not  have  in  her  charge,  possession,  or  control  the 
personal  property  or  any  part  thereof  so  assessed,"  except  as 
above  shown;  that  plaintiff  appeared  before  the  board  of  equali- 
zation and  made  application  "to  strike  out  the  said  assessments, 
and  fully  set  forth  the  facts  upon  which  it  was  claimed  that  the 
assessments  or  valuations  should  be  stricken  out." 

The  personal  property  involved  is  divided  into  three  classes: 
1.  Shares  of  stock  of  foreign  corporations,  the  certificates  of 
which  were  physically  in  the  possession  of  the  executrix,  in  San 
Francisco,  at  the  date  of  the  assessment;  2.  Shares  of  stock  of 
foreign  corporations,  the  certificates  of  which  were  not  within 
the  state  nor  in  the  actual  possession  of  the  executrix  on  the 
tax  day,  but  were  in  Xew  York  city,  where  they  were  held  in 
pledge  as  collateral  security  for  certain  advances  made  thereon 
prior  to  the  testator's  death,  the  amount  of  which  advances  does 
not  appear  from  the  complaint;  3.  Bonds  of  foreign  corpora- 
tions similarly  situated  to  the  shares  last  above  named. 
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1.  As  to  the  assessment  of  the  property  falling  within  the  first 
classification,  the  learned  counsel  for  plaintiff  make  no  point 
in  their  "brief.  This  property  is  clearly  taxable  in  this  state. 
(Estate  of  Fair,  128  Cal.  607,  and  cases  therein  cited.  See,  al- 
so, Mmkay  v.  San  Francisco,  128  Cal.  678,  and  cases  therein 
cited,  and  Mjachay  v.  S.an  Francisco,  113  Cal.  392.) 

2.  Plaintiff  does  not  attempt  to  distinguish  between  the  stocks 
and  bonds  which  were  outside  the  state  before  the  death  of 
plaintiff's  testator,  and  we  see  no  ground  upon  which  the  one 
may  and  the  other  may  not  be  taxed;  the  same  principle  must 
govern  both. 

Appellant  contends  that  so  far  as  the  executrix  was  concerned, 
these  stocks  and  bonds  had  a  situs  outside  of  this  state,  and 
were  never  in  her  possession  or  control,  and  are,  therefore,  not 
taxable  here;  that  under  sections  1613  and  1615  of  the  Code  of 
Civil  Procedure,  the  executrix  is  chargeable  only  with  such  prop- 
erty as  may  come  into  her  possession,  and  is  not  responsible  for 
what  she  cannot  collect.  It  is  stated  in  the  brief  of  counsel 
that  upon  her  appointment  as  executrix  plaintiff  filed  an  inven- 
tory and  appraisement,  and,  as  was  her  duty,  included  therein 
a  list  of  the  stocks  and  bonds  in  question  which  she  had  been  in- 
formed were  in  New  York  city,  pledged  as  aforesaid,  but  that 
she  never  had  the  property  in  possession  or  under  her  control, 
and  is  not  accountable  to  the  probate  court  or  to  any  legatees 
or  devisees  for  it,  nor  could  she  collect  commissions  on  it  as 
executrix,  and  it  cannot,  therefore,  be  taxed  here. 

We  do  not  see  that  the  extent  of  the  executrix's  accountability 
or  liability  for  the  property  in  her  official  capacity  affects  the 
question  of  its  being  liable  to  taxation.  "While  she  has  not  the 
possession,  she  yet  has  a  control  in  so  far  that  she  may  pay  off 
the  lien  and  would  then  be  entitled  to  possession  and  absolute 
control.  Her  pecuniary  liability  as  executrix  may  be  limited 
by  reason  of  the  possession  being  in  another  person,  and  still 
there  remain  a  responsibility  and  control.  Certainly,  the  prop- 
erty belongs  to  the  estate  and  the  executrix,  having  taken  it  up 
on  her  inventory,  is  charged  with  a  duty  to  protect  and  care  for 
it.  We  are  not  willing  to  admit  that  she  would  be  free  from 
liability  should  she  negligently  allow  the  property  to  be  lost  to 
the  estate.     But,  at  most,  the  circumstance  alone  of  her  acting 
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in  a  representative  capacity  can  have  but  little  bearing  upon  the 
question  as  to  the  situs  of  the  property;  that  situs  is  in  Califor- 
nia, as  we  shall  see  under  the  general  rule  laid  down  in  this 
state  unless  for  some  reason  it  can  be  excepted  therefrom.  In 
short,  it  seems  to  us  that  the  case  stands  as  if  the  testator  were 
alive  and  the  property  had  been  taxed  to  him.  Plaintiff  repre- 
sents him  for  purposes  of  taxation  while  representing  his  estate 
as  executrix  of  his  will. 

Appellant  cites  several  cases  and  quotes  from  Desty  on  Taxa- 
tion to  the  point  that  it  is  the  actual  situs  of  the  personal  prop- 
erty and  not  the  domicile  of  its  owner  that  determines  where  the 
tax  should  be  laid.  It  is  not  necessary  to  enter  upon  the  discus- 
sion of  this  proposition.  It  has  been  expressly  held  by  this 
court,  quite  recently,  that  bonds  of  a  West  Virginia  railroad  com- 
pany, which  had  never  been  physically  present  in  this  state,  but 
were  kept  in  Xew  York  city,  or  elsewhere  at  the  east,  have  their 
locality  or  situs  for  the  purposes  of  taxation  "at  the  place  where 
they  are  held — that  is,  owned."  (Estate  of  Fair,  supra.  See, 
also,  Mackay  v.  San  Francisco,  supra.)  The  testator  in  the 
present  case  died  while  a  resident  of  California,  and  in  California 
his  estate  is  being  administered  by  his  executrix;  among  other 
of  the  properties  of  her  testator  the  executrix  inventoried  and 
thereby  charged  herself  with  the  personal  property  in  question 
as  part  of  the  estate  committed  to  her  charge.  Unquestionably, 
this  property  is  "held — that  is,  owned"  in  'California,  and  has 
"its  locality  for  purposes  of  taxation  at  the  place"  where  so 
owned,  unless  the  general  rule  is  subject  to  modification  or  is 
inapplicable  where  the  stocks  and  bonds,  as  in  the  present  case, 
were  pledged  by  the  testator  in  his  lifetime  as  collateral  security 
without  the  state.  In  Estate  of  Fair,  supra,  it  was  said  that 
there  was  an  exception  to  the  rule  there  laid  down,  which  had 
received  extensive  recognition,  namely,  "where  the  paper  evi- 
dences of  debt  are  in  the  possession  and  control  of  an  agent  of 
the  owner  in  a  state  foreign  to  the  domicile  of  the  latter,  and  are 
held  by  the  agent  for  management  in  the  course  of  the  perma- 
nent business  of  the  owner,  as,  for  example,  to  collect  the  money 
to  become  due  thereon  and  to  reinvest  it,  the  securities  are 
deemed  taxable  at  the  domicile  of  such  agent."  The  cases  cited 
as  so  holding  are  Callin  v.  Hull,  21  Vt.  152  (the  leading  case); 
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People  v.  Smith,  88  N.  Y.  57G;  Finch  v.  York  Co.,  19  Neb.  501; 
Goldgart  v.  People,  106  111.  25.  Appellant  contends  that  if  these 
securities  may  have  a  "business  situs"  in  Kew  York,  under  the 
circumstances  last  above  cited,  "a  fortiori  they  should  not  be 
assessed  to  the  executrix  when  they  are  held  by  a  pledgee  ad- 
versely to  her,  and  when  she  has  absolutely  no  control  over  the 
same."  But  it  will  be  observed  that  the  exception  to  the  gen- 
eral rule  assumes  that  the  securities  "are  held  by  the  agent  for 
management  in  the  permanent  business  of  the  owner,"  at  the 
place  where  they  are  held;  and  as  was  said  in  Mackay  v.  San 
Francisco,  supra,  the  investment  and  reinvestment  is  "in  such 
manner  that  the  property  or  credits  come  in  competition  with 
the  capital  of  the  citizens  of  the  state  in  which  the  agent  re- 
sides." In  the  instance  of  securities  thus  sent  away  as  the 
basis  for  a  permanent  business  in  a  foreign  state,  the  accumula- 
tions to  be  there  invested  and  reinvested,  and  the  principal  to 
remain  as  the  source  of  income  for  the  investments,  the  case 
is  quite  different  from  that  of  a  temporary  hypothecation  as 
security  for  a  loan.  In  the  one  case  there  is  a  transfer  of  capi- 
tal from  the  owner's  residence  to  the  foreign  state,  there  to  be 
used  in  prosecuting  a  permanent  business,  and  for  the  purposes 
of  taxation  for  that  reason  is  held  to  have  a  "business  situs";  in 
the  other  case,  the  transfer  is  for  a  specific  and  temporary  pur- 
pose that  may  be  accomplished  in  a  brief  space  of  time,  and  may 
be,  and  presumably  is,  to  aid  the  business  of  the  owner  at  his 
place  and  residence.  The  reasons  for  creating  an  exception,  in 
favor  of  the  '^business  situs"  have  no  application  to  the  case 
here,  and  furnish  no  argument  a  fortiori,  or  otherwise,  for  mak- 
ing an  exception  to  the  rule. 

We  are  cited  to  Story  on  Conflict  of  Laws,  section  550,  where 
it  is  written:  "Although  movables  are,  for  many  purposes,  to 
be  deemed  to  have  no  situs  except  that  of  the  domicile  of  the 
owner,  yet,  this  being  a  legal  fiction,  it  yields  whenever  it  is 
necessary  for  the  purposes  of  justice,  that  the  actual  situs  of 
the  thing  should  be  examined."  Appellant  also  cites  Green  v. 
Van  Buskirk,  7  Wall.  140,  and  adds:  "The  case  at  bar  is  clearly 
such  a  case,  where  an  examination  as  to  situs  is  necessary  for 
the  purposes  of  justice."     Waiving  the  question  whether  Mr. 
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Story  referred  to  intangible  property  such  as  stocks  and  bonds 
■when  he  spoke  of  "movables,"  we  find  no  peculiar  circumstances 
in  this  case  that  would  seem  to  make  it  necessary  to  examine 
the  situs  of  the  property  in  order  to  do  justice.  It  is  quite  com- 
mon in  all  parts  of  the  United  States  for  business  men,  engaged 
in  large  operations,  as  "was  Governor  Stanford,  to  resort  to  the 
principal  or  some  other  money  center  in  a  foreign  state  for 
linancial  aid,  and  the  pledging  of  intangible  securities  is  the 
common  means  of  obtaining  such  assistance.  Sometimes  money 
is  borrowed  to  nearly  the  full  face  value  of  the  security  (de- 
pending upon  its  stability  and  character);  sometimes  on  a  small 
margin  of  that  value.  If  the  rule  contended  for  by  appellant 
■were  adopted,  it  -would  furnish  an  opportunity  to  escape  taxa- 
tion at  the  place  where  the  securities  are  owned  by  pledging 
them  in  a  foreign  state  for  a  merely  nominal  loan.  We  are  not 
informed  by  the  complaint  of  the  circumstances  attending  the 
pledging  of  the  securities  here  in  controversy.  Even  if  it  be 
conceded  that  where  the  full  value  of  the  securities  has  been 
borrowed,  an  exception  might  be  made  (which  we  by  no  means 
would  be  understood  as  deciding)  no  such  circumstance  is  here 
presented.  So  far  as  we  know,  the  equitable  interest  of  the 
estate  in  these  securities  may  be  equal  to  nine-tenths  of  their 
value,  or  even  more. 

The  Political  Code,  section  3629,  provides  that  the  assessor 
"must  assess  such  property  (i.  e.,  taxable  property)  to  the  per- 
sons by  whom  it  was  owned  or  claimed,  or  in  whose  possession 
or  control  it  was,  at  12  o'clock  meridian,  of  the  first  Monday 
in  March  next  preceding";  and  the  constitution  provides  that 
all  property  shall  be  assessed  "to  the  person  by  whom  it  was 
owned  or  claimed,  or  in  whose  possession  or  control  it  was*' 
on  the  tax  day.  (Const.,  art.  XIII,  sec.  8.)  Shares  of  stock 
and  bonds  pledged  as  collaterals  to  secure  advances  made 
thereon  are  assessable  in  the  name  of  the  pledgor. 

At  his  death  plaintiffs  testator  was  the  owner  of  the  shares 
and  bonds  by  him  pledged;  they  became  part  of  his  estate  and 
were  inventoried  as  such,  and  it  must  follow  that  they  were 
property  "owned  or  claimed"  by  appellant  as  executrix  on  the 
statutory  tax  day,  and  to  her  the  law  directs  the  assessment 
to  be  made.     In  the  state  of  Ohio  the  assessment  is  required 
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by  law  to  be  to  the  person  in  the  possession  or  control  of  the 
property.  In  Ratter  man  v.  Ingalls,  48  Ohio  St.  468,  defend- 
ant owned  certain  stocks  which  he  had  pledged  as  collateral 
security  for  loans,  with  power  in  the  pledgees  to  cause  a  trans- 
fer of  the  stock  to  their  own  names  and  to  sell  if  the  loans  were 
not  paid.  It  was  contended  that  the  shares  could  not  be  taxed 
to  the  owner  because  they  were  not  in  his  possession  or  under 
his  control  within  the  meaning  of  the  Revised  Statutes,  sec- 
tions 2730,  2736,  2737.  The  court  said:  "We  are  of  a  con- 
trary opinion.  The  books  of  the  company  showed  the  shaies 
to  be  in  the  name  of  the  defendant,  and  he  was  the  real  owner. 
He  had  the  power  to  resume  absolute  control  by  paying  off  the 
indebtedness.  It  is  not  the  policy  of  our  law  to  assess  taxes 
upon  pledged  property  against  the  pledgee,  and  the  language 
of  the  sections  referred  to  will  not,  in  reason,  bear  so  literal  a 
construction."  (Citing  Waltham  Bank  v.  ~\YaWiam,  10  Met.  334; 
Tucker  v.  Aiken,  7  N.  H.  113.) 

It  will  be  admitted  that  all  property  not  used  for  some  ex- 
cepted purpose  should  bear  its  share  of  the  public  burdens  and 
it  must  be  admitted  that  the  securities  in  question  should  pay 
taxes  somewhere.  Doubtless  the  testator  gave  his  note  or  some 
evidence,  for  the  advances,  to  the  Xew  York  pledgee,  and  as 
his  property  the  pledgee  should  pay  taxes  in  New  York  on  that 
note  or  other  evidence  of  the  debt.  But  it  would  be  gross  in- 
justice to  compel  him  to  pay  tax  on  the  securities  held  by  him 
in  which  he  has  no  interest  except  as  security.  It  was  so  held 
in  Gibbins  v.  Adamson,  5  Kan.  App.  90,  where  plaintiff,  a  resi- 
dent of  Kansas,  having  given  his  own  note  for  two  thousand 
eight  hundred  dollars  to  a  resident  of  Missouri,  and  afterward 
indorsed  a  note  secured  by  mortgage  on  Kansas  lands  and  as- 
signed the  note  and  mortgage  to  the  resident  of  Missouri  as 
collateral  security,  and  they  were  thereafter  held  continuously 
until  after  the  tax  day  in  Kansas.  The  collateral  note  was  taxed 
in  Kansas. 

We  are  clearly  of  the  opinion  that  upon  the  complaint  pre- 
sented in  this  case  the  demurrer  was  rightly  sustained  and  the 
judgment  should  be  affirmed. 

Cooper,  C,  and  Haynes,  C,  concurred. 
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For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  affirmed.  Temple,  J.,  Henshaw,  J.,  Garoutte,  J. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing  in 
Bank. 


[Sac.    No.    739.     Department   Two— December   20,    1900.] 

ALBERT  H.  STAKE,  Appellant,  v.  LUCAS  KREUZBERGER 

et  al.,  Respondents. 

Appeal — Stay  Bond — Motion  for  Judgment  Against  Sureties — Pro- 
tection of  Principal. — The  sureties  upon  a  bond  to  stay  execution 
upon  appeal  cannot  be  liable  to  any  motion  for  entry  of  judg- 
ment against  them,  so  long  as  the  principal  is  protected  against 
the  issuance  of  execution  against  him. 

Id. — Separate  Stay  Bonds — Dismissal  of  Appeal  from  Judgment — 
Appeal  from  New  Trial  Order.— The  dismissal  of  an  appeal 
from  a  judgment,  upon  which  a  stay  bond  was  given,  cannot 
render  the  sureties  liable  to  a  motion  for  judgment  if,  before 
the  dismissal,  a  separate  stay  bond  was  given  upon  a  separate 
appeal  from  an  order  denying  a  new  trial,  which  was  operative 
to  stay  execution  against  the  principal  when  the  motion  was 
made. 

APPEAL  from  an  order  of  the  Superior  Court  of  Sacramento 
County  denying  a  motion  for  judgment  against  the  sureties 
upon  a  stay  bond.    Joseph  W.  Hughes,  Judge. 

The  facts  are  stated  in  the  opinion. 

A.  L.  Shinn,  and  H.  Starr,  for  Appellant. 

The  plaintiff  was  entitled  to  judgment  against  the  sureties 
by  the  terms  of  the  bond.  (Code  Civ.  Proa,  sec.  942;  Meredith 
v.  Santa  Clara  Min.  Assn.,  60  Cal.  617;  Mo  wry  v.  Heney,  86 
Cal.  477;  Hitchcock  v.  Caruthers,  100  Cal.  100;  Levy  v.  Mag- 
nolia Lodge,  110  Cal.  309;  Chase  v.  Beraud,  29  Cal.  138.)  The 
error  lies  in  the  fact  that  this  motion  was  a  proceeding  upon 
the  contract  of  the  sureties,  and  not  upon  any  judgment  or 
order.     Such  is  necessarily  the  fact,  and  such  is  the  effect  of 
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the  decisions.  (Moffait  v.  Greenwalt,  90  Cal.  368,  371;  Pieper 
v.  Peers,  98  Cal.  42;  Moore  v.  McSleeper,  102  Cal.  282;  Yo-ung 
v.  Thompson,  57  Cal.  2S1;  Johnson  v.  King,  91  Cal.  307;  Crane 
v.  Weymouth,  54  Cal.  477;  Murdoch  v.  Brooks,  38  Cal.  596;  Mc- 
Callian  v.  Hibemia  Sav.  etc.  Soc,  83  Cal.  571;  Tissot  v.  Darling, 

9  Cal.  27S.)  The  fact  of  supersedeas  upon  another  appeal  can- 
not affect  the  liability  of  the  sureties  upon  a  stay  bond,  upon 
which  liability  has  accrued  according  to  its  terms.  (Rice  v. 
Whitlock,  16  Abb.  Pr.  225;  BurraU  v.  Vanderbilt,  6  Abb.  Pr. 
70;  Heebner  v.  Townsend,  8  Abb.  Pr.    234;  Spencer  v.  Pilclier, 

10  Leigh,  490.) 

Holl  &  Dunn,  for  Respondents. 

So  long  as  the  judgment  could  not  be  enforced  against  the 
principal,  it  cannot  be  enforced  against  the  sureties.  (Parnell 
v.  Hancock,  48  Cal.  453;  Sharon  v.  Sharon,  84  Cal.  424,  434; 
Hitclicock  v.  Caruthers,  100  Cal.  103.) 

CHIPMAX,  C. — Appeal  from  an  order  denying  plaintiff's 
motion  for  judgment  against  the  sureties  on  a  stay  bond. 

The  action  was  for  personal  injuries,  and  plaintiff  had  judg- 
ment March  15,  1S98.    April  4,  1898,  defendants  appealed  from 
the  judgment  and  gave  the  usual  appeal  bond  and  also  an  un- 
dertaking to  stay  execution  of  the  judgment.     The  appeal  was 
dismissed  by  this  court  on  Xovember  14,  1898  (grounds  not 
shown),  and  on  December  22,  1898,  remittitur  was  filed  in  the 
court  below.     On  January  27,  1899,  plaintiff  moved  for  judg- 
ment against  the  sureties  upon  the  stay  bond.     The  appeal 
bond  provided,  among  other  things,  that:  "If  the  said  judg- 
ment appealed  from  or  any  part  thereof  be  affirmed,  or  the  ap- 
peal be  dismissed,  the  appellants  will  pay  the  amount  directed 
to  be  paid  by  the  judgment,  and  that  if  the  appellants  do  not 
make  such  payment  within  thirty  days  after  the  filing  of  the 
remittitur  from  the  supreme  court,  in  the  court  from  which  the 
appeal  is  taken,  judgment  may  be  entered  in  said  action,  on  mo- 
tion of  respondents,  and  without  notice  to  us  or  either  of  us, 
in  his  favor  against  the  undersigned  sureties,"  etc.     This  bond 
was  given  under  section  942  of  the  Code  of  Civil  Procedure. 

It  appeared  that  defendants  gave  notice  of  motion  for  a  new 
trial  in  due  time,  and  in  due  time  their  statement  on  the  mo- 
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tion  was  July  settled  and  filed.  Thereafter,  to  wit,  on  Septem- 
ber 13,  1S98,  the  motion  was  duly  made  and  on  the  same  day 
was  denied,  and  on  October  28,  1898,  defendants  served  and 
filed  their  notice  of  appeal  from  the  order,  and  on  the  same 
day  duly  filed  an  undertaking  on  appeal,  which  was  substantially 
the  same  in  form  as  the  bond  given  on  the  appeal  from  the 
judgment,  and  was  in  fact  a  stay  bond.  At  the  hearing  of 
plaintiff's  motion  for  judgment  on  the  first  bond  the  court  de- 
nied the  motion,  and  this  appeal  is  from  that  order. 

It  will  be  observed  that  before  the  judgment  was  entered  here 
(November  14,  1898)  dismissing  the  appeal  from  the  judgment, 
the  motion  for  a  new  trial  had  been  heard  and  denied  (Septem- 
ber 13,  1898)  and  the  appeal  taken  from  the  order  and  the  stay 
bond  filed  (October  28,  1898). 

In  Holland  v.  McDade,  125  Cal.  353,  it  was  held  that  upon 
an  appeal  from  an  order  denying  a  new  trial  in  an  action  for 
the  recovery  of  money  the  reversal  of  the  order  would  neces- 
sarily set  aside  the  judgment;  and  it  was  further  held,  approv- 
ing Fulton  v.  Hanna,  40  Cal.  278,  that  such  bond  operates  to 
stay  execution  pending  such  appeal.  (See,  also,  Owen  v.  Po- 
mona etc.  Co.,  124  Cal.  331.) 

In  the  Holland-lTcDade  case  Holland  was  defendant  in  the 
case  of  Curry  v.  Holland,  in  which  Curry  had  judgment.  Hol- 
land moved  for  a  new  trial  and  his  motion  was  denied,  where- 
upon he  appealed  from  the  order  denying  the  motion,  and, 
without  appealing  from  the  judgment,  gave  a  stay  bond  on  his 
appeal.  Notwithstanding  this  appeal,  and  after  the  stay  bond 
was  filed,  Curry  took  out  execution  on  his  judgment  and  Mc- 
Dade, as  sheriff,  served  it  by  levying  on  certain  property  be- 
longing to  Holland,  and  on  his  refusal  to  release  it  from  exe- 
cution Holland  sued  him  for  damages.  The  question  was,  Did 
the  stay  bond  given  on  the  appeal  from  the  order  have  the 
effect  to  stay  execution  on  the  judgment?  The  answer  was  in 
the  affirmative.  In  the  case  now  here  plaintiff  could  not  have 
had  execution  if  defendants  had  not  appealed  from  the  judg- 
ment (Baldwin  v.  Superior  Court,  125  Cal.  584,  and  cases  supra); 
nor  could  he  if  defendants  had  appealed  from  the  judgment 
and  had  given  an  insufficient  or  fatally  defective  bond  and  the 
appeal  for  that  reason  had  been  dismissed,  because  they  would 
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then  have  been  in  the  same  position  as  if  they  had  not  appealed 
at  all  from  the  judgment.  "We  cannot  see  that  any  different 
result  would  follow  where  the  appeal  is  from  the  judgment  and 
a  sufficient  stay  bond  has  been  given,  but  for  failure  for  some 
defect  in  the  proceedings  the  appeal  is  dismissed  after  a  stay 
bond  has  been  filed  in  the  appeal  from  the  order.  This  latter 
bond  must  have  the  same  effect  whether  the  appeal  is  from 
the  judgment  or  not,  and  the  fact  that  a  stay  bond  has  been 
given  on  the  appeal  from  the  judgment  can  make  no  difference. 
It  is  true  the  bond  given  on  the  appeal  from  the  judgment  in 
the  present  case  in  terms  provides  that  the  sureties  will  pay 
the  judgment  if  the  appeal  be  dismissed;  but  the  sureties  are 
not  liable  before  the  principal,  the  judgment  debtor,  has  him- 
self become  liable.  If  execution,  will  not  issue  against  the 
judgment  debtor,  the  plaintiff  cannot  proceed  against  the  sure- 
ties. (Parnell  v.  Hancock,  48  Cal.  452.  See,  also,  Sharon  v. 
Sharon,  84  Cal.  424,  433.) 

If  it  be  true,  as  is  now  settled,  that  the  stay  bond  given  on 
the  appeal  from  the  order  stays  execution  on  the  judgment, 
it  must  stay  its  execution  for  all  purposes  and  as  to  all  per- 
sons. To  hold  that  it  may  be  executed  against  the  sureties 
when  it  may  not  be  executed  against  the  principal  "would,"  as 
was  said  in  Parnell  v.  Hancock,  supra,  "he  to  place  the  sureties 
in  a  position  apparently  less  favorable  than  that  occupied  by 
their  principal." 

Besides,  defendants  may  prevail  and  secure  the  reversal  of 
the  order,  the  effect  of  which  would  be  to  set  aside  the  judg- 
ment; but  their  appeal  would  be  barren  of  results  if  the  judg- 
ment had  already  been  enforced  either  against  the  principal 
or  the  sureties.  We  think  the  reasoning  in  Holland  v.  McDade, 
supra,  applies  with  equal  force  to  the  present  case,  and  is  au- 
thority for  holding  that  the  lower  court  rightly  decided  the 
motion. 

We  advise  that  the  order  be  affirmed. 

Gray,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  is 
affirmed.  Temple,  J.,  McFarland,  J.,  Henshaw,  J. 
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[Sac.  No.  G16.     Department  Two-December  20,  1900.] 

TULARE  SAVINGS  BANK  et  al.,  Respondents,  v.  A.  P.  TAL- 
BOT et  al.,  Appellants. 

Insolvent  Corporation-Action   by    Creditors-Unpaid  Stock -Re- 
lief Within   Issues-Ownership  of  Stock -Subscription   Imma- 
tfri  VL.-In  an  action  bv  judgment  creditors  of  an  insolvent  corpora- 
tion to  compel  payment  of  unpaid  shares  of  stock,  where  the 
averments  of  the  complaint  are  broad  enough  upon  issue  3omed, 
and  the  proofs  are  sufficient  to  warrant  a  recovery  against  the 
defendants  as  bona  fide  holders  of  unpaid  stock,  it  is  immaterial 
whether  they  are  shown  to  be  original  subscribers  or  not. 
Id  -Overissue  not  Shown—Apparent  Oversubscription-Stock  Sub- 
"  scribed    by    Promoter-Deduction- Agency.- Where    it    appears 
that  there  was  no  overissue  in  fact  of  any  shares  of  the  cor- 
poration, but  that  there  was  an  apparent  oversubscription  upon 
the  aggregate  subscription  lists,  due  to  the  fact  that  the  pro- 
moter of   the   corporation  subscribed  a    sufficient    number   of 
shares  to  make  the  entire  subscription  complete,  as  an  assumed 
a-ent  for  stockholders  thereafter  subscribing  or  taking  shares 
of  stock    whose  subscriptions  or  shares  taken  were  deducted 
from  his  in  the  original  issuance  of  the  stock,  with  the  acquies- 
cence of  all  parries  concerned,  and  without  any  intended  fraud, 
the  promoter  must  be  deemed  the  agent  of  such  subsequent  sub- 
scribers or  shareholders  and  the  stock  received  by  them  cannot 
be  deemed  an  overissue. 
Id -Release  of  Subscribing  Stockholder— Acquiescence.— Though  a 
'   contract  of  subscription  to  the  stock  of  a  corporation  may  be 
modified  or  annulled  only  by    the    unanimous    consent  of  the 
stockholders,  or  by  the  board  of  directors  duly   authorized  to 
release  it,  vet  such  release  may  be  proved  not  only  by  the  rec- 
ords  but  as  well  by  the  acquiescence  of  the  stockholders,  and 
by  the  fact  that  the  corporation  itself  did  not  regard  it  as  bind- 
ing. 
Id  —Substitution  of  Stockholders— Assignment.— Xo  formal  assign- 
ment is  necessary  in  order  to  substitute  one  stockholder  for 
another. 
Id  —Par  Value  of  Shares— Agreement  Upon  Stub  Certificate— Con- 
struction—Finding— Relief     of    Corporation— Purchase    Below 
Pu*  not  AuTiioRizEo.-Where  the  par  value  of  the  shares  was  two 
hundred   dollars   each,  and  defendants  claimed   that  they   had 
paid  their  stock  in  full  by  paying  in  addition  to  their  first  pay- 
ment of  twenty  dollars  per  share,  the  full,  sum  of  thirty-four 
dollars  per  share,  under  an  agreement  signed  upon  each   Btub 
certificate  by  all  of  the  shareholders  when  the  stock  was  is- 
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sued  to  pay  one  dollar  per  share  each  month  for  thirty-four 
months,  such  agreement,  in  the  absence  of  proof  of  authority 
from  the  directors  to  sell  the  stock  at  less  than  par,  must  be 
construed,  iu  accordance  with  the  finding  of  the  court,  to  be 
not  a  contract  of  purchase,  but  an  agreement  merely  to  relieve 
the  corporation  from  the  necessity  of  making  calls  and  assess- 
ments upon  the  stock. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tulare 
County.    Wheaton  A.  Gray,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  H.  Jordan,  for  Appellants  A.  P.  Talbot  and  George 
A.  Pope. 

E.  T.  Cosper,  for  Appellant  P.  B.  Fagan. 

^  C.  L.  Russel,  and  W.  B.  Wallace,  for  Respondents    Tulare 
Savings  Bank,  Linder  Hardware  Company,  and  D.  E.  Stone. 

Eichards  &  Carrier,  for  Respondents.  S.  Herbert  Howe   and 
H.  P.  Lincoln,  Executors,  etc. 

E.  T.  Cosper,  for  Respondents  Mowry  &  Eaton. 

Oliver  Ellsworth,  for  Respondent  William  G.  Wainwright. 

Hendrickson  &  Tarn,  for  Respondents  F.  H.  Keyes  and  Will- 
iam Hendrickson,  Jr. 

'G.  W.  Zartman,  and  Davis  &  Allen,  for  Respondents  T.  C. 
Caruthers  and  W.  W.  Collins. 

George  H.  Maxwell,  and  R.  M.  F.  Soto,  for  Respondent  W. 
L.  Culver,  Administrator,  etc. 

W.  S.  Raynor,  Respondent  in  pro.  per. 

HEN  SHAW,  J. — This  action  was  brought  by  plaintiffs  and 
interveners,  judgment  creditors  of  the  Packwood  Vineyard  and 
Fruit  Company,  an  insolvent  corporation,  to  compel  payment 
by  the  stockholders  of  that  corporation  of  the  unpaid  portion 
of  their  stock.  The  defendants  Pope,  Talbot,  and  Fagan  ap- 
peal from  the  judgment  given  against  them,  and  in  support 
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of  their  appeal  Talbot  and  Pope  urge  that  they  were  not  origi- 
nal subscribers  to  the  stock  of  the  corporation,  that  they  pur- 
chased their  stock  from  the  corporation  under  written  contract 
and  at  the  agreed  price  of  fifty-six  dollars  per  share,  which  they 
had  fully  paid,  and  that  this  purchase  was  made  with  the  full 
knowledge  of  most  of  the  plaintiffs  and  interveners,  who  af- 
ter that  knowledge  gave  credit  to  the  corporation.  They  con- 
tend still  further  that  plaintiffs  and  interveners,  having  elected 
to  treat  them  as  original  subscribers,  must  be  refused  any  re- 
lief in  this  action  upon  a  showing  that  they  were  not  such; 
and  finally,  they  insist  that  the  stock  which  they  purchased 
was  an  illegal  and  void  overissue  wherefor  they  are  not  liable. 
The  position  of  the  appellant  Fagan  differs  from  that  of  Pope 
and  Talbot  only  in  this:  he  admits  that  he  was  an  original  sub- 
scriber to  shares  of  stock  of  the  corporation  to  be  formed,  but 
asserts  that  the  full  five  hundred  shares  of  the  stock  of  the 
corporation  was  taken  before  the  amount  for  which  he  had  sub- 
scribed was  issued  to  him,  and  therefore,  his  stock  was  an  over- 
issue and  void. 

E.  Linder  was  the  owner  of  a  tract  of  land  in  Tulare  county. 
He  conceived  the  idea  of  forming  a  corporation  and  selling  to 
it  his  land,  which  was  to  be  planted  with  trees  and  vines.  In 
furtherance  of  his  idea  he  sought  subscriptions  to  the  capital 
stock  of  the  prospective  corporation.  This  capital  stock  was 
to  be  divided  into  five  hundred  shares  of  the  par  value  of  two 
Imndred  dollars  per  share.  Several  subscription  papers  were 
circulated,  and  to  them  signatures  obtained.  The  corporation 
was  then  organized,  and  in  the  articles  of  incorporation  the 
names  of  Pope  and  Talbot  were  inserted  for  twenty  shares  each, 
and  Linder  was  put  down  as  the  owner  of  one  hundred  and 
eighty-three  shares.  Pope's  and  Talbot's  names  likewise  ap- 
peared upon  one  of  the  subscription  papers.  Much  discussion 
is  devoted  to  the  question  whether  or  not  the  names  of  Pope 
and  Talbot  were  thus  placed  upon  the  subscription  list  and  in 
the  articles  of  incorporation  by  their  authority;  but  we  think, 
in  the  light  of  what  was  actually  done,  the  determination  of 
this  question  becomes  immaterial.  For  it  is  unquestionably 
true  that  Pope  and  Talbot  and  Fagan  took  the  stock  of  the 
corporation,  paid  value  for  it,  and  acted  in  all  respects  as  stock- 
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holders  before  and  during  the  tkne  the  debts  of  the  corpora- 
tion to  plaintiffs  and.  intervenors  came  into  existence.  If,  then, 
these  appellants  were  bona  fide  stockholders  and  holders  of  bona 
fide  stock,  it  would  be  immaterial  whether  they  be  considered 
as  original  subscribers  or  not.  Under  section  580  of  the  Code 
of  Civil  Procedure  plaintiffs  were  entitled  to  any  relief  consist- 
ent with  the  case  made  by  the  complaint  and  embraced  within 
the  issues.  The  averments  in  the  complaint  are  broad  enough 
to  justify  a  recovery  against  the  defendants  as  holders  of  the 
stock,  whether  they  be  original  subscribers  thereto  or  not. 

The  contention  that  the  stock  of  these  appellants  was  an  over- 
issue, and  therefore  void,  is  based  rather  upon  figures  than 
upon  facts,  for  in  truth  there  was  never  issued  by  the  cor- 
poration a  single  share  more  than  the  five  hundred  authorized 
by  its  articles  of  incorporation.  The  argument  of  appellants 
here  is  that  the  aggregate  subscription  lists  showed  more  than 
five  hundred  shares;  that  Linder,  in  the  articles  of  incorpora- 
tion, was  down  for  one  hundred  and  eighty-three  shares;  that 
the  subscribers  and  incorporators  acquired  rights  to  this  stock 
of  which  they  could  not  be  deprived  without  their  consent,  and 
without  the  unanimous  consent  of  the  stockholders,  and  that, 
casting  up  the  totals  of  the  subscription  lists  and  the  amounts 
set  down  in  the  articles  of  incorporation,  the  result  is  a  sum 
far  exceeding  five  hundred  shares.  The  facts  appear  to  be  that 
at  the  time  the  articles  of  incorporation  were  drawn  all  the 
subscription  lists  were  not  at  hand,  and  that  Linder,  the  or- 
ganizer and  promoter  of  the  corporation,  put  his  name  down 
for  one  hundred  and  eighty-three  shares  to  make  up  the  full 
total  of  five  hundred.  In  so  doing  he  constituted  and  regarded 
himself  as  the  self-appointed  agent  of  other  subscribers  whose 
names  were  not  at  hand,  and  the  fact  is  that  no  subscriber  was 
refused  the  amount  of  stock  which  he  demanded,  but  such  stock 
was  issued  to  him  directly  by  the  corporation,  it  being  taken 
in  some  instances  from  the  amount  of  Linder's  one  hundred 
and  eighty-three  shares.  In  this  there  was  complete  acquies- 
cence upon  the  part  of  Linder  and  the  other  stockholders. 
While  it  is  true  that  a  contract  of  subscription  may  be  modi- 
fied or  annulled  only  by  the  unanimous  consent  of  the  stock- 
holders, or  by  the  board  of  directors  duly  authorized  thereto 
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(Pacific  Fruit  Co.  v.  Coon,  107  Cal.  452),  such  release  may  be 
proved  not  only  by  the  records,  but  as  well  by  the  acquiescence 
of  the  stockholders  of  the  corporation,  and  by  the  fact  that 
the  corporation  itself  did  not  regard  it  as  binding  (Stuart  v. 
Valley  R.  R.  Co.,  32  Gratt.  146;  Cook  on  Stock  and  Stockhold- 
ers, sec.  169);  nor  is  any  formal  assignment  necessary  to  sub- 
stitute one  stockholder  for  another.  (Weinman  v.  WMcinsburg. 
By.  Co.,  118  Pa.  St.  192.)  There  is  not  the  slightest  sugges- 
tion that  Linder  was  acting  or  attempting  to  act  in  fraud  of 
the  rights  of  anyone.  Before  the  organization  of  the  corpora- 
tion, Pope  and  Talbot  had  agreed  to  take  stock  in  it.  The 
amount  had  not  been  definitely  decided  upon.  The  stock  sub- 
sequently taken  by  Pope  and  Talbot  concluded  the  agreement, 
and  in  this  subscription  for  one  hundred  and  eighty-three 
shares  Linder  may  be  regarded  as  having  acted  as  their  agent, 
as  well  as  the  agent  of  others  to  whom  the  stock  was  afterward 
issued.  (San  Joaquin  etc.  Co.  v.  Beecher,  101  Cal.  79;  Burr  v. 
Wilcox,  22  N.  Y.  551;  Terwilliger  v.  Great  Western  Tel.  Co., 
59  111.  249;  Bates  v.  Great  Western  Tel.  Co.,  134  111.  536.) 

Coming  to  consider  the  further  contention  of  appellants  that 
Pope  and  Talbot  were  not  original  subscribers  to  the  stock, 
but  purchased  directly  from  the  corporation  at  an  agreed  price 
of  fifty-six  dollars  per  share,  evidenced  by  a  written  contract 
with  the  corporation,  and  that  Fagan,  though  an  original  sub- 
scriber, stands  in  the  same  position  in  this  regard  as  do  Pope 
and  Talbot,  by  reason  of  the  fact  that  his  contract  of  original 
subscription  was  waived  by  the  corporation,  which  entered  into 
a  contract  identical  in  its  terms  with  that  of  Pope  and  Tal- 
bot, the  facts  bearing  upon  this  contention  are  the  following: 
At  the  time  of  the  issuance  of  the  stock  Pope,  Talbot,  Fagan, 
and  all  the  other  stockholders  as  well,  signed  upon  the  stub 
of  the  certificate-book  of  the  corporation  a  receipt  for  their 
stock,  acknowledging  that  it  was  taken  subject  to  the  provi- 
sions and  conditions  of  the  by-laws,  and  continuing:  "I  hereby 
agree  and  contract  to  pay  to  the  corporation  on  the  fifteenth 
day  of  February  next  the  sum  of  one  dollar  per  share  of  said 
stock,  and  thereafter  a  like  sum  on  the  fifteenth  day  of  each 
and  every  month  for  thirty-four  months."  It  is  insisted  by 
appellants  that  this  was  their  contract,  and  their  only  con- 
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tract,  with  the  corporation;  that  they  were  to  pay  and  did  pay 
originally  twenty  dollars  per  share  for  their  stock,  and  that 
the  thirty-four  monthly  payments  of  one  dollar  for  each  share 
was  the  total  amount  of  the  purchase  price.  It  would  unduly 
prolong  this  discussion  to  detail  at  length  the  evidence  sup- 
porting the  conclusion  of  the  trial  court  that  this  receipt  and 
agreement  was  not  a  contract  of  purchase  between  the  corpo- 
ration and  the  stockholders.  It  was  merely  an  agreement,  not 
unusual  with  such  corporations,  by  which  the  stockholder  stipu- 
lated to  pay  to  the  corporation  a  certain  monthly  amount  to 
defray  the  operating  expenses  until  such  time  as  it  was  esti- 
mated it  would  be  self-supporting.  It  was  designed  to  relieve, 
and  was  a  convenient  method  of  relieving,  the  corporation  from 
the  necessity  of  making  calls  and  assessments  upon  the  stock. 
(West  v.  Crawford,  80  Cal.  19;  Eohler  v.  Agassiz,  99  Cal.  14; 
Upton  v.  Trioilcock,  91  U.  S.  45.)  Moreover,  no  authority  on 
the  part  of  the  directors  of  the  corporation  to  sell  the  stock 
for  less  than  par  is  anywhere  shown,  and,  if  it  should  be  con- 
ceded that  the  contract  in  question  is  ambiguous,  in  the  absence 
of  evidence  of  authority  it  would  not  be  presumed  that  the 
construction  contended  for  by  the  appellants  was  the  true  one. 

As  the  contract  in  question,  therefore,  is  not  to  be  construed 
as  a  contract  of  purchase  between  the  corporation  and  the 
stockholder,  it  becomes  unnecessary  to  consider  whether  the 
plaintiffs  and  intervenors  were  charged  with  knowledge  of  its 
character. 

We  can  perceive  no  just  ground  for  complaint  that  the  find- 
ings are  erroneous  and  conflicting.  As  has  been  said,  even  con- 
ceding that  Pope  and  Talbot  are  not  original  subscribers,  they 
were  still  owners  and  holders  of  the  stock  under  circumstances 
entitling  these  plaintiffs  and  intervenors  to  the  relief  prayed  for. 

The  judgment  appealed  from  is  affirmed. 

McFarland,  J.,  and  Temple,  J.,  concurred. 
Hearing  in  Bank  denied. 


Dec.  1900.]  Rooney  v.  Snow.  51 


[S.   F.   No.   1629.     Department  One.— December  21,   1900.] 

OWES  F.  ROONEY,  Appellant,  v.  R.  W.  SNOW,  Auditor  of 
City  of  Oakland,  Respondent. 

Mandamus  to  City  Auditor — Powers  Under  Charter — Rejection  of 
Illegal  Claim — Judgment  and  Discretion. — The  powers  conferred 
and  duties  imposed  upon  the  auditor  of  the  city  of  Oakland 
by  its  charter  are  not  clerical  or  ministerial,  but  require  the 
exercise  of  judgment  and  discretion  in  order  to  satisfy  himself 
whether  the  money  claimed  is  legally  due.  He  cannot  be  com- 
pelled by  mandamus  to  draw  a  warrant  for  a  claim  which  the 
charter  authorizes  him  to  reject,  or  for  one  which  the  council 
has  no  authority  to  allow. 

Id. — Licenses  Outside  of  Citv — Voluntary  Payments — Protest — Void 
Ordinance. — Payments  of  moneys  into  the  city  treasury  under 
licenses  issued  by  the  city  for  the  sale  of  liquors  at  a  place 
afterward  discovered  to  be  outside  the  city  limits  are  voluntary, 
and  cannot  be  recovered  back  from  the  city,  though  made  un- 
der protest  and  under  illegal  licenses.  An  ordinance  providing 
for  the  repayment  of  such  moneys  is  void,  and  cannot  authorize 
the  auditor  to  draw  a  warrant  therefor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Alameda 
County.    F.  B.  Ogden,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Reed  &  ISTusbaumer,  for  Appellant. 

W.  A.  Dow,  City  Attorney,  for  Respondent. 

VAX  DYKE,  J.— In  April,  1898,  the  city  council  of  the 
city  of  Oakland  passed  an  ordinance,  the  first  section  of  which 
reads  as  follows:  "The  sum  of  one  thousand  dollars  is  hereby 
appropriated  from  the  general  fund  of  the  city  of  Oakland  for 
the  year  1897-98  to  pay  the  claim  and  demand  of  Owen  F. 
Rooney  for  moneys  erroneously  collected  by  the  city  of  Oakland 
from  said  Owen  F.  Eooney  and  paid  by  him  under  protest  as 
liquor  license  for  the  saloon  and  restaurant  kept  by  said  Owen 
F.  Rooney  at  the  end  of  the  Oakland  pier."  By  the  second 
section  of  the  said  ordinance  the  auditor  is  directed  to  draw  his 
M-arrant  in  favor  of  said  Rooney  for  the  sum  of  one  thousand 
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dollars,  and  the  treasurer  of  the  city  is  ordered  to  pay  said  war- 
rant. 

The  respondent  Snow,  as  auditor  of  the  city  of  Oakland,  re- 
fused to  draw  his  warrant  upon  the  treasurer,  as  required  by  said 
ordinance.  Thereupon  the  plaintiff  applied  to  the  superior 
court  of  Alameda  county  for  an  alternative  writ  of  mandate 
against  said  respondent,  as  such  auditor,  requiring  him  to  show 
cause  why  he  did  not  draw  a  warrant  in  favor  of  the  plaintiff, 
as  required  by  said  ordinance.  The  respondent  demurred  to 
plaintiff's  petition,  and  the  lower  court  sustained  the  demurrer; 
plaintiff  declining  to  amend,  judgment  was  entered  in  favor  of 
the  defendant  for  costs,  from  which  judgment  this  appeal  is 
taken.  The  appellant  relies  upon  said  ordinance  as  the  founda- 
tion of  his  claim  and  maintains  that  the  auditor  of  said  city 
has  no  discretion  in  the  matter,  hut  merely  a  ministerial  duty  to 
perform  in  drawing  the  warrant  in  accordance  with  the  ordi- 
nance. 

By  section  40  of  the  charter  of  the  city  of  Oakland  every  de- 
mand, before  it  can  be  paid,  must  be  presented  to  the  auditor 
to  be  approved,  "who  shall  satisfy  himself  whether  the  money  is 
legally  due  and  remains  unpaid,  and  whether  the  payment  there- 
of from  the  treasury  of  the  city  is  authorized  by  law,  and  out  of 
what  fund.  After  such  examination  he  shall  approve  or  reject 
the  claim  in  whole  or  in  part,  and  indorse  upon  such  demand 
his  approval  or  rejection  over  his  signature,  together  with  the 
date  thereof.  If  it  is  approved,  the  fund  out  of  which  it  is  to 
be  paid  shall  be  designated.  If  the  claim  is  rejected,  or  any 
part  of  it,  unless  the  party  presenting  it  is  willing  to  take  in  full 
of  the  entire  demand  the  sum  offered,  the  auditor  shall  return  it 
to  the  council,  board,  or  other  body  which  originally  authorized 
it,  then  if  it  is  allowed  by  a  majority  vote  of  all  the  members 
of  the  council,  or  of  the  members  of  the  board  or  other  body 
authorizing  it,  and  approved  by  the  mayor,  it  can  be  audited  in 
the  same  manner  as  if  it  had  not  been  rejected;  provided,  the 
said  council,  board,  or  other  body  had  the  authority  to  make  the 
expenditure  out  of  which  the  claim  arose."  (Stats.  1889,  p. 
531.) 

It  is  manifest  from  the  city  charter  that  the  powers  conferred 
and  the  duties  imposed  on  the  auditor  in  the  premises  require 
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the  exercise  of  judgment  and  discretion,  and.  not  merely  the 
performance  of  clerical  or  ministerial  duties.  And.  this  power 
conferred,  upon  the  auditor  comes  from  the  same  source  as  that 
conferred  upon  the  city  council,  and  is  of  equal  rank.  The  city 
council  has  no  power  to  direct  the  auditor  to  audit  an  illegal 
claim,  or  to  draw  his  warrant  for  payment  of  the  same,  or  one 
which  there  is  no  authority  in  law  to  allow;  and  if  the  council 
should  pass  such  an  ordinance  the  auditor  would  not  he  required 
to  carry  out  the  direction,  but  it  would  be  his  plain  duty  to  re- 
fuse to  do  so — he  must  "satisfy  himself  whether  the  money  is 
legally  due." 

As  said  in  Yon  Schmidt  v.  Widber,  105  Cal.  151,  "powers  of  a 
municipality  are  to  be  exercised  through  its  legally  constituted 
agents,  and  the  authority  of  such  officer,  board,  or  department 
to  exercise  any  of  the  corporate  power  with  which  a  municipality 
has  been  clothed  must  be  distinctly  conferred  upon  that  officer, 
board,  or  department,  or  its  acts  create  no  obligation  against 
the  municipality." 

The  only  statement  in  the  petition  in  reference  to  the  nature 
of  the  plaintiff's  demand  is  contained  in  the  said  ordinance 
which  is  set  out  in  said  petition.  And  the  language  of  the  ordi- 
nance is  that  the  claim  is  for  money  erroneously  collected  by 
the  city  of  Oakland  from  said  Eooney  for  a  liquor  license  for  his 
saloon  and  restaurant  kept  by  him  at  the  end  of  Oakland  pier. 
But  the  petition  does  not  show  how  or  why  the  money  was 
erroneously  collected. 

It  appears,  however,  that  in  Oakland  v.  Oakland  Water  Front 
Co.,  118  Cal.  160,  this  court  held  that  "ship  channel/'  being 
the  western  boundary  line  of  the  city  of  Oakland,  was  the  line 
of  ordinary  low  tide.  The  end  of  the  Oakland  pier,  at  which 
point  this  plaintiff's  saloon  and  restaurant  were  kept,  was  dis- 
covered not  to  be  within  the  city  of  Oakland.  The  plaintiff 
and  others  were  supposed  to  know  where  the  boundary  lines  of 
the  city  of  Oakland  were  as  well  before  as  since  the  decision 
in  question;  the  charter  of  the  city  of  Oakland,  defining  its 
boundaries,  is  a  public  statute,  and  the  lines  were  not  altered  or 
changed  by  such  decision,  but  simply  defined  according  to  the 
act  itself.  The  payment  of  the  license  by  Eooney,  although  it 
was  stated  in  the  ordinance  to  have  been  under  protest,  was, 
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nevertheless,  voluntary  on  his  part,  and  as  such  cannot  be  re- 
covered back.  "The  illegality  of  the  demand  paid  constitutes, 
of  itself,  no  ground  for  relief.  There  must  be  in  addition  some 
compulsion  or  coercion  attending  its  assertion,  which  controls 
the  conduct  of  the  party  making  the  payment."  (Brumagim  v. 
Tillinghast,  18  Cal.  265. 1)  In  21  ax  well  v.  San  Luis  Obispo,  71 
Cal.  466,  the  plaintiff  alleged  that  the  moneys  sued  for  were 
exacted  and  collected  by  the  tax  collector  without  authority  of 
law,  and  as  a  condition  precedent  to  the  carrying  on  of  busi- 
ness, and  by  threats  and  menaces  of  legal  prosecutions,  suits,  ac- 
tions, processes,  attachments,  seizures,  confiscations,  and  seques- 
trations which  he,  the  said  tax  collector,  gave  out  and  made  for 
the  purpose  of  causing  the  payment  of  said  moneys,  and  that 
said  moneys  were  all  paid  under  and  by  reason  of  said  threats 
and  menaces,  and  would  not  have  been  paid  but  for  such  threats 
and  menaces."  Yet  this  court  in  its  decision  says:  "The  tax 
collector  had  no  real  or  apparent  power  to  execute  the  threats 
of  seizure,  confiscation,  and  sequestration.  The  law  under  which 
he  assumed  to  exact  license  taxes  authorized  him  to  direct  suits 
to  be  brought  for  the  recovery  of  such  taxes,  and  to  have  attach- 
ments issued  in  such  actions";  and  adds  that  the  plaintiff  was 
"not  liable  to  anything  beyond  civil  and  criminal  prosecutions 
in  which  the  invalidity  of  the  law  which  authorized  the  collec- 
tion of  the  taxes  would  have  been  a  perfect  defense."  Many 
cases  are  referred  to  in  support  of  this  view  of  the  court,  which 
it  is  unnecessary  here  to  quote.  It  was  held  in  that  case  that 
the  complaint  did  not  state  a  cause  of  action  for  the  recovery 
of  money,  and  the  judgment  was  reversed,  with  directions  to 
the  court  below  to  sustain  the  demurrer  to  the  complaint. 

In  Phelan  v.  San  Francisco,  120  Cal.  1,  it  is  said  that  in  order 
to  constitute  a  payment  under  duress  there  must  be  some  coer- 
cion or  compulsion  or  some  exercise  of  authority  over  the  person 
or  property  of  the  party  making  the  pa}^ment  which  controls 
his  action,  and  which  can  be  avoided  only  by  making  the  pay- 
ment. Xor  does  the  payment  of  the  taxes  under  protest  of  such 
party  take  from  the  payment  its  voluntary  character  unless  it 
is  necessary  in  order  to  protect  his  person  or  property.     To  the 
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same  effect  are  O'Brien  v.  'Colusa  County,  67  Cal.  503,  and 
Grimley  v.  Santa  Clara  County,  GS  Cal.  575. 

The  payment  of  the  license  tax  by  the  appellant  was  volun- 
tarily made  under  the  supposition,  doubtless,  that  his  place  of 
business  was  within  the  city  of  Oakland.  But  because  that  turns 
out  not  to  be  so  the  character  of  the  payment  is  not  altered; 
in  law  it  is  still  deemed  to  be  a  voluntary  payment,  and  the  city 
is  not  responsible  in  the  matter  nor  required  to  refund  the 
money  so  paid.  This  being  so,  the  ordinance  under  considera- 
tion is  without  authority  of  law  and  invalid,  and  the  respondent 
was  fully  justified  in  refusing  to  follow  its  direction. 

Judgment  affirmed. 

Garoutte,  J.,  and  Harrison,  J.,  concurred. 
Hearing  in  Bank  denied. 


[Sac.   No.   734.     Department  One.— December  21,  1900.] 

JOSEPH    SPIELBERGER,    Respondent,    v.    CALIFORNIA 
THOMPSON,  Appellant. 

Action'  Upon  Note — Redemption  of  Pledge — Retention  at  Maker's 
Request — Construction  of  Answer — Nonsuit — Estoppel. — Id  an  ac- 
tion by  tbe  assignee  of  a  note  which  had  been  pledged  by  the  as- 
signor as  security  for  money  which  he  had  paid,  but  which  was 
retained  by  the  pledgee  at  the  maker's  request,  under  an  an- 
swer denying  that  plaintiff  is  the  holder  of  the  note,  an  aver- 
ment that  the  pledgee  held  it  as  trustee  for  the  defendant  is 
equivalent  to  an  averment  that  it  was  in  the  defendant's  pos- 
session, and  the  defendant  is  estopped  from  claiming  a  non- 
suit on  the  ground  that  plaintiff  was  shown  not  to  be  the  holder 
of   it. 

Id. — Consideration — Dismissal  of  Action — Payment  of  Plaintiff's 
Attorney. — A  note  given  for  the  purpose  of  securing  the  dismissal 
of  an  action  to  which  the  maker  was  a  party  defendant,  for 
the  amount  of  the  fee  of  the  plaintiff's  attorney,  who  would 
not  consent  to  the  dismissal  until  his  fee  was  paid,  and  which 
was  thereafter  dismissed,  is  upon  a  sufficient  consideration. 

Id. — Delay  in  Dismissal. — The  fact  that  the  dismissal  of  the  action  was 
delayed  for  several  months  after  the  execution  of  the  note  does 
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not  affect  the  consideration,  where  it  does  not  appear  that 
plaintiff's  attorney  thereafter  objected  to  the  dismissal,  and 
where  it  does  appear  that  the  delay  was  largely  occasioned  by 
the  maker  of  the  note. 
In. — Intkntion  of  Parties — Question  of  Fact — Findings.— The  inten- 
tion of  the  parties  to  the  note  in  executing  and  receiving  it  is 
a  question  of  fact,  and  where  no  fraud  appears  in  its  procure- 
ment, the  findings  of  the  court  upon  conflicting  evidence  that 
it  was  given  in  consideration  of  the  dismissal  of  the  pending 
action   will  not  be  disturbed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sacra- 
mento County.     Joseph  W.  Hughes,  Judge. 

The  following  are  the  findings  of  the  court  in  reference  to 
the  settlement  and  dismissal  of  the  action  referred  to  in  the 
opinion:  "That  on  the  fourteenth  day  of  August,  1896,  there 
was  pending  in  this  court  a  certain  action,  ISTo.  6452,  in  which 
action  Louisa  A.  Oppenheim  was  plaintiff  and  Philip  Oppen- 
heim,  Emanuel  Oppenheim,  and  California  Thompson,  defend- 
ant herein,  were  defendants.  That  in  the  said  action  Emanuel 
Oppenheim  had  filed  a  cross-complaint  against  the  said  Philip 
Oppenheim  and  the  said  California  Thompson.  That  on  said 
day  there  was  pending  between  the  parties  to  said  action  negotia- 
tions for  a  settlement.  That  the  said  Emanuel  Oppenheim  had 
induced  his  mother,  Louisa  A.  Oppenheim,  to  commence  the 
action,  and  that  the  defendant  herein  and  her  brother,  Philip 
Oppenheim,  were  anxious  that  the  same  should  be  dismissed 
and  an  amicable  settlement  of  the  controversy  among  them 
had.  The  said  Emanuel  Oppenheim  agreed  to  consent  to  a  dis- 
missal of  the  action,  provided  that  the  attorney  for  plaintiff  in 
that  action  should  be  paid  his  fee,  amounting  to  the  sum  of 
fifteen  hundred  dollars,  and  the  defendant  herein  agreed  to  pay 
the  said  fee  of  said  attorney  from  her  share  in  the  settlement, 
and  thereupon  defendant  executed  and  delivered  to  the  said 
Emanuel  Oppenheim  the  note  described  in  the  amended  com- 
plaint. That  the  said  note  was  given  for  a  good  and  valuable 
consideration,  and  so  as  to  induce  the  said  Emanuel  Oppenheim 
to  have  the  said  action  dismissed.  That  in  consideration  of 
the  delivery  to  him  of  said  note,  said  Emanuel  Oppenheim 
agreed  that  he  would  pay  said  attorney  his  fee  and  obtain  a 
judgment  dismissing  the  said  action  hereinbefore  mentioned. 


Dec.  1000.]       Spielberger  v.  Thompson.  57 

That  the  said  fee  of  said  attorney  was  paid  by  the  said  Emanuel 
Oppenheim,  and  the  said  action  dismissed  and  a  judgment  of 
dismissal  made  and  entered  on  the  fourteenth  day  of  March, 
1897.  That  at  all  the  times  after  the  execution  of  the  said 
note  up  to  the  time  of  the  dismissal  of  said  suit  the  said  Eman- 
uel Oppenheim  was  desirous  of  dismissing  the  said  action,  and 
appeared  in  court  with  his  attorney  on  a  number  of  occasions 
for  the  purpose  of  procuring  the  dismissal,  but  that  the  dismissal 
was  delayed  through  the  acts  and  conduct  of  the  attorney  rep- 
resenting the  defendant  herein  in  that  action.  That  the  de- 
fendant herein  at  no  time  rescinded  the  said  contract  or  agree- 
ment to  dismiss."  Further  facts  are  stated  in  the  opinion  of 
the  court. 

McKune  &  George,  for  Appellant. 

The  plaintiff  should  have  been  nonsuited  for  not  producing 
the  note  at  the  trial.  (C rand-all  v.  Scliroeppel,  1  Hun,  557;  Van 
Alstyne  v.  Commercial  Ban];,  4  Abb.  App.  Dec.  449;  Eirby  v. 
JSisson,  2  Wend.  551;  Poole  v.  Smith,  1  Holt  N.  P.  144;  Rowley 
v.  Ball,  3  Cow.  3031;  Blade  v.  Noland,  12  Wend.  173.3)  The 
note  was  without  consideration,  there  being  no  promise  of  the 
payee,  and  no  prejudice  to  him  or  benefit  to  her  appearing  to 
constitute  a  consideration.  (Civ.  Code,  sec.  605.)  The  under- 
standing of  the  parties  could  be  proved  by  parol  to  show  a 
want  or  failure  of  consideration.  (Julliard  v.  Chaffee,  92  N.  Y. 
534,  535.) 

Devlin  &  Devlin,  and  Edward  J.  Dwyer,  for  Respondent. 

The  evidence  is  sufficient  to  show  that  Clark  held  the  note 
as  the  agent  or  trustee  of  the  defendant,  and  his  possession 
as  her  representative  excuses  the  nonproduction  of  the  note  for 
cancellation.  (Daniel  on  Negotiable  Instruments,  sees.  1483, 
1484;  2  Parsons  on  Bills  and  Xotes,.  293.)  The  defendant  can- 
not require  indemnity,  as  he  could  not  be  injured.  (2  Parsons 
on  Bills  and  Notes,  304.)  The  law  favors  the  settlement  of 
family  litigation,  and  the  settlement  and  dismissal  of  such  liti- 
gation is  a  good  consideration  for  a  bonus.  (McClure  v.  Mc- 
Clure,  100  Cal.  339.) 
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GAKOUTTE,  J. — Plaintiff,  as  assignee,  brings  this  action 
upon  a  promissory  note  against  the  maker  thereof.  Its  execu- 
tion and  delivery  are  admitted,  but  various  defenses  to  its  pay- 
ment are  made.     These  defenses  will  be  considered. 

1.  It  is  claimed  that  plaintiff  was  not  the  holder  of  the  note, 
either  when  the  action  was  brought  or  the  trial  had,  and  for 
this  reason  a  nonsuit  should  have  been  granted.  Under  the 
facts  disclosed  by  the  record,  there  is  nothing  in  the  point.  Be- 
fore the  note  was  assigned  to  plaintiff  it  was  placed  in  the  hands 
of  C.  W.  Clarke  as  collateral  security.  The  indebtedness  for 
which  the  note  was  held  as  security  was  paid  by  plaintiff's  as- 
signor, and,  under  instructions  from  the  defendant,  Clarke  re- 
fused to  return  the  note  to  him.  But,  beyond  this,  defendant 
alleges  in  her  answer  that  Clarke  held  the  note  as  her  trustee. 
If  the  note  was  in  the  possession  of  her  trustee,  it  was  in  her 
possession,  and  she  is  foreclosed  by  her  allegation  in  the  answer 
from  successfully  urging  a  nonsuit  upon  the  ground  that  plain- 
tiff was  not  the  holder  of  the  note  at  the  time  of  the  trial. 

2.  It  is  claimed  that  the  note  was  given  without  considera- 
tion. Let  us  pause  for  a  moment  and  look  at  the  facts.  The 
Oppenheims  were  engaged  in  litigation  regarding  certain  trust 
property;  some  were  plaintiffs,  others  were  defendants,  still 
others  cross-complainants.  The  payee  and  assignor  of  the  note 
was  a  son.  The  drawer  and  defendant  was  a  daughter.  All 
parties  litigant  appeared  to  be  anxious  to  bring  the  litigation  to 
an  amicable  conclusion.  Plaintiff's  attorney  in  the  litigation 
would  not  consent  to  a  dismissal  of  the  actions  until  his  fee  was 
paid;  and  his  objection  to  a  dismissal  was  a  formidable  bar  in 
the  way,  looking  toward  the  accomplishment  of  the  desired  end. 
The  evidence  at  this  point  is  somewhat  conflicting  as  between 
the  assignor  of  the  note  and  the  defendant;  but  upon  this  evi- 
dence the  court,  found  against  the  defendant's  testimony,  and 
we  are  only  concerned  in  testing  the  sufficiency  of  the  evidence 
to  support  the  aforesaid  finding.  In  substance,  the  payee  of  the 
note  testified  that  he  told  defendant  he  had  no  money  with 
which  to  pay  the  fee  of  plaintiff's  attorne}',  and  she  then  said: 
"If  I  would  dismiss  the  case  she  would  give  me  a  note  for  fifteen 
hundred  dollars  to  pay  the  fee  of  Mr.  Johnson,  and  would  pay 
the  note  when  she  got  her  money  from  the  estate.     The  noto 
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was  given  to  me  in  consideration  of  the  dismissal  of  the  cases 
pending  at  the  time.  I  immediately  took  numerous  steps  and 
tried  numerous  times  by  my  attorneys  to  dismiss  the  action." 
It  further  appeared  that  the  plaintiff's  assignor  paid  the  attorney 
his  fee,  and  some  time  thereafter  the  action  was  dismissed. 
The  dismissal  was  delayed  for  some  months  after  the  execution 
of  the  note,  but  this  delay  was  largely  occasioned  by  defendant 
herself.  It  was  essentially  a  question  *of  fact  as  to  the  inten- 
tion of  these  two  parties,  respectively,  in  the  making  and  re- 
ceiving the  note  in  controversy.  There  is  no  question  of  actual 
fraud  involved  in  its  procurement.  It  is  not  shown  but  that 
the  attorney  was  in  fact  objecting  to  the  dismissal  of  the  action 
until  his  fee  was  paid.  And  there  is  no  claim  that  he  ever  ob- 
jected to  its  dismissal  after  the  note  was  given.  From  all  these 
facts  and  circumstances  the  finding  of  a  sufficient  consideration 
for  the  giving  of  the  note  will  be  upheld. 

3.  We  find  nothing  in  the  offered  and  rejected  documentary 
evidence  which  demands  a  new  trial.  We  do  not  see  that  it  had 
any  substantial  bearing  upon  the  issues  of  fact  under  exam- 
ination. 

For  the  foregoing  reasons  the  judgment  and  order  are  af-1 
firmed. 

Van  Dyke,  J.,  and  Harrison,  J.,  concurred. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing  in 
Bank,  and  filed  the  following  opinion  on  the  19th  of  January, 
1901: 

BEATTY,  C.  J. — I  dissent  from  the  order  denying  a  rehear- 
ing, and  from  the  judgment  of  affirmance. 

The  statement  of  facts  contained  in  the  Department  opinion 
is  based  exclusively  upon  the  findings  of  the  superior  court, 
but  those  findings  are  assailed  as  being  contrary  to  the  evi- 
dence, and,  in  my  opinion,  several  of  those  which  are  most 
material  to  the  conclusion  of  the  court  are  wholly  unsupported 
by  any  evidence  contained  in  the  record. 

The  uncontroverted  facts  are  that  Philip  Oppenheim  was 
trustee  of  an  estate  of  about  seventy  thousand  dollars.     He  was 
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also  one  of  the  beneficiaries,  and  the  remaining  beneficiaries 
were  his  mother,  his  brother  Emanuel,  the  payee  of  the  note 
in  controversy  here,  and  his  sister,  the  maker  of  the  note,  and 
the  defendant  herein.  Emanuel  had  induced  his  mother  to 
commence  an  action  to  vacate  the  trust  upon  the  ground  of 
fraud.  He  and  his  brother  and  sister  were  made  defendants  in 
that  action,  but  he,  by  answer  and  cross-bill,  took  sides  with 
his  mother  in  favor  of  dissolving  the  trust.  His  sister  and  his 
brother  Philip  answered,  defending  the  action.  The  litigation 
having  reached  this  stage,  all  parties  became  anxious  to  settle 
the  controversy,  and  Emanuel  represented  to  his  sister  that 
nothing  stood  in  the  way  of  a  dismissal  of  the  action  and  cross- 
action  except  the  refusal  of  his  mother's  attorney  to  allow  a 
dismissal  until  he  should  be  paid,  or  secured  in  the  payment 
of  his  fee,  amounting  to  fifteen  hundred  dollars,  and  he  agreed 
that  if  she  would  give  him  her  note  for  that  amount  'Tie  would 
pay  said  attorney  his  fee  and  obtain  a  judgment  dismissing  the 
said  action."  Upon  this  representation,  and  in  consideration  of 
this  promise,  the  note  in  controversy  here  was  executed  and 
delivered. 

It  appears  very  clearly  from  all  the  evidence  in  the  case  that 
the  representation  was  false  and  that  the  promise  was  never  per- 
formed in  its  true  and  proper  sense. 

As  to  the  representation,  if  there  had  been  nothing  in  the 
way  of  a  dismissal  of  the  action  except  the  objection  of  the 
plaintiff's  attorney,  that,  so  far  from  being  a  formidable  ob- 
stacle, was  no  obstacle  at  all,  for  nothing  could  have  been  easier 
than  to  substitute  another  attorney  (as  was  afterward  done), 
who  would  make  the  motion  to  dismiss.  But  it  will  appear 
that  the  obstacles  to  dismissal  were  of  another  character,  and 
the  fault  lay  at  another  door.  It  is  shown  clearly  by  all  the 
testimony,  including  the  explicit  admission  of  Emanuel  him- 
self, that  he  never  took  the  note  to  his  mother's  attorney  and 
never  informed  him  that  he  had  it.  On  the  contrary,  he  kept 
it  among  his  private  papers  for  about  a  month  and  then  pledged 
it  as  collateral  for  money  borrowed  of  Charles  Heisen,  which 
money  he  used  in  his  private  business.  The  first  thing  this 
defendant  heard  of  the  note  after  delivering  it  was  when  it  was 
presented  with  a  demand  of  payment  by  Heisen's  agent.     She 
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did  not  pay  it,  and  afterward  Emanuel  redeemed  it  and  pledged 
it  again  to  C.  W.  Clarke  to  secure  other  advances.  This  is  what 
he  did  with  the  note  which  he  had  promised  to  use  for  the 
payment  of  his  mother's  attorney. 

Nevertheless,  he  claims  that  he,  by  his  attorneys,  promptly 
moved  to  dismiss  the  action.  He  asserts  that  he  and  they  made 
numerous  attempts  to  procure  the  dismissal.  He  does  not  tes- 
tify— and  there  is  no  evidence  of  any  sort — that  his  mother's 
attorney  moved  to  dismiss  the  action,  or  that  he  or  she  ever 
consented  to  a  dismissal.  And  the  finding  of  the  court  goes 
no  further  than  the  evidence  on  this  point.  It  does  not  appear 
in  the  case  anywhere,  or  in  any  way,  that  the  plaintiff  in  that 
action  ever  consented  to  a  dismissal,  unless  her  consent  is  in- 
ferred from  the  finding  that  "the  dismissal  was  delayed  through 
the  acts  and  conduct  of  the  attorney  representing  the  defendant 
herein  in  that  action.'*  But  clearly  this  finding  does  not  neces- 
sarily imply  the  consent  of  the  plaintiff  at  the  time  of  Emanuel's 
numerous  attempts,  which  he  claims  to  have  made  shortly  after 
receiving  the  note.  The  final  settlement  and  dismissal  of  the 
action  was  not  reached  for  five  months  after  the  delivery  of  the 
note,  and  not  until  after  a  trial  of  the  action  and  a  decision  in 
favor  of  the  defendants  on  the  merits,  and  then  it  was  based 
upon  further  negotiations,  and  apparently  upon  new  considera- 
tions independent  of  the  payment  of  fifteen  hundred  dollars 
to  the  plaintiff's  attorney.  Some  delay  in  this  final  settlement 
may  have  been  due  to  the  acts  of  defendant's  attorney — as, 
for  instance,  his  successful  defense  of  the  action;  and  at  the 
same  time  it  may  be  true  that  plaintiff  did  not  consent  in  the 
beginning  to  a  dismissal. 

But  if  this  fatal  objection  to  the  finding  is  waived  and  it 
should  be  held  that,  taking  the  findings  altogether,  they  may 
be  construed  to  mean  that  promptly  after  receiving  the  note 
Emanuel  did  not  only  move  to  dismiss  his  cross-action,  but  also 
procured  his  mother's  consent  and  that  of  her  attorney  to  dis- 
miss her  action,  the  only  result  is  to  put  Emanuel  in  other  diffi- 
culties. He  confesses  that  he  did  not  pa}r  his  mother's  attorney 
— did  not  inform  him  that  he  had  the  note  to  secure  him — but 
used  the  note  to  raise  money  for  his  private  business.  If,  un- 
der these  circumstances,  the  attorney,  nevertheless,  consented 


62  Spielbergkr  v.  Thompson.  [131  Cal. 

to  a  dismissal  of  her  action,  it  proves  that  the  representation 
made  by  this  defendant  that  he  would  not  consent  to  a  dismissal 
without  payment  or  security  for  his  fee  was  false,  and  the  whole 
transaction  a  fraud. 

But  aside  from  this  it  was  no  performance  of  his  contract 
for  Emanuel  to  make  motions  and  efforts  to  procure  a  dismissal 
of  the  actions.  His  contract  was  to  procure  a  judgment  of  dis- 
missal, and  that  without  unreasonable  delay.  The  findings  of 
the  court  with  respect  to  this  matter  are  that  Emanuel  did  pay 
the  fee  of  his  mother's  attorney,  that  the  action  was  finally  dis- 
missed, and  that  the  delay  in  dismissing  it  was  caused  by  the 
acts  of  the  attorney  representing  the  defendant.  All  these 
statements  are  literally  true,  but  they  are  true  with  such  quali- 
fications as  to  render  them  wholly  immaterial.  The  action  was 
finally  dismissed,  but  not  for  five  months  after  the  delivery  of 
this  note,  which,  during  all  that  time,  Emanuel  had  been  using 
to  raise  money  for  his  own  purposes,  and  in  the  meantime  the 
case  had  been  tried  and  a  decision  rendered  by  the  superior 
court  that  the  trust  was  valid,  advantageous,  and  free  from 
fraud.  Can  it  be  claimed  that  a  dismissal  of  the  action  under 
these  circumstances  was  a  compliance  with  Emanuel's  agree- 
ment to  procure  a  judgment  of  dismissal?  When  this  defend- 
ant gave  her  note  to  secure  a  dismissal  of  that  action  the  ad- 
vantages that  would  have  accrued  to  her  by  an  immediate  dis- 
missal were  that  she  would  have  been  saved  the  trouble  and 
expense  of  a  trial  and  would  have  secured  herself  from  what- 
ever risk  of  being  defeated  in  the  litigation  she  may  have  had 
reason  to  apprehend.  It  may  also  be  reasonably  supposed  that 
it  was  a  motive  of  controlling  weight  with  her  to  avoid  the  pain 
and  scandal  of  a  public  trial  of  charges  of  fraud  preferred  by 
her  mother  against  her  brother.  By  his  failure  to  dismiss  the 
action  before  it  had  been  tried,  and  he  had  been  defeated  on 
the  merits,  Emanuel  deprived  his  sister  of  every  possible  ad- 
vantage she  could  have  expected  when  she  gave  her  note. 

But  it  is  said  in  the  opinion  of  this  court  that  the  delay  in 
the  dismissal  was  largely  occasioned  by  the  defendant  herself. 
The  only  support  for  this  statement  is  in  the  finding  of  the 
superior  court,  above  quoted,  which,  it  will  be  observed,  does 
not  say  that  the  delay  was  caused  by  any  fault  of  the  defend- 
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ant,  but  by  the  acts  and  conduct  of  the  attorney  representing 
the  defendant  in  that  action.  This,  as  above  remarked,  is  true 
in  a  literal  sense,  but  with  a  serious  qualification.  The  same 
attorney  represented  this  defendant  and  her  brother  Philip  in 
the  defense  of  that  action,  and  it  does  appear  by  the  testimony 
of  Philip  in  this  case  that  his  attorney  (who  happened  also  to 
be  his  sister's  attorney  in  defending  that  action)  did  in  his 
behalf  and  upon  grounds  peculiarly  affecting  his  interest,  oppose 
the  motion  of  Emanuel  to  dismiss.  There  is  not  the  slightest 
atom  of  evidence  that  he  opposed  the  dismissal  on  behalf  of  the 
defendant,  or  at  her  instance,  or  for  any  benefit  to  her,  and  if  he 
deemed  that  the  interest  of  Philip,  who  was  absent  from  the 
state,  was  opposed  to  a  dismissal,  it  is  not  easy  to  see  how  the 
defendant  could  have  prevented  his  opposition,  or  why  she 
should  be  held  responsible  for  it.  Besides,  the  agreement  of 
Emanuel  to  procure  a  judgment  of  dismissal  bound  him  to 
obtain  the  consent  of  Philip,  so  far  as  his  consent  was  essen- 
tial, and  to  comply  with  whatever  conditions  Philip  attached 
to  his  consent.  There  is  no  hint  or  suggestion  in  the  findings 
or  evidence  that  the  defendant  conspired  with  Philip  to  exact 
unreasonable  conditions  as  the  price  of  his  consent,  and  to  hold 
her  responsible  for  his  action  is  unjust  and  unwarranted. 

Finally,  with  respect  to  the  settlement  of  the  case  and  the 
payment  of  plaintiff's  attorney.  The  case  was  settled  when 
there  was  nothing  left  to  settle  except  the  costs  of  a  litigation 
which  had  been  instigated  (unjustly  as  it  appears)  by  Emanuel, 
and  which  he  should  have  paid.  He  did  pay  his  mother's  at- 
torney, but  the  amount  was  only  eight  hundred  dollars,  instead 
of  the  fifteen  hundred  dollars  he  represented  to  be  necessary, 
so  that  by  his  recovery  in  this  action  (he  is  represented  here 
by  his  assignee)  he  makes  a  handsome  bonus  out  of  his  sister 
and  practically  escapes  the  consequences  of  his  fault  by  throwing 
the  entire  expense  upon  her.  I  think  a  more  equitable  result 
might  have  been  attained  without  doing  violence  to  any  rule  of 
law. 
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[S.  F.  No.    1520.     Department  Two— December  21,  1900.] 

AMANDA  M.  WILLIAMS,  Respondent,  v.  JOSEPH  H.  TAM, 

Appellant. 

Husband  and  Wife — Separate  Property — Half  Interest  in  Horses — 
Funds  Borrowed  from  Husband's  Donee — Earnings  of  Horse. — A 
half  interest  in  a  horse  purchased  by  the  wife  with  funds  given 
by  the  husband  to  her  daughter,  and  borrowed  by  her  from  the 
daughter,  and  in  another  horse  purchased  with  the  earnings  of 
the  first,  constitutes  the  separate  property  of  the  wife. 

Id. — Tenancy  in  Common — Power  of  Disposition  by  Husband. — Where 
the  husband  and  wife  were  not  in  the  business  of  buying  and 
selling  horses  for  profit,  but  their  business  with  the  horses 
consisted  in  training  and  running  them  upon  the  racetrack, 
and  each  owned  one  half  interest  therein,  they  are  not  copart- 
ners, but  tenants  in  common  of  the  horses,  and  the  husband 
has  no  power  to  dispose  of  the  wife's  interest  therein  with- 
out her  authority. 

Id. — Authority  of  Husband  not  Implied. — The  authority  of  the  hus- 
band to  dispose  of  the  wife's  interest  cannot  be  implied  from 
the  use  made  of  the  horses,  nor  from  the  relationship  of  the  par- 
ties, in  the  absence  of  evidence  of  authority  given  by  her,  or 
of  an  agency,  real  or  ostensible,  conferred  by  her  upon  the  hus- 
band for  the  sale  of  her  interest. 

Id. — Bill  of  Sale  by  Husband — Possession  of  Horses — Estoppel  of 
Wife. — Where  the  husband  made  a  bill  of  sale  to  the  purchaser, 
which  did  not  purport  to  be  executed  by  or  on  behalf  of  the 
wifej  the  purchaser  cannot  contend  that  the  wife  is  estopped 
from  claiming  her  interest  by  the  mere  fact  that  the  horses 
were  in  the  possession  and  apparent  control  of  the  husband. 

Id. — Protection  of  Purchaser — Notice  of  Wife's  Interest. — The  pur- 
chaser cannot  claim  protection  as  a  bona  fide  purchaser  for 
value  from  the  husband  as  the  reputed  owner  of  the  horses, 
where  it  appears  that  prior  to  the  sale  and  conveyance  of  the 
horses  the  purchaser  was  notified  of  the  interest  owned  by  the 
wife. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  denying 
a  new  trial.     James  M.  SeawelL  Judge. 


The  facts  are  stated  in  the  opinion. 
Thomas  A.  McGowan,  for  Appellant. 
George  D.  Collins,  for  Respondent. 
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HAYNES,  C— The  complaint  alleges  that  the  plaintiff  and 
defendant  are  owners  in  common  of  two  horses,  named  respect- 
ively "Midas"  and  "Sport  McAllister";  that  said  horses  are  in 
the  possession  of  defendant;  that  she  is  excluded  from  the  use 
and  possession  of  the  horses;  and  praying  for  a  decree  of  parti- 
tion, that  a  sale  of  the  horses  be  ordered,  and  for  an  accounting. 

The  defendant  denies  that  the  plaintiff  has  any  interest  in 
the  horses,  and  claims  to  be  the  sole  owner  of  them  by  virtue 
of  a  sale  to  him  by  the  husband  of  the  plaintiff,  one  Dow  Wil- 
liams. 

The  decree  granted  the  prayer  for  a  sale  and  partition,  but 
denied  the  accounting;  and  defendant  appeals  from  the  judg- 
ment and  also  from  an  order  denying  a  new  trial. 

Appellant  specifies  many  particulars  in  which  he  insists  the 
evidence  does  not  justify  the  findings.  The  evidence,  however, 
is  sharply  conflicting  in  most  material  particulars. 

The  facts  may  be  briefly  stated  as  follows:  Dow  Williams,  the 
husband  of  the  plaintiff,  and  one  Manuel  Morris  jointly  pur- 
chased the  horse  "Midas/'  In  the  early  part  of  1895  Morris 
sold  his  interest  in  the  horse  "Midas"  to  the  plaintiff,  and  exe- 
cuted a  bill  of  sale  to  her.  Appellant  contends  that  the  pur- 
chase was  made  with  community  funds,  and  that  the  horse  be- 
came community  property,  and  that  "Midas"  and  "Sport  Mc- 
Allister," subsequently  acquired,  were  sold  and  transferred  to 
him  by  the  husband,  Dow  Williams.  Plaintiff  insists  that  the 
purchase  was  made  with  her  separate  money.  The  price  was 
five  hundred  dollars.  Plaintiff's  daughter,  Miss  Riley,  owed 
Mr.  Williams  four  hundred  and  fifty  dollars,  but  he  refused  to 
accept  it  from  her.  Plaintiff  insisted  that  he  should  accept 
it,  and  he  told  her  to  take  the  money  and  use  it  herself.  Plain- 
tiff then  secured  a  loan  of  seven  hundred  and  fifty  dollars  upon 
her  daughter's  property,  and  out  of  that  money  paid  Morris 
for  his  interest  in  the  horse  "Midas."  The  other  horse  was 
afterward  purchased  with  the  earnings  of  "Midas."  The  court 
found  these  facts  upon  sufficient  testimony,  and  concluded  that 
said  interest  in  said  horses  constituted  her  separate  property. 

The  interest  acquired  by  the  plaintiff  from  Morris  was  in  the 
early  part  of  1895.  These  horses  were  trained  and  run  on  the 
racetrack  until  in  March,  1896,  when  Dow  Williams  was  ex- 
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eluded  from  the  privileges  of  the  Bay  District  track.  Not  being 
able  to  find  a  purchaser  readily,  and  being  told  that  the  horses 
would  also  be  ruled  off,  he  testified  that  he  went  to  the  defend- 
ant, Tam,  for  legal  advice;  that  it  resulted  in  the  execution  of 
a  bill  of  sale  of  the  horses  to  defendant,  dated  April  9,  1896, 
the  consideration  recited  being  ten  dollars,  and  that  he  then 
informed  "Judge  Tam  Sirs. Williams  had  a  half  interest  in  those 

horses.'' 

On  April  9,  1897,  Dow  Williams  gave  Tam  his  personal  re- 
ceipt for  two  hundred  dollars  "in  full  of  all  demands  on  ac- 
count of  the  sale  of  the  horses  'Midas/  'Sport  McAllister,'  and 
'Venus'  ";  and  the  court  found  that  on  that  date,  and  at  no 
other  time,  Dow  Williams  sold  and  conveyed  his  interest  in 
said  horses  to  the  defendant,  "and  that  prior  to  such  sale  and 
conveyance  defendant  had  notice  of  the  said  ownership  of  plain- 
tiff in  said  horses." 

1.  Appellant  contends  "that  there  is  no  evidence  to  sustain 
the  finding  that  the  half  interest  in  the  horses  became  the  sep- 
arate property  of  the  plaintiff  by  reason  of  their  being  pur- 
chased with  this  alleged  gift.'' 

Sections  1116  and  1147  of  the  Civil  Code,  and  several  cases, 
are  cited  to  support  said  proposition.     There  is  here  no  question 
as  to  what  is  essential  to  constitute  a  valid  gift.     As  stated  in 
Zeller  v.  Jordan,  105  Cal.  118,  cited  by  appellant:  "A  gift  inter 
vivos,  to  be  valid,  must  take  effect  at  once,  and  there  must  re- 
main nothing  to  be  done  essential  to  its  delivery.     If  it  is  to 
take  effect  in  the  future  it  is  no  gift,  only  a  promise  to  give." 
But  the  gift  was  not  to  take  effect  in  the  future,  as  in  the  case 
above  cited,  where  it  was  "to  take  effect  at  the  death  of  the 
donor."     Here  there  was  no  revocation  of  the  gift,  and  it  was 
in  fact  received  by  the  donee  and  appropriated  to  her  own  use. 
2.  It  is  next  contended  by  appellant  that  if  said  money  was 
the  separate  property  of  the  wife,  she  and  her  husband  were 
copartners,  and  that  his  transfer  to  defendant  was  valid  and 
transferred  her  interest. 

Plaintiff  and  her  husband  were  not  engaged  in  the  business 
of  buying  and  selling  horses  for  profit.  Their  business  was 
training  and  running  horses  upon  the  racetrack.  As  to  the 
horses,  which  were  kept  and  used  for  a  special  purpose,  they 
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were  tenants  in  common.  "A  husband  and  wife  may  hold  prop- 
erty as  joint  tenants,  tenants  in  common,  or  as  community  prop- 
erty." (Civ.  Code,  sec.  1G1.)  There  can  be  no  implication  aris- 
ing from  the  use  made  of  the  horses,  nor  from  the  relationship 
of  the  parties,  that  Williams  had  any  authority  to  sell  his  wife's 
interest  in  the  horses,  and  no  authority  is  shown  to  have  been 
given  him  by  the  plaintiff  for  such  purpose;  nor  was  there  any 
evidence  of  an  agency,  whether  real  or  ostensible,  for  the  sale 
of  the  plaintiff's  interest  in  the  horses.  The  evidence  is  that 
defendant  was  informed  by  Dow  Williams  that  his  wife  owned 
a  half  interest  in  the  horses,  and  that  should  have  put  him 
upon  inquiry  as  to  Dow  Williams'  authority  to  represent  his 
wife  in  a  transfer  of  the  property.  Besides,  the  bill  of  sale  did 
not  purport  to  be  executed  by  the  plaintiff,  nor  on  her  behalf. 
He  cannot,  therefore,  successfully  contend  that  the  plaintiff  is 
estopped  by  the  fact  that  the  horses  were  in  the  possession  and 
apparent  control  of  Dow  Williams. 

3.  The  motion  for  nonsuit  was  properly  denied.  In  his  brief 
appellant  rests  this  point  upon  his  argument  of  the  points  above 
noticed,  and,  therefore,  it  need  not  be  further  discussed. 

4.  It  is  contended  that  the  court  failed  to  find  upon  the 
special  defense  that  the  husband  was  the  reputed  owner  of  the 
horses,  and  that  defendant  purchased  them  in  good  faith.  The 
court  expressly  found:  "That  prior  to  such  sale  and  conveyance 
defendant  had  notice  of  the  said  ownership  of  plaintiff  in  said 
horses." 

The  judgment  and  order  appealed  from  should  be  affirmed. 

Cooper,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  appealed  from  are  affirmed. 

McFarland,  J.,  Henshaw,  J.,  Temple,  J. 
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[S.  F.  No.  1613.     Department  Two— December  21,  1900.] 

SUSIE  T.  ENOS  et  al.,  Respondents,  v.  RACHEL    JANE 
SNYDER  et  al.,  Appellants. 

Burial  of  Deceased  Person — Body  not  Disposable  by  Will. — A  man 
cannot  by  will  dispose  of  his  dead  body,  nor  direct  its  burial 
by  others  than  those  entitled  by  law  to  receive  it. 

Id. — Personal  Representative  not  Entitled. — The  executor  or  ad- 
ministrator, though  required  by  law  to  pay  the  funeral  ex- 
penses, is  not  entitled  as  such  to  the  custody  of  the  body,  and 
has  no  right  of  burial  against  the  objection  of  the  persons  en- 
titled by  law. 

Id. — Persons  Entitled  to  Bury. — Under  the  weight  of  authority,  in 
the  absence  of  statute,  and  under  section  294  of  the  Penal  Code 
of  this  state,  the  surviving  spouse  and,  in  other  cases,  the  next 
of  tin,  are  entitled  to  the  custody  of  the  body  of  a  deceased 
person  for  the  purpose  of  burial. 

Id. — Provisions  of  Penal  Code — Civil  Action. — The  provisions  of  sec- 
tion 294  of  the  Penal  Code,  in  so  far  as  defining  the  persons 
entitled  to  the  custody  of  a  dead  body,  and  charging  them  with 
the  duty  of  burial,  if  possessed  of  sufficient  means,  are  regu- 
lative of  rights  which  may  be  considered  and  protected  in  a 
civil  action. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sonoma 
County.     Albert  G.  Burnett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Lippitt  &  Lippitt,  and  Myrick  &  Deering,  for  Appellants. 

Haven  &  Haven,  for  Respondents. 

McFARLAlSTD,  J. — John  S.  Enos  died  in  Sonoma  county 
on  March  30,  1898.  The  plaintiff  Susie  T.  Enos  is  his  sur- 
viving wife,  and  the  plaintiff  Gertrude  Willis  is  his  daughter. 
For  several  years  next  before  his  death  the  deceased  had  not 
lived  with  his  wife,  but  during  that  time  lived  at  the  residence 
of  the  defendant  Rachael  Jane  Snyder,  where  he  died.  He  left 
a  will  which  contained  a  direction  that  the  manner,  time,  and 
place  of  his  burial  should  be  "according  to  the  wishes  and  direc- 
tions of  Mrs.  R.  J.  Snyder,"  the  said  defendant.  After  his 
death  the  plaintiffs  herein  made  demand  of  defendant  Snyder 
for  possession  of  his  body  for  the  purpose  of  burying  the  same, 
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and  the  demand  was  refused.  Thereupon  this  action  was  com- 
menced against  Mrs.  Snyder  for  a  judgment  declaring  that 
plaintiffs  are  entitled  to  the  possession  of  the  dead  body  of  the 
deceased  for  the  purpose  of  burial,  enjoining  defendant  from 
proceeding  with  the  burial  of  said  bodv  and  directing  her  to 
give  to  plaintiffs  the  possession  thereof. 

Defendant  Snyder  answered,  setting  up  the  clause  in  the  will 
above  referred  to,  and  also  verbal  statements  to  the  same  effect 
made  by  the  deceased  before  his  death.  Afterward  E.  S.  Lip- 
pitt,  the  executor  named  in  the  will,  was,  on  his  own  applica- 
tion, made  a  party  defendant,  and  he  filed  an  answer  averring 
substantially  the  things  set  up  in  the  answer  of  defendant 
Snyder.  Demurrers  to  both  answers  were  sustained,  and  judg- 
ment was  entered  for  plaintiffs  substantially  as  prayed  for  in 
the  complaint.  From  this  judgment  defendants  appeal.  It  is 
admitted  that  the  record  presents  the  sole  question  involved 
in  the  case,  namely,  Under  the  law  of  this  state,  did  the  re- 
spondents, as  next  of  kin,  have  the  right  to  the  possession  of 
the  body  of  the  deceased  for  the  purpose  of  burying  it,  as  against 
the  appellants  who  claim  that  right  under  the  will? 

The  general  English  and  American  authorities  on  the  sub- 
ject are  not  very  satisfactory — at  least,  as  to  a  contest  like  the 
one  here  involved  between  the  next  of  kin  and  persons  claim- 
ing under  a  will.  It  is  quite  well  established,  however,  by  those 
authorities  that,  in  the  absence  of  statutory  provisions,  there  is 
no  property  in  a  dead  body,  that  it  is  not  part  of  the  estate 
of  the  deceased  person,  and  that  a  man  cannot  by  will  dispose 
of  that  which  after  his  death  will  be  his  corpse.  There  are 
some  expressions  in  some  of  the  authorities  cited  by  appellants 
to  the  effect  that  the  right  of  burial  is  in  the  next  of  kin,  "in 
the  absence  of  any  testamentary  disposition";  but  they  were  not 
cases  in  which  the  right  of  testamentary  disposition  was  in- 
volved. The  case  which  is  most  directly  in  point  here  is  Wil- 
liams v.  Williams,  L.  H.  20  Ch.  Div.  659.  It  is  a  recent  case 
(1SS2)  and  expresses  the  law  of  England  on  the  subject.  In 
that  case  the  deceased  had  by  his  will  directed  that  after  his 
death  "his  body  should  be  given  to  his  friend  Eliza  Williams,  to 
be  dealt  with  by  her  in  such  manner  as  he  had  directed  to  be 
done  in  a  private  letter  to  her."    The  body,  however,  was  buried 
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in  a  certain  cemetery  "by  the  direction  of  his  widow  and  one 
of  his  sons";  but  afterward  Eliza  Williams  succeeded  in  remov- 
ing it  from  the  cemetery,  and,  having  disposed  of  it  in  accord- 
ance with  the  direction  of  the  will,  she  brought  the  action 
against  the  executors  to  recover  the  amount  of  the  expenses 
which  she  had  incurred  in  so  doing.  Ka}r,  J.,  in  his  opinion, 
after  referring  to  certain  cases,  says:  "It  follows  that  a  man 
cannot  by  will  dispose  of  his  dead  body.  If  there  be  no  prop- 
erty in  a  dead  body,  it  is  impossible  that  by  will  or  any  other  in- 
strument the  body  can  be  disposed  of.  I  asked  for  any  author- 
ity in  conflict  with  these  cases,  but  none  was  produced.  I  have 
referred  to  the  books  of  the  greatest  authority  on  the  question, 
and  I  believe  there  is  no  authority  in  the  least  degree  in  con- 
flict with  these  cases.  It  follows  that  the  direction  in  this 
codicil  to  the  executors  to  deliver  over  the  body  to  Miss  "Williams, 
who  is  not  one  of  the  executors,  is  a  direction  which,  in  point 
of  law,  could  not  be  enforced,  and  was  void."  The  current  of 
American  authorities,  although  there  is  some  conflict,  is  to 
the  same  effect.  (Griffith  v.  Charlotte  etc.  R.  R.  Co.,  23  S.  C. 
25, x  and  cases  there  cited;  In  re  Wong  Yung  Quy,  6  Saw.  449; 
Guthrie  v.  Weaver,  1  Mo.  App.  136.)  In  O'Donnell  v.  Slack, 
123  Cal.  285,  the  point  was  not  involved. 

But  as  some  one  must,  of  necessity,  bury  the  dead,  and  must 
have  the  temporary  possession  of  the  dead  body  for  that  pur- 
pose, in  the  few  cases  where  there  has  been  any  question  on 
the  subject  equity  has  been  invoked,  and  courts  of  equity  have 
assumed  jurisdiction  and  have  given  the  necessary  remedies; 
and  it  has  been  generally  declared  that  the  right  of  burial  of  a 
deceased  wife  or  husband  belongs  to  the  surviving  spouse,  and 
in  other  cases  to  the  next  of  kin  being  present  and  having  the 
ability  to  perform  the  service.  (Durell  v.  Hay  ward,  9  Gray, 
249;  Fox  v.  Gordon,  16  Phila.  185;  Larson  v.  Chase,  47  Minn. 
3072;  Foley  v.  Phelps,  1  N.  Y.  App.  Div.  537;  Wynloop  v. 
Wynkoop,  42  Pa.  St.  2933;  Matter  of  Widening  Beelcman  St., 
4  Bradf.  503.) 

The  appellant  Lippitt  in  his  answer  bases  his  alleged  right 
on  the  directions  given  by  the  deceased  in  his  will  and  verbally, 
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and  not  upon  his  authority  as  executor  independent  of  such 
directions,  and  the  arguments  of  counsel  for  appellants  rest 
mainly  on  that  basis;  hut  there  is  in  their  briefs  some  shadow 
of  contention  that  an  executor  or  administrator  has,  by  mere 
virtue  of  his  ottice,  the  right  to  bury  the  body  and  to  the  pos- 
session of  it  for  that  purpose.  There  are  expressions  to  that 
effect  in  the  English  books  and  particularly  in  the  older  ones, 
and  they  may  also  be  found  in  some  American  authorities;  hut 
the  current  of  American  authorities  is  the  other  way.  Those 
expressions  are  found  generally  in  cases  where  there  was  no  con- 
test between  executors  and  next  of  kin — as  in  Williams  v.  Will- 
iams, supra,  where  the  body  had  been  buried  by  the  executors 
by  the  direction  of  the  next  of  kin.  Of  course,  it  is  generally 
provided  by  statute — as  in  this  state  by  section  1643  of  the  Code 
of  Civil  Procedure — that  executors  or  administrators  must  pay 
"funeral  expenses";  but  it  has  certainly  been  the  custom  in  this 
country  for  the  next  of  kin,  and  not  the  executor  or  admin- 
istrator, to  have  the  custody  of  the  dead  body  before  the  funeral, 
and  to  bury  it.  Indeed,  under  our  probate  system,  it  caDnot 
be  determined  who  the  executor  or  administrator  is  until  after 
the  appropriate  time  for  the  funeral  has  elapsed,  and  the  burial 
of  the  dead  body  is  not  to  be  found  in  the  statutory  enumeration 
of  the  rights  and  duties  of  executors  and  administrators.  In 
American  and  English  Encyclopedia  of  Law,  volume  8,  page 
837,  it  is  said  in  the  text  as  follows:  "In  England  it  has  been 
held  that  an  executor  has  the  right  to  the  custody  and  posses- 
sion of  the  body  of  his  decedent  until  it  is  properly  buried; 
but  this  doctrine  has  no  support  in  the  United  States";  and  Ihe 
cases  cited  support  the  text.  In  Iienihan  v.  Wright,  125  Ind. 
53G,4  the  court,  after  an  elaborate  discussion  of  the  subject  and 
review  of  the  authorities,  say:  "Our  conclusion  is  that  the  cus- 
tody of  the  corpse  and  the  right  of  burial  do  not  belong  to  the 
executor  or  administrator,  but  to  the  next  of  kin,  and  that  the 
courts  of  this  state  possess  the  power  to  protect  such  next  of 
kin  in  the  exercise  of  such  rights." 

"We  have  considered  the  subject  as  presented  in  the  general 
authorities  because  appellants  contend  that  there  are  no  statu- 
tory provisions  here  which  are  determinative  of  the  question 
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involved,  but  we  think  that  our  statutory  law  does  definitely 
settle  the  question  against  appellant's  contention.  Section  292 
of  the  Penal  Code  provides  that:  "The  duty  of  burying  the  body 
of  the  deceased  person  devolves  upon  the  person  hereinafter 
mentioned";  then  follow  four  subdivisions  of  the  section.  Sub- 
division 1  provides  that  in  the  case  of  the  death  of  a  married 
woman  the  duty  of  burial  devolves  on  the  husband;  and  sub- 
division 2  is  as  follows:  "If  the  deceased  was  not  a  married 
woman,  but  left  any  kindred,  the  duty  of  burial  devolves  upon 
the  person  or  persons  in  the  same  degree  nearest  of  kin  to  the 
deceased,  being  of  adult  age  and  within  this  state,  and  pos- 
sessed of  sufficient  means  to  defray  the  necessary  expenses";  and 
section  294  provides  that:  "The  person  charged  by  law  with  the 
duty  of  burying  the  body  of  a  deceased  person  is  entitled  to  the 
custody  of  such  body  for  the  purposes  of  burying  it."  It  is 
also  provided  in  another  section  that  if  the  person  upon  whom 
the  duty  of  burial  is  imposed  neglects  to  perform  it  in  a  reason- 
able time  he  is  guilty  of  a  misdemeanor,  and  is  also  liable  in  a 
civil  action  to  the  person  who  does  perform  it  in  treble  the  ex- 
pense incurred.  These  provisions  are  very  clear  and  explicit; 
but  appellants  contend  that  they  should  not  be  considered  in  a 
civil  action  because  they  are  in  the  Penal  Code.  This  position 
is  not  tenable.  We  have  here  a  code  system  which  is  for  con- 
venience and  partial  classification  divided  into  four  codes,  to 
each  of  which  a  name  is  given;  but  they  are  inseparably  inter- 
woven with  each  other,  and  no  one  of  them  is  complete  in  itself, 
or  absolutely  confined  to  a  particular  subject.  Therefore,  clear 
enactments  of  substantive  law  establishing  rights — like  section 
294 — are  not  to  be  held  inoperative  because  found  in  any  par- 
ticular code.  If  a  provision  in  one  code  were  in  conflict  with 
a  provision  on  the  same  subject  in  another  code,  perhaps  a  con- 
sideration of  the  general  purpose  of  each  of  the  codes  might 
afford  some  aid  in  solving  the  difficulty;  but  there  is  no  such 
difficulty  here,  for  there  is  no  provision  in  any  of  the  other  codes 
touching  the  question  here  involved.  The  fact  that  a  penalty 
for  not  burying  a  dead  body  is  also  imposed  upon  the  one  whose 
duty  it  is  to  bury  it  does  not  affect  the  right  of  custody  which 
the  law  gives.  If  the  duty  and  the  right  had  been  declared  in 
some  other  code,  and  the  Penal  Code  had  merely  provided  the 
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penalty,  there  would  be,  we  suppose,  no  objection  to  the  appro- 
priateness of  the  legislation;  but  there  is  no  reason  in  law  why 
any  part  of  this  legislation  is  invalid  because  found  in  the  Penal 
Code  instead  of  one  of  the  others.  It  would  hardly  be  con- 
tended that  the  provision  about  liability  in  a  "civil  action"  is 
inoperative  because  found  in  the  Penal  Code.  The  subject  is 
one  peculiarly  appropriate  for  legislative  direction;  and  it  may 
be  assumed  that  the  legislature  has  looked  upon  the  provisions 
of  the  code  above  cited  as  sufficiently  expressive  of  the  legislative 
intent. 

The  judgment  is  affirmed. 

Temple,  J.,  and  Henshaw,  J.,  concurred. 

Hearing  in  Bank  denied. 


[S.  F.  No.  1719.     In  Bank.— December  21,  1900.] 

MARGARET  MULCAHEY  et  al.,  Appellants,  v.  HEZEKIAH 
DOW  et  al.,  Respondents. 

Estates  of  Deceased  Persons — Distribution — Proceeding  in  Rem — 
Conclusiveness  op  Decree. — A  proceeding  for  the  distribution  of 
the  estate  of  a  deceased  person  is  a  proceeding  in  rem;  and 
the  decree  of  distribution  binds  all  who  have  constructive  no- 
tice thereof,  and,  if  not  appealed  from,  is  conclusive  as  to  the 
whole  world  upon  all  questions  of  heirship. 

Id. — Fraud — Involuntary  Trust — Showing  Required. — Conceding  that 
section  2224  of  the  Civil  Code,  making  one  who  obtains  a  thing 
by  fraud  an  involuntary  trustee  for  the  benefit  of  the  person 
who  would  otherwise  have  had  it,  is  broad  enough  to  cover 
property  acquired  by  a  decree  of  distribution,  it  can  only  rip- 
ply where  the  fraud  is  shown  to  be  extrinsic  and  collateral  to 
the  merits  of  the  proceeding  for  the  distribution,  and  is  so 
clearly  and  satisfactorily  shown  as  to  justify  a  court  of  equity 
in  setting  aside  the  decree  for  fraud  in  its  procurement. 

Id. — Action  by  Heirs  to  Enforce  Trust — Nonsuit. — In  an  action  by 
heirs  omitted  from  a  decree  of  distribution  to  enforce  an  in- 
voluntary trust  against  the  distributee,  on  the  ground  of  fraud, 
if  there  is  no  showing  of  extrinsic  or  collateral  fraud,  and  no 
satisfactory  showing  of  the  existence  of  any  fraud,  a  nonsuit 
is  properly   granted. 
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Id. — Failure  of  Widow  to  Inform  Nonresident  Relatives. — The  fail- 
ure of  the  widow  of  the  decedent,  to  whom  the  estate  was  dis- 
tributed, to  inform  the  relatives  of  her  husband  living  in  other 
states  of  the  death  of  her  husband  is  immaterial  upon  a  charge 
of  fraud.  No  legal  duty  devolved  upon  her  to  furnish  them 
with  that  information. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  and  from  an  order  denying  a  new 
trial.     James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Myrick  &  Deering,  and  L.  A.  Gibbons,  for  Appellants. 

Henry  H.  Eeid,  W.  H.  Bodfish,  Beatty  &  Beatty,  A.  Euef, 
and  Shortridge,  Beatty  &  Brittain,  for  Eespondents. 

GAROUTTE,  J.— Arthur  Waters  died  intestate  in  the  city 
of  San  Francisco,  leaving  a  wife,  Elizabeth,  here,  and  a  sister 
and  nephews  in  other  states.  Administration  was  had  upon  his 
estate,  and  in  due  time  and  after  due  notice,  a  decree  of  dis- 
tribution was  entered,  which  found  that  the  wife,  Elizabeth,  was 
the  only  heir  of  her  husband,  and  all  of  his  estate  was  there- 
upon distributed  to  her.  Subsequently,  she  died,  and  these  de- 
fendants are  her  successors  in  interest.  Plaintiffs — a  sister  of 
Arthur  Waters,  deceased,  and  a  certain  nephew  and  niece — 
brought  this  action,  claiming  to  be  his  heirs  at  law,  and  assert- 
ing that  the  wife,  Elizabeth,  under  the  decree  of  distribution, 
held  their  respective  shares  of  the  property  as  an  involuntary 
trustee.  They  were  nonsuited,  and  judgment  went  against 
them.  The  sufficiency  of  the  evidence  to  support  the  judgment 
will  be  the  material  matter  considered  upon  this  appeal. 

As  a  legal  foundation  upon  which  to  rest  their  claims,  plain- 
tiffs rely  upon  section  222-i  of  the  Civil  Code,  which  says:  "One 
who  gains  a  thing  by  fraud,  accident,  mistake,  undue  influence, 
....  or  other  wrongful  act,  is  ....  an  involuntary  trustee 
of  the  thing  gained,  for  the  benefit  of  the  person  who  would 
otherwise  have  had  it."  For  present  purposes,  it  will  be  con- 
ceded that  this  section,  in  its  terms,  is  broad  enough  to  apply 
to  judgments  of  courts  adjudicating  property  rights;  and  here 
fraud  upon  the  part  of  the  wife,  Elizabeth,  in  securing  a  judg- 
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ment,  is  relied  upon  to  support  a  recovery.  In  cases  of  this 
character,  in  order  to  substantiate  the  charge  of  fraud,  evidence 
must  be  produced  which  is  fully  satisfactory  to  the  judicial 
mind.  The  rule  is  clearly  stated  in  Wickersham  v.  Comerford, 
104  Cal.  495,  where  this  court  said:  "It  was  necessary  for  the 
plaintiff  to  establish  by  clear  and  indubitable  proof,  to  the  satis- 
faction of  the  superior  court,  that  the  order  setting  apart  the 
homestead  had  been  obtained  through  some  fraud  practiced 

upon  that  court  by  the  defendant She  cannot  be  charged 

with  fraud  or  any  fraudulent  imposition  upon  the  court  for 
merely  failing  to  state  in  her  petition  any  facts  tending  to  show 
that  the  petition  ought  not  to  be  granted,  unless  it  is  made  to 
appear  that  she  knew  the  import  of  these  facts,  and  that  they 
were  willfully  suppressed  by  her  with  the  intention  of  deceiving 
the  court  and  thereby  inducing  it  to  grant  her  petition."  Again, 
fraud  must  be  shown  which  is  extrinsic  and  collateral  to  the 
cause.  It  is  held  in  Pico  v.  Colin,  91  Cal.  129/  that  neither 
perjury,  nor  subornation  of  perjury,  constitute  a  fraud  which 
will  support  a  cause  of  action  to  set  aside  a  judgment  based 
thereon.  In  Fealey  v.  Fealey,  104  Cal.  354,2  this  court  said: 
"The  fraud  which  is  set  forth  as  the  basis  of  the  plaintiff's  cause 
of  action  relates  to  the  alleged  falsity  of  defendant's  statement 
made  in  her  petition  for  the  order  setting  aside  the  homestead, 
and  again  repeated  in  her  testimony  upon  the  hearing  of  such 
petition,  concerning  the  nature  of  the  title  to  the  land  set  apart 
to  her  as  a  homestead;  but  the  question  of  title  thus  presented 
and  sought  to  be  litigated  in  this  action  was  necessarily  involved 
in  the  proceeding  to  set  apart  the  homestead,  and  the  order  or 
judgment  of  the  court  therein  was  a  determination  that  the 
allegation  of  defendant's  petition  in  regard  to  the  nature  of  the 
title  to  the  land  so  set  apart  was  true,  and  that  her  testimony 
relating  to  the  same  matter  given  upon  the  trial  of  that  proceed- 
ing was  also  true Under  these  circumstances,  that  judg- 
ment is  conclusive  upon  the  plaintiff,  and  she  cannot  be  per- 
mitted to  bring  into  litigation  the  same  matters  therein  involved 
and  settled  by  that  judgment."  Lynch  v.  Rooney,  112  Cal.  279, 
is  similar  to  the  case  at  bar,  save  that  the  ground  there  relied 
upon  for  equitable  relief  was  not  fraud  but  mistake.     In  that 
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case  it  was  held  that  the  decree  of  distribution  was  final  and 
conclusive  upon  all  questions  of  heirship.  The  aforesaid  section 
of  the  Civil  Code  relating  to  involuntary  trustees  places  mistake 
and  fraud  in  the  same  category,  and,  if  the  reasoning  in  Lynch 
v.  Rooney,  supra,  be  sound,  the  same  reasoning  must  control 
here. 

In  treating  of  decrees  of  distribution,  section  1666  of  the 
Code  of  Civil  Procedure  reads:  "In  the  order  or  decree  the  court 
must  name  the  persons  and  the  proportions  or  parts  to  which 
each  shall  be  entitled Such  order  or  decree  is  conclu- 
sive as  to  the  rights  of  heirs,  legatees,  or  devisees,  subject  only 
to  be  reversed,  set  aside,  or  modified  on  appeal.''  The  all-im- 
portant question  upon  the  hearing  of  a  petition  for  a  decree  of 
distribution  of  the  estate  of  an  intestate  is,  Who  are  the  heirs 
entitled  to  take  the  estate?  The  identity  of  the  heirs  being 
determined,  the  proportion  of  each  is  not  a  difficult  question  to 
decide;  for  the  law  itself  fixes  those  proportions;  and  if  the  ques- 
tion of  heirship  is  not  settled  by  the  decree  of  distribution,  then 
nothing  is  settled  by  it,  and  the  whole  proceeding  is  a  vain  and 
useless  thing.  And  this  section  of  the  code  declares  in  terms 
that  the  decree,  subject  to  appeal,  is  conclusive  as  to  the  rights 
of  heirs,  legatees,  and  devisees.  Hence  it  must  be  the  rule  that, 
conceding  section  2224  is  broad  enough  to  cover  property  gained 
by  a  judicial  decree,  still  it  only  applies  to  cases  where  the 
fraud  is  such  as  would  justify  a  court  of  equity  in  setting  aside 
a  judgment. 

We  here  have  a  judicial  decree  that  these  plaintiffs  are  not 
heirs  at  law  of  Arthur  Waters,  deceased — a  decree  that  has  never 
been  assailed,  and  which  by  the  very  terms  of  the  section  quoted 
has  become  final  and  conclusive.  It  seems  idle  to  say  that  the 
validity  of  the  decree  is  recognized  by  the  plaintiffs,  and  that 
they  rely  upon  its  validity  in  seeking  relief.  They  are  only  en- 
titled to  the  relief  sought  by  showing  circumstances  in  the  pro- 
curement of  the  decree  itself  which  would  justify  a  court  of 
equity  in  setting  it  aside  for  fraud.  If  those  circumstances  are 
not  shown,  they  secure  no  relief.  They  must  attack  and  over- 
throw the  finding  of  fact  in  the  decree  as  to  the  heirship  of  the 
wife  Elizabeth — a  finding  expressly  placed  there  by  direct  au- 
thority of  the  statute — in  order  that  they  may  show  themselves 
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heirs  at  law  of  the  deceased,  Arthur  "Waters.  It  therefore  seems 
inevitable  that,  in  order  to  secure  the  relief  here  sought,  they 
must  go  behind  the  decree  and  falsify  the  important  finding 
of  fact  upon  which  it  is  based. 

In  view  of  the  decision  in  Pico  v.  Colin,  supra,  and  other  cases 
cited,  if  these  plaintiffs  had  appeared  in  person  at  the  hearing 
upon  the  petition  for  distribution,  and  had  litigated  the  ques- 
tion of  heirship  and  lost  their  cause,  certainly  that  decree,  aside 
from  the  question  of  extrinsic  and  collateral  fraud,  would  have 
forever  foreclosed  them  from  bringing  an  action  of  this  char- 
acter. But  now  the  point  is  made  that  plaintiffs  only  had  con- 
structive notice  of  the  hearing,  and  for  that  reason  a  different 
rule  of  law  applies.  The  case  of  Dunlap  v.  Steere,  92  Cal.  344,a 
and  the  authorities  cited  in  that  decision,  are  relied  upon  to 
support  this  contention;  but  that  the  rule  there  declared  ever 
applied  to  a  proceeding  in  rem  we  gravely  doubt.  vA  proceeding 
to  secure  a  decree  of  distribution  is  essentially  a  proceeding  in 
the  nature  of  one  in  rem.  It  has  none  of  the  characteristics  of 
a  proceeding  in  personam,  as  was  the  case  of  Dunlap  v.  Steere, 
supra.  In  William  HiU  Co.  v.  Lawler,  116  Cal.  359,  this  court, 
speaking  through  Mr.  Justice  Harrison,  said:  "The  distribu- 
tion of  the  estate  includes  the  determination  of  the  persons  who, 
by  law,  are  entitled  thereto,  and  also  the  proportions  or  parts 

to  which  each  of  these  persons  is  entitled By  giving  the 

notice  directed  by  the  statute,  the  entire  world  is  called  before 
the  court,  and  the  court  acquires  jurisdiction  over  all  persons 
for  the  purpose  of  determining  their  right  to  any  portion  of 
the  estate;  and  every  person  who  may  assert  any  right  or  inter- 
est therein  is  required  to  present  his  claim  to  the  court  for  its 
determination.  Whether  he  appear  and  present  his  claim,  or 
fail  to  appear,  the  action  of  the  court  is  equally  conclusive  upon 
him,  'subject  only  to  be  reversed,  set  aside,  or  modified  on  ap- 
peal/ The  decree  is  as  binding  upon  him,  if  he  fail  to  appear 
and  present  his  claim,  as  if  his  claim  after  presentation  had  been 
disallowed  by  the  court.''  In  view  of  this  clear  and  forcible 
language,  emanating  from  the  court  in  Bank,  it  would  seem 
that  the  plaintiffs'  claim  entirely  dissolves,  to  the  extent,  at 
least,  of  the  principle  of  law  invoked  in  Dunlap  v.  Steere,  supra. 
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The  nonsuit  was  properly  granted  on  the  evidence.  There 
was  no  extrinsic  or  collateral  fraud.  Fraud  must  plainly  ap- 
pear from  the  evidence,  and  here  it  does  not  appear  at  all. 
There  is  some  general  evidence  tending  in  an  unsatisfactory  way 
to  show  that  Elizabeth  "Waters  knew  of  the  existence  of  these 
plaintiffs  several  years  prior  to  the  death  of  her  husband.  There 
is  also  some  evidence  showing  that  she  told  W.  H.  Metson,  an 
attorney  at  law  who  prepared  the  petition  for  letters  of  admin- 
istration in  behalf  of  Grant  and  Pennell,  petitioners  for  letters, 
that  her  husband  had  no  relatives;  and  this  is  all  the  evidence  of 
fraud  that  we  can  find  in  the  record.  The  showing  made  is  too 
weak  to  stand  alone.  It  would  not  support  a  judgment  if  one 
rested  upon  it.  The  fact  that  Elizabeth  "Waters  did  not  inform 
these  relatives,  living  in  different  states,  of  the  death  of  her 
husband,  is  not  material  here.  No  legal  duty  devolved  upon  her 
to  furnish  them  with  that  information.  Again,  there  is  nothing 
to  indicate  that  she  acted  in  bad  faith  at  any  stage  of  the  ad- 
ministration, or  made  the  statements  to  Metson  with  the  pur- 
pose or  design  of  defrauding  anybody,  or  of  imposing  upon  the 
court.  There  is  no  evidence  showing  that  she  knew  these  plain- 
tiffs were  entitled  to  any  part  of  the  estate  as  heirs  at  law  of  her 
husband.  There  is  no  evidence  showing  that  the  decree  of  dis- 
tribution, wherein  it  is  found  as  a  fact  that  she  was  the  only 
heir,  was  based  upon  her  testimony,  or  upon  any  testimony  in- 
duced by  her  to  be  given  before  the  court.  If  this  decree  was 
based  upon  the  testimony  of  Grant,  one  of  the  administrators, 
as  claimed  by  plaintiffs,  there  is  no  evidence  but  that  his  knowl- 
edge or  information  upon  the  subject  came  from  his  friend, 
Arthur  "Waters,  during  his  lifetime,  or  from  some  source  other 
than  that  of  Elizabeth  Waters.  And  if  all  of  these  things  had 
appeared  by  the  evidence,  then  whether  or  not  they  constituted 
extrinsic  fraud  would  still  be  an  open  question.  Tried  by  the 
test  laid  down  in  Wickersham  v.  Comerford,  supra,  the  nonsuit 
was  properly  granted. 

The  errors  of  law  relied  upon  are  unsubstantial. 

For  the  foregoing  reasons  the  judgment  and  order  are  affirmed. 

McFarland,  J.,  Henshaw,  J.,  Temple,  J.,  and  Harrison,  J., 
concurred. 
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VAN  DYKE,  J.,  dissenting. — I  dessent.  The  purpose  of  the 
proceeding  is  not  to  disturb  this  action  of  the  probate  court 
at  all;  that  court  had  jurisdiction  of  the  matter  in  question,  and 
upon  the  testimony  and  showing  before  it  the  decree  of  distribu- 
tion could  not  well  have  been  different  from  the  one  entered. 
The  question  here  is  whether  a  party  who  has  succeeded  in  ob- 
taining a  thing  through  fraud  can  be  compelled  to  yield  it  to 
whom  it  properly  belongs  and  who  would  not  have  been  de- 
prived of  it  excepting  through  such  fraud.  Our  code  lays  down 
the  general  rule  in  such  cases  in  the  following  language:  "One 
who  gains  a  thing  by  fraud,  accident,  mistake,  undue  influence, 
the  violation  of  a  trust,  or  other  wrongful  act,  is,  unless  he  has 
some  other  and  better  right  thereto,  an  involuntary  trustee  of 
the  thing  gained  for  the  benefit  of  the  person  who  would  other- 
wise have  had  it."  (Civ.  Code,  sec.  2234.)  It  is  alleged  in  the 
complaint  that  the  plaintiffs  were  prevented  from  appearing  and 
presenting  their  claims  by  the  fraudulent  conduct  of  Elizabeth 
"Waters,  who  willfully  and  intentionally  represented  to  the  court 
that  she  was  the  sole  and  only  heir,  when  she  knew  the  plain- 
tiffs were  also  heirs  of  the  deceased  husband  and  entitled  to  a 
share  of  his  estate. 

In  Story's  Equity  Jurisprudence  it  is  said:  "In  general,  it 
may  be  stated  that  in  all  cases  where,  by  accident,  or  mistake, 
or  fraud,  or  otherwise,  a  party  has  an  unfair  advantage  in  pro- 
ceedings in  a  court  of  law,  which  must  necessarily  make  that 
court  an  instrument  of  injustice,  and  it  is  therefore  against  con- 
science that  he  should  use  that  advantage,  a  court  of  equity  will 
interfere  and  restrain  him  from  using  the  advantage  which  he 
has  thus  improperly  gained."  (Story's  Equity  Jurisprudence, 
sec.  885.)  To  the  same  effect  the  rule  is  stated  in  Pomeroy's 
Equity  Jurisprudence,  section  1053.  (Moore  v.  Crawford,  130 
U.  S.  128.)  In  Wiclersham  v.  Comerford,  96  Cal.  439,  it  was 
claimed  by  defendant,  as  here,  that  the  facts  stated  in  the  com- 
plaint did  not  constitute  fraud  of  which  the  plaintiff  was  en- 
titled to  complain.  The  justice,  in  writing  the  opinion  in  that 
case,  says:  "The  complaint  charges  a  willful  suppression  of  a 
material  truth,  and  a  suggestion  of  a  falsehood  by  defendant, 
with  intent  to  deceive  and  mislead  the  court,  to  the  prejudice  of 
the  creditors  of  the  estate,  and  avers  that  such  suppression  and 
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suggestion  had  the  intended  effect,  to  the  injury  of  the  plain- 
tiff, who  was  one  of  such  creditors.  I  think  this  constituted 
fraud."  In  Wingerter  v.  Wingerter,  71  Cal.  105,  the  defendant 
had  been  the  administrator  upon  the  estate  of  his  deceased 
brother,  who  died  in  Los  Angeles  county.  The  plaintiff  was  the 
son  of  that  deceased  brother,  but  resided  in  the  state  of  Missouri. 
The  defendant,  as  such  administrator,  induced  the  plaintiff,  as 
heir  of  his  deceased  father,  through  false  representations,  to 
convey  to  him,  the  defendant,  his  interest  in  the  estate,  and 
afterward  procured  the  interest  to  be  distributed  to  him  by  the 
probate  court.  Held,  that  the  defendant  was  an  involuntary 
trustee  for  the  plaintiff  of  the  property  so  fraudulently  obtained, 
and  that  the  plaintiff  was  entitled  to  the  relief  sought,  to  wit, 
the  recovery  of  the  property.  (See,  also,  Lataillade  v.  Orena, 
91  Cal.  576 4;  Dunlap  v.  Steere,  92  Cal.  3475;  Bergin  v.  Haight, 
99  "Cal.  52-56;  Curtis  v.  Schell,  129  Cal.  208,  where  the  question 
is  fully  discussed.) 

The  complaint  in  this  case  states  a  cause  of  action  entitling 
the  plaintiffs  to  the  relief  asked,  and  the  evidence  at  least 
tended  to  support  the  material  allegations  of  the  complaint. 
This  was  sufficient  to  prevent  a  nonsuit.  (De  Bo  v.  Cordes,  4 
Cal.  117;  Cravens  v.  Dewey,  13  Cal.  40;  McKee  v.  Greene,  31 
Cal.  418.) 


[S.  F.  No.  1640.     Department  One.— December  22,  1900.] 

JOHN  G.  KLUMPKE,  Appellant,  v.  GEORGE  H.  BAKER 
et  al.,  Respondents. 

Taxation — Assessment  op  City  Lots — Mistake  in  Name  of  Owner. — 
In  an  assessment  of  city  lots  made  after  the  amendment  of 
1880  to  section  3G28  of  the  Political  Code,  no  mistake  in  the 
name  of  the  owner  or  supposed  owner  of  the  property  can 
render  the  assessment  invalid.  The  assessment  is  of  the  prop- 
erty, and  not  against  the  owner. 

In. — Want  op  "System"  as  to  Subdivision  op  Blocks — Assessment  op 
Lot — Determination  op  Assessor. — There  is  no  regular  system  in 
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San  Francisco  for  the  subdivision  of  blocks  into  lots,  and  where 
the  proper  block  is  given,  the  assessment  of  any  lot  therein 
may  be  according  to  its  individual  ownership,  and  the  de- 
termination of  the  assessor  as  to  such  ownership  is  not  open  to 
review,  and  any  mistake  or  error  therein  cannot  invalidate  the 
assessment. 

Id. — Ownership  of  Part  of  Lot — Errors  in  Description. — The  failure 
of  the  assessor  to  describe  part  of  a  lot  by  the  metes  and  bounds 
described  in  a  conveyance  thereof  to  the  owner,  as  well  as  his 
assessment  of  the  entire  lot  to  the  wrong  person,  are  only  mis- 
takes in  the  name  of  the  owner,  which  cannot  vitiate  the  assess- 
ment of  the  lot  as  a  whole. 

In. — Variance  as  to  Land  Sold— Error  in  Copying  Description — Tax 
Deed  Conclusive. — A  variance  between  the  description  of  the  lani 
assessed  contained  in  the  certificate  of  sale  and  tax  deed,  and 
that  entered  in  a  book  of  descriptions  kept  for  that  purpose 
by  the  tax  collector,  cannot  affect  the  title  of  the  purchaser 
or  render  the  certificate  and  tax  deed  ineffective.  The  tax 
deed  is,  by  section  37S7  of  the  Political  Code,  "conclusive  evi- 
dence of  the  regularity  of  all  other  proceedings,  from  the  as- 
sessment by  the  assessor,  inclusive,  up  to  the  execution  of  the 
deed,"  which  includes  the  act  of  the  tax  collector  in  copying 
the  description  from  the  certificate. 

Id. — Location  of  Lot  by  Street. — Where  there  is  a  dispute  as  to  the 
size  of  the  block,  the  question  whether  the  lot  included  in  a 
tax  deed,  commencing  at  a  greater  distance  from  a  specified 
street  than  the  lot  claimed  by  a  defendant,  in  fact  includes 
such  defendant's  lot,  is  to  be  determined  by  ascertaining  the 
actual  location  of  the  street  relatively  to  such  lot. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  and  from  an  order  denying  a  new 
trial.     A.  A.  Sanderson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

B.  H.  Countryman,  for  Appellant. 

H.  C.  Firebaugh,  D.  T.  Sullivan,  W.  F.  Sullivan,  and  Gavin 
McXab,  for  Eespondents. 

HAEEISON,  J.— Action  to  quiet  title.  Judgment  was  ren- 
dered in  favor  of  the  defendants,  and  the  plaintiff  has  appealed 
from  an  order  denying  a  new  trial. 

The  plaintiff's  title  is  based  upon  certain  tax  deeds  for  dif- 
ferent portions  of  the  premises  described  in  the  complaint,  three 
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of  the  deeds  being  for  the  taxes  thereon  for  the  fiscal  year  end- 
ing June  30,  1883,  and  one  for  the  succeeding  year.  The  deeds 
were  all  executed  to  the  plaintiff  July  13,  1886,  and  this  action 
was  commenced  July  11,  1891.  Upon  the  introduction  of  the 
deeds  in  evidence  the  plaintiff  rested.  Unless,  therefore,  some 
evidence  was  introduced  on  the  part  of  the  defendant  which 
had  the  effect  to  impeach  the  validity  of  these  deeds,  the  plain- 
tiff was  entitled  to  judgment.     (Pol.  Code,  sec.  3788.) 

The  defendants  offered  certain  evidence  to  the  effect  that  the 
lots  for  which  the  deeds  had  been  executed  had  not  been  assessed 
to  their  respective  owners,  two  of  said  lots  having  been  assessed 
to  the  defendant  George  H.  Baker,  whereas  they  were,  at  the 
time  of  the  assessment,  the  property  of  his  wife,  Mary  A.  Baker, 
and  stood  of  record  in  her  name.  Evidence  was  also  introduced 
to  the  effect  that  each  of  these  lots  included  a  portion  of  a  lot 
belonging  to  an  adjacent  owner.  The  respondents  contend  that 
by  reason  of  the  assessments  thus  made  the  tax  deeds  are  en- 
tirely inoperative  and  confer  no  title  upon  the  plaintiff. 

Section  3628  of  the  Political  Code  provides  that  the  assessor 
shall  assess  the  property  "to  the  person  by  whom  it  was  owned 
or  claimed,  or  in  whose  possession  or  control  it  was  at  12  o'clock 
M.  of  the  first  Monday  of  March  next  preceding;  but  no  mis- 
take in  the  name  of  the  owner,  or  supposed  owner,  of  real  prop- 
erty shall  render  the  assessment  thereof  invalid."  The  assess- 
ment is  not  against  the  owner,  but  is  of  the  property,  and  that 
must  be  correctly  described.  The  name  of  the  owner  of  the 
property  assessed  is  an  incidental  provision  for  the  sake  of  con- 
venience, but  a  failure  to  give  the  correct  name  of  the  owner 
is  declared  by  the  statute  not  to  impair  the  assessment.  In 
Lake  County  v.  Silver  Bank  etc.  Min.  Co.,  66  Cal.  20,  it  was  said: 
"The  ascertainment  of  the  name  of  the  owner  is  a  matter  with 
respect  to  which  the  assessor  has  discretionary  power,  and  his 
judgment  or  conclusion  in  regard  to  it  is  final,  so  far  as  the 
validity  of  the  tax  is  concerned/' 

The  failure  of  the  assessor  to  describe  the  land  in  accordance 
with  the  metes  and  bounds  given  in  the  conveyance  to  the  per- 
son who  is  assessed  therefor,  as  well  as  his  including  therein 
land  which  is  owned  by  another  person,  is  only  "a  mistake  in 
the  name  of  the  owner"  of  the  lot  assessed,  and  does  not  ren- 
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der  tlie  assessment  invalid.  The  cases  cited  by  the  respondents 
arose  under  a  statuto  which  did  not  contain  the  above  provision 
of  section  3628.  Each  of  the  parcels  described  in  the  other 
two  tax  deeds  was  assessed  to  unknown  owners.  Such  assess- 
ment is  expressly  authorized  by  section  3636  of  the  Political 
Code. 

The  provision  in  subdivision  3  of  section  3650,  that  the  as- 
sessor must  specify  in  the  assessment-book,  under  its  appropri- 
ate head,  "City  and  town  lots,  naming  the  city  or  town  and  the 
number  of  the  lot  or  block,  according  to  the  system  of  number- 
ing of  such  city  or  town,  and  improvements  thereon,"  was  fol- 
lowed in  the  present  assessments.  The  assessor  observed  the 
provisions  of  this  section  by  specifying  the  number  of  the  block 
according  to  the  official  subdivisions  of  the  land  in  that  por- 
tion of  the  city;  and  it  does  not  appear  that  there  is  any  "sys- 
tem" in  San  Francisco  for  the  subdivision  of  the  blocks  into 
lots.  In  such  a  case  the  assessor  may  assess  any  subdivisions  ac- 
cording to  their  individual  ownership,  and  his  determination 
thereon  is  not  open  to  review,  and  if  erroneous  does  not  invali- 
date the  assessment.  In  Cadwalader  v.  Nasli,  73  Cal.  43,  cited 
by  the  respondents,  it  appeared  that  the  pueblo  lots  had  been 
officially  divided  into  city  blocks,  and  these  blocks  again  sub- 
divided into  a  large  number  of  lots,  which  were  designated  by 
numbers  upon  the  official  map,  and  that  the  assessor  disregarded 
these  subdivisions  and  assessed  the  east  half  of  the  pueblo  lot 
as  a  single  parcel. 

Section  3778,  as  it  stood  at  the  time  of  the  tax  sales  in  ques- 
tion, provided  that  the  tax  collector,  before  delivering  any  cer- 
tificate, must  enter  in  a  book  kept  for  that  purpose  in  his  office 
a  description  of  the  land  sold,  corresponding  with  the  descrip- 
tion in  the  certificate,  and  certain  other  particulars.  At  the 
trial  herein  the  defendants  offered  this  book  in  evidence,  and  in 
one  instance  the  description  therein  of  the  land  sold  varied 
from  that  contained  in  the  certificate  and  in  the  tax  deed,  and 
was  in  itself  defective,  and  they  contend  that  by  reason  there- 
of the  deed  was  ineffective.  A  proper  construction  of  the  sev- 
eral provisions  of  the  statute  fails  to  sustain  this  contention. 
Section  3776  provides  that,  after  receiving  the  amount  of  the 
taxes  and  costs,  the  collector  must  make  out,  in  duplicate,  a 
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certificate,  stating  certain  matters  therein  specified;  and  sec- 
tion 3777  declares  that  one  copy  of  the  certificate  must  be  de- 
livered to  the  purchaser,  and  the  other  filed  in  the  office  of  the 
county  recorder.  By  section  3779  it  is  declared  that:  "On  fil- 
ing the  certificate  with  the  county  recorder,  the  lien  of  the  state 
vests  in  the  purchaser,  and  is  only  divested  by  the  payment  to 
him,  or  to  the  county  treasurer  for  his  use,  of  the  purchase 
money  and  fifty  per  cent  thereon."  Section  3786  declares  that: 
"The  matters  recited  in  the  certificate  of  sale  must  be  recited 
in  the  deed,"  and  that  such  deed  is  primary  evidence  of  certain 
facts;  and  section  3787  declares  that  the  deed  is  "conclusive 
evidence  of  the  regularity  of  all  other  proceedings,  from  the 
assessment  by  the  assessor,  inclusive,  up  to  the  execution  of  the 
deed" — one  of  which  is  the  act  of  the  tax  collector  in  copying 
the  certificate  into  the  book  of  descriptions.  It  is  not  to  be 
held  that  the  rights  of  the  purchaser  can  be  impaired  by  the 
failure  of  the  tax  collector  to  make  a  correct  copy  of  the  cer- 
tificate in  this  book. 

In  one  cf  the  deeds  the  land  is  described  as  commencing  at  a 
point  sixty-nine  feet  easterly  from  Lyon  street,  and  the  com- 
plaint describes  the  land  in  controversy  with  the  same  boundary. 
Evidence  was  offered  in  behalf  of  the  defendant  O'Connor,  to 
the  effect  that  the  block  which  embraces  the  land  in  contro- 
versy is  of  smaller  dimensions  than  that  delineated  upon  the 
assessor's  map,  and  that  the  land  claimed  by  him  commences, 
for  its  western  boundary,  at  a  point  fifteen  feet  east  of  Lyon 
street.  Whether  the  land  claimed  by  him  is  included  in  the 
tax  deed  is  to  be  determined  by  ascertaining  the  actual  location 
of  Lyon  street.  The  court  made  no  finding  upon  this  sub- 
ject, and  the  record  does  not  contain  any  evidence  from  which 
that  fact  can  be  ascertained. 

The  evidence  introduced  on  behalf  of  the  defendants  was  in- 
sufficient to  defeat  the  title  of  the  plaintiff  as  shown  by  the  tax 
deeds,  and  for  that  reason  the  court  erred  in  refusing  to  grant 
a  new  trial. 

The  order  is  reversed. 

Garoutte,  J.,  and  Van  Dyke,  J.,  concurred. 
Hearing  in  Bank  denied. 
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Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing  in 
Bank,  and  filed  the  following  opinion  thereon  on  the  22d  of 
January,  1901: 

BEATTY,  C.  J. — I  dissent  from  the  order  denying  a  re- 
hearing. 

If  an  indiscriminate  assessment  of  the  real  property  of  differ- 
ent persons  can  be  upheld  upon  any  ground,  it  seems  clear  to 
me  that  it  cannot  be  defended  under  the  provisions  of  the  code 
respecting  mistakes  in  the  names  of  owners.  A  mistake  in  the 
name  of  the  owner  of  a  lot  otherwise  correctly  assessed  puts  no 
obstacle  in  the  way  of  payment  of  the  proper  tax  by  the  real 
owner.  But  if  my  land  is  assessed  together  with  the  adjoin- 
ing property  of  another  person,  I  cannot  pay  my  tax  without 
paving  his  tax.  If  I  pay  the  whole  tax,  there  is  no  means  by 
which  I  can  be  reimbursed  for  the  excess.  If  I  do  not  pay  I 
must  lose  my  land. 


[L.  A.  Nos.  774,  775,  776.    Department  Two.— December  22,  1900.] 
H.  E.  HOXLE,  Respondent,  v.  E.  I.  BRYANT,  Appellant. 

Execution — Levy  and  Sale  op  Note  and  Mortgage. — A  note  and 
mortgage  of  which  the  sheriff  can  obtain  the  peaceable  pos- 
session is  personal  property,  capable  of  manual  delivery,  which 
may  be  levied  upon  by  taking  them  into  custody,  and  may  be 
sold  by  the  sheriff   under  execution. 

Id. — Mode  op  Taking  Custody — Order  op  Court. — It  is  immaterial 
whether  the  taking  of  the  note  and  mortgage  was  done  by  or- 
der of  the  court  or  otherwise,  if  the  sheriff  had  a  right  to  levy 
thereupon  under  execution.  An  order  of  court  to  deliver  to  the 
sheriff  a  note  and  mortgage  in  the  custody  of  the  clerk,  to  be 
levied  upon  under  execution,  if  unnecessary,  can  do  no  harm. 

Ir>. — Fraudulent  Sale  op  Note  and  Mortgage — Judgment  for  Re- 
scission— Order  Permitting  Execution  Sale — Estoppel  op  De- 
fendant.— Under  a  judgment  rescinding  a  fraudulent  sale  of  a 
note  and  mortgage  by  defendant  to  plaintiff,  and  adjudging 
repayment  of  the  purchase  money  by  the  defendant,  and  the 
return  of  the  note  and  mortgage,  deposited  in  court  by  plaintiff, 
to  be  delivered  up  upon  such  repayment,  where  the  defend- 
ant has  persistently  refused  to  comply  with  its  terms,  and  the 
note   and   mortgage  are  about   to   outlaw,   the  defendant  can- 


86  Hoxie  v.  Bryant.  [131  CaL 

not  be  heard  to  complain  of  an  order  permitting  the  delivery 
of  the  note  and  mortgage  to  the  sheriff  to  be  sold  under  exe- 
cution upon  the  judgment,  and  of  the  purchase  thereof  by  the 
plaintiff  thereunder  for  the  purpose  of  foreclosure. 
Id. — Untenable  Motions. — Motions  made  by  the  defendant,  after  such 
execution  sale  and  purchase  of  the  note  and  mortgage  by  the 
plaintiff,  and  the  commencement  of  an  action  to  foreclose  the 
same,  to  set  aside  the  order  of  the  court,  and  to  set  aside  the 
levy  and  sale  and  recall  the  execution,  and  that  the  judgment 
in  the  action  to  rescind  be  declared  paid,  satisfied,  and  dis- 
charged, are  properly  denied. 

APPEALS  from  orders  of  the  Superior  Court  of  Los  Angeles 
County  refusing  to  set  aside  a  previous  order  authorizing  the 
clerk  to  deliver  a  note  and  mortgage  to  the  sheriff,  and  refusing 
to  set  aside  a  levy  and  sale  by  the  sheriff,  and  to  recall  the  "writ 
of  execution,  and  refusing  to  declare  the  judgment  paid,  satis- 
fied, and  discharged.     D.  K.  Trask,  Judge. 

The  facts  are  stated  in  the  opinion. 

Goodrich  &  McCutchen,  for  Appellant. 

An  evidence  of  debt  cannot  be  levied  upon  and  sold  under 
execution.  (McBride  v.  Fallon,  65  Cal.  301 ;  Don  v.  DougJierty, 
72  Cal.  232. x)  The  plaintiff  has  converted  the  note  and  mort- 
gage to  her  own  use,  and  is  liable,  prima  facie,  for  the  amount 
thereof  which  would  satisfy  the  judgment.  (Civ.  Code,  sec. 
3356;  Survey  v.  Wells-Fargo,  5  Cal.  124;  Fogarty  v.  Finlay,  10 
Cal.  239;  Outhouse  v.  Outhouse,  13  Hun,  130.  See,  also,  Haber 
v.  Brown,  101  Cal.  453.)  By  bringing  suit  to  foreclose  the 
mortgage  the  right  of  rescission  was  defeated.  {Upper  etc. 
Canal  Co.  v.  Roach,  78  Cal.  554;  Gamble  v.  Tripp,  99  Cal.  223; 
Marten  v.  Burns  Wine  Co.,  99  Cal.  355;  Delano  v.  Jacoby,  96 
Cal.  282,3  and  cases.)  Plaintiff  should  be  estopped  from  en- 
forcing the  money  judgment.  (Thompson  v.  Laughlin,  91  Cal. 
313.) 

.Charles  T.  Howland,  and  Works  &  Lee,  for  Respondent. 

Under  the  circumstances  of  this  case  the  defendant  is  es- 
topped by  his  fraud,  and  by  his  fraudulent  refusal  to  comply 
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with  the  decree,  to  question  the  action  of  the  court  and  the 
levy  and  sale  of  the  note  and  mortgage  under  execution.  (2 
Hermann  on  Estoppel,  pp.  862,  864,  865,  872,  pars.  731,  732, 
736,  7-44.)  The  note  and  mortgage  were  personal  property, 
capable  of  manual  delivery,  which  might  be  taken  into  custody 
by  the  sheriff  and  sold  under  execution.  (Code  Civ.  Proa,  sees. 
17,  542,  688;  Davis  v.  Mitchell,  34  Cal.  87;  D&nakoe  v.  Gamble, 
38  Cal.  352 3;  Brown  v.  Anderson,  4  Mart.,  N.  S.,  416;  Wilson  v. 
Munday,  5  La.  Ann.  4S3;  Fluker  v.  Bullard,  2  La.  Ann.  338; 
Stockton  v.  Stanbrougli,  3  La.  Ann.  390;  Freeman  on  Execu- 
tions, p.  148,  par.  112;  Tiedeman  on  Commercial  Paper,  p.  418, 
par.  251;  2  Randolph  on  Commercial  Paper,  p.  487,  par.  826; 
Byles  on  Bills,  Sharswood's-  4th  ed.,  *237,  241.) 

COOPER,  C. — In  May,  1894,  the  defendant  was  the  owner  of 
a  promissory  note  and  mortgage  made  by  one  Lewis  to  him 
for  the  sum  of  five  hundred  dollars.  The  maker  of  the  note  was 
insolvent,  and  the  lands  described  in  the  mortgage  were  of  small 
value,  not  to  exceed  one  hundred  dollars.  Defendant  went  to 
plaintiff,  and  by  false  representations  in  regard  to  the  value  of 
the  land  mortgaged  and  by  taking  plaintiff  and  showing  her  dif- 
ferent lands,  representing  that  he  was  showing  the  lands  mort- 
gaged, succeeded  in  selling  the  note  and  mortgage  to  plaintiff 
for  its  face  value,  five  hundred  dollars.  As  soon  as  plaintiff  dis- 
covered that  she  had  been  deceived  and  defrauded  she  brought 
the  present  action  in  the  superior  court  to  rescind  the  sale  and 
to  recover  of  defendant  the  amount  paid  him  with  interest.  The 
judge  of  the  court  below  found  the  transaction  on  the  part  of 
defendant  fraudulent,  fully  stating  the  facts  constituting  the 
fraud,  and  adjudged  that  the  sale  be  rescinded,  that  plaintiff  re- 
cover the  amount  paid  to  defendant,  with  interest  and  costs,  and 
that  the  note  and  mortgage,  which  had  been  filed  with  the  clerk 
of  the  court,  be  delivered  up  to  defendant  upon  his  paying  the 
amount  so  adjudged  to  be  due  plaintiff.  This  judgment  was 
entered  October  27,  1897,  and  has  become  final.  The  defend- 
ant has  never  paid  the  judgment,  and  it  does  not  appear  that 
plaintiff  can  in  any  way  obtain  satisfaction  of  the  same. 

On  the  eleventh  day  of  March,  1899,  the  plaintiff  filed  a  pe- 
tition setting  forth,  among  other  things,  that  the  note  and 
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mortgage  had  been  filed  as  exhibits  at  the  trial,  and  were  in  the 
clerk's  office;  that  the  judgment  had  never  been  paid,  and  that 
the  note  and  mortgage  would  become  barred  -by  the  statute  of 
limitations  on  the  fifth  day  of  April,  1899,  and  praying  for  an 
order  permitting  the  sheriff  to  levy  an  execution  in  the  action 
upon  the  said  promissory  note  and  sell  the  same  thereunder. 
The  court  made  an  order  as  prayed  for  in  the  petition,  and  au- 
thorized the  clerk  to  deliver  up  the  said  note  and  mortgage  to 
the  sheriff,  for  the  purpose  of  permitting  execution  to  be  levied 
thereon. 

In  pursuance  of  the  order  the  sheriff  levied  upon  the  note 
and  mortgage,  took  them  into  his  possession,  and  after  notice 
sold  them  to  plaintiff,  who  was  the  highest  bidder  therefor. 
On  April  4,  1899,  the  day  before  the  statute  would  run  against 
the  note  and  mortgage,  plaintiff  filed  a  complaint  for  the  fore- 
cloeure  thereof,  which  action  is  still  pending.  On  April  12, 
1899,  the  defendant  made  three  motions:  1.  To  set  aside  the 
order  of  court  authorizing  the  levy  on  the  note  and  mortgage; 
2.  To  set  aside  the  levy  and  sale  and  recall  the  writ  of  execu- 
tion; 3.  That  the  judgment  in  the  action  be  declared  paid,  sat- 
isfied, and  discharged. 

These  motions  were  each  denied,  and  defendant  has  appealed 
from  the  orders  by  three  separate  appeals,  which  are  brought  up 
in  the  same  transcript.  The  first  two  motions  involve  practi- 
cally the  same  proposition,  and  may  be  considered  together. 

The  main  question  involved  and  discussed  is  as  to  whether 
or  not  the  sheriff  may  levy  a  writ  of  execution  upon  a  promis- 
sory note,  and  sell  it  as  personal  property  capable  of  manual  de- 
livery. If  the  note  could  be  so  levied  upon  and  sold,  it  is  im- 
material whether  done  by  order  of  court  or  otherwise.  The 
order  probably  was  unnecessary,  but  it  did  no  harm.  There  is 
no  question  here  involved  as  to  the  right  of  the  sheriff  to  take 
possession  of  a  promissory  note  in  the  hands  of  the  judgment 
debtor.  Neither  is  there  any  question  as  to  the  rights  of  any 
other  creditor,  except  the  plaintiff,  who  had  the  execution  is- 
sued upon  her  judgment.  The  question,  then,  is  simply  as  to 
the  right  of  the  plaintiff  to  levy  an  execution  upon  a  promissory 
note  in  such  position  and  custody  that  the  sheriff  may  peaceably 
take  the  actual  possession  of  it.     The  promissory  note  was  per- 
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sonal  property.  (Code  Civ.  Proa,  sec.  17,  subd.  3.)  Property, 
may  be  attached  or  taken  on  execution  in  like  manner  as  upon 
writ  of  attachment.  (Code  Civ.  Proa,  sec.  GS8.)  Personal 
property  capable  of  manual  delivery  must  be  attached  by  taking 
it  into  custody.     (Code  Civ.  Proa,  sec.  542,  subd.  3.) 

In  the  case  of  Davis  v.  Mitchell,  31  Cal.  81,  the  matter  was 
fully  considered,  and  it  was  held  that  under  the  provisions  of 
the  practice  act,  which  are  similar  to  the  provisions  of  the  code 
on  the  same  subject,  that  a  promissory  note  is  subject  to  seizure 
and  sale  under  execution.  This  case  was  cited  with  approval 
in  Donohoe  v.  Gamble,  38  Cal.  352,4  and  has  never  been  over- 
ruled, and  we  see  no  reason  for  changing  the  rule  as  therein 
laid  down.  This  court  in  McBride  v.  Fallon,  65  Cal.  303,  refers 
to  the  case  of  Davis  v.  Mitchell,  supra,  and  says:  "We  could 
not  with  our  present  views  assent  to  the  doctrine  of  that  case"; 
but  the  court  was  discussing  the  question  as  to  whether  or  not 
a  judgment  could  be  levied  upon  and  sold  under  execution  as 
personal  property  capable  of  manual  delivery.  The  question 
here  presented  was  not  in  any  way  involved  in  the  case.  In 
D,ore  v.  Dougherty,  72  Cal.  235,5  it  was  held  that  a  judgment 
was  not  subject  to  levy  and  sale  under  execution  as  personal 
property  capable  of  manual  delivery.  The  distinction  be- 
tween a  judgment  and  a  promissory  note  is  plain.  The  judg- 
ment is  a  matter  of  record.  It  is  the  record  evidence  of  the  debt 
due  by  the  judgment  debtor.  It  is  not  capable  of  being  taken 
out  of  the  book  where  it  is  recorded  and  personally  delivered. 
The  sheriff  cannot  seize  the  judgment,  take  possession  of  it, 
and  sell  it.  But  a  promissory  note,  negotiable  in  form,  which 
passes  in  the  commercial  world  by  indorsement  and  delivery 
and  is  subject  to  sale,  is  quite  different.  The  owner  of  such 
promissory  note  cannot  refuse  to  pay  a  just  judgment  against 
him  and  claim  the  note  as  exempt  from  execution.  If  it,  in 
any  way,  can  be  found  and  seized  by  the  sheriff  on  execution, 
it  may  be  sold  and  delivered  to  the  purchaser. 

A  similar  statute  exists  in  Louisiana  (Code  of  Practice,  sec. 
647),  and  it  is  held  in  that  state  that  promissory  notes  may  be 
levied  upon  and  sold.     (Fluker  v.  Bullard,  2    La.    Ann.    338; 
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Stockton  v.  .Stanbrough,  3  La.  Ann.  390;  Nugent  v.  McCaffrey, 
33  La.  Ann.  271.) 

In  Iowa  an  execution  may  be  levied  upon  a  promissory  note 
and  the  note  sold  by  the  sheriff.  (Iowa  Eev.  Stats.,  sec.  3272; 
Earliart  v.  Gant,  32  Iowa,  483.)  And  so  in  Indiana.  (2  Eev. 
Stats.  1876,  sec.  438,  p.  208;  Bay  v.  Sauhpaugh,  74  Ind.  399.) 

In  Freeman  on  Judgments,  third  edition,  section  112,  the 
author  in  stating  the  rule  says:  "There  are  many  choses  in  ac- 
tion, which  from  their  intangible  character,  seem  to  be  incapa- 
ble of  being  made  the  subjects  of  direct  levy  and  sale.  Of 
this  character  are  all  debts  and  credits  not  evidenced  by  writ- 
ing or  by  something  capable  of  being  seized  and  taken  into  pos- 
session or  in  some  manner  made  to  bear  witness  to  a  change  in 
their  ownership."  He  then  enumerates  both  accounts  and 
judgments  as  being  such  property.  In  a  late  case  decided  by 
the  supreme  court  of  New  York  (Eratzenstein  v.  Lehman,  46 
29*.  Y.  Supp.  71,  19  N.  Y.  App.  Div.  228),  in  speaking  of  the 
authority  given  by  the  code  of  New  York  to  levy  upon  a  prom- 
issory note,  the  court  said:  "While  they  do  not  always  pass  by 
delivery,  but  sometimes  require  an  indorsement  to  transfer  a 
complete  title,  yet  they  are  usually  paid  or  payable  only  to  the 
person  who  has  them  in  his  actual  possession;  and  the  posses- 
sion itself  is  ordinarily  required  as  satisfactory  evidence  of  the 
right  to  recover  the  money  which  is  to  be  paid  by  their  terms. 
While  they  are,  in  a  technical  sense,  choses  in  action,  yet  prac- 
tically the  paper  itself  is  property,  is  regarded  as  such,  and  is 
dealt  with  like  other  tangible  personal  property." 

The  motions  were,  therefore,  properly  denied.  Aside  from 
the  main  point  the  defendant  is  not  in  position  to  complain. 
He  does  not  appear  to  have  paid  the  judgment  or  to  have  in 
any  way  attempted  to  get  the  promissory  note  and  mortgage. 
He  made  no  attempt  to  prevent  the  note  from  becoming  barred 
by  the  statute,  and  when  he  made  these  motions  the  statute, 
but  for  the  act  of  plaintiff,  would  have  run.  If  the  motions 
had  been  granted  the  promissory  note  and  mortgage  barred  by 
the  statute  would  probably  be  worthless.  It  seems  that  defend- 
ant intends,  as  appears  by  this  record,  not  only  to  leave  plain- 
tiff's judgment  unpaid,  but  to  attempt  to  keep  pliintiff  from 
selling  the  mortgaged  lands  which  the  court  found  to  be  wh.it 
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is  known  as  "wash  land  and  worthless."  While  defendant  is 
entitled  to  his  legal  rights,  yet  his  position  here  certainly  does 
not  commend  him  to  the  favorable  consideration  of  a  court  of 
equity. 

It  follows  that  the  orders,  and  each  of  them,  should  be  af- 
firmed. 

Haynes,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  orders, 
and  each  of  them,  are  affirmed. 

McFarland,  J.,  Henshaw,  J.,  Temple,  J.. 

Hearing  in  Bank  denied. 
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B.  H.  DEXMS,  Appellant,  v.  H.  KOLM  et  al.,  Eespondents. 
BEETHA  KOLM,  Intervenor,  Eespondent. 

Action  for  Goods  Sold  to  Partnership — Attachment — Adverse  Claim- 
ant op  Attached  Fund — Intervention. — In  an  action  for  goods, 
wares,  and  merchandise  sold  to  a  firm,  where  money  in  the 
hands  of  a  third  person  was  attached  as  the  property  of  one 
of  the  defendants  alleged  to  be  a  member  of  the  firm,  a  sister 
of  such  defendant,  who  claimed  the  money  attached  as  the  pro- 
ceeds of  a  note  and  mortgage  assigned  to  her  by  such  defend- 
ant, and  who  alleged  that  the  note,  mortgage,  and  money  never 
belonged  to  the  firm,  and  that  she  was  the  owner  thereof,  has 
the  right  to  intervene  to  defend  her  interest  in  the  money  so 
attached  as  against  the  plaintiff. 

Id. — Issue  as  to  Partnership — Prima  Facie  Case — Practice  of  Court 
— Evidence — Declarations  and  Acts  of  Copartners. — Upon  the 
trial  by  jury  of  an  issue  as  to  whether  the  defendant  under 
whom  the  intervenor  claimed  the  money  attached  was  a 
member  of  the  firm,  it  is  the  duty  of  the  court  to  deter- 
mine whether  there  is  prima  facie  evidence  that  he  was  a 
partner  therein,  and  if  a  prima  facie  case  is  established,  the 
admissions,  declarations,  and  acts  of  the  other  partners  in  the 
course  of  the  partnership  business  are  admissible  against  him, 
upon  the  theory  that  he  was  a  partner;  and  it  is  error,  in  such 
case,  to  exclude  them  upon  the  contrary  theory. 
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APPEAL  from  a  judgment  of  the  Superior  'Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  triaL  M.  T. 
Allen,  Judge. 

The  facts  are  stated  in  the  opinion. 

Dillon  &  Dunning,  for  Appellant 

HcKeeby  &  McKeeby,  and  L.  C.  Whitney,  for  Respondent. 

■COOPER,  C.1 — This  action  was  brought  to  recover  for  goods, 
wares,  and  merchandise,  alleged  to  have  been  sold  to  the  de- 
fendants as  copartners  under  the  firm  name  of  "Kolm  Bros." 
One  Perkins  had  in  his  hands  about  eight  hundred  and  seventy 
dollars,  which  plaintiff  claimed  to  be  the  money  of  H.  Kolm, 
who  was  alleged  to  be  one  of  the  partners. 

Plaintiff  had  the  eight  hundred  and  seventy  dollars  attached 
in  this  action  as  the  property  of  H.  Kolm.  Bertha  Kolm,  a 
sister,  filed  a  complaint  in  intervention  in  which  she  denied 
that  the  money  so  attached  was  the  property  of  H.  Kolm  or  of 
"Kolm  Bros.,"  and  alleged  that  the  same  was  her  property, 
and  asked  that  she  be  adjudged  to  be  the  owner  thereof.  A 
demurrer  was  interposed  by  plaintiff  to  the  complaint  in  inter- 
vention, overruled,  and  plaintiff  filed  an  answer  to  said  com- 
plaint. The  respondent  H.  Kolm  filed  an  answer  to  the  com- 
plaint of  plaintiff,  in  which,  among  other  things,  he  denied  that 
he  ever  was,  ait  any  time,  a  member  of  the  firm  of  "Kolm  Bros," 
or  that  he  was  in  any  way  indebted  to  the  plaintiff.  The  case 
was  tried  before  a  jury,  and  verdicts  rendered  for  the  respond- 
ent H.  Kolm  and  the  intervenor  Bertha  Kolm.  Upon  these 
verdicts  judgment  was  entered.  This  appeal  is  from  the  judg- 
ment and  an  order  denying  plaintiff's  motion  for  a  new  trial. 

It  is  claimed  that  the  court  erred  in  overruling  the  demurrer 
to  the  complaint  in  intervention,  for  the  reason  that  the  said 
complaint  does  not  state  facts  showing  that  the  intervenor  has 
any  interest  in  the  matter  in  controversy,  or  that  the  decision 
would  in  any  way  affect  her  rights  It  is  provided  in  the  Code 
of  Civil  Procedure,  section  387:  "Any  person  may,  before  the 
trial,  intervene  in  an  action  or  proceeding,  who  has  an  interest 
in  the  matter  in  litigation,  in  the  success  of  either  of  the  par- 
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ties,  or  an  interest  against  both."  In  this  case  the  intervenor 
claimed  the  money  in  the  hands  of  Perkins,  as  the  proceeds  of 
a  note  and  mortgage  that  had  been  assigned  to  her  by  respond- 
ent H.  Kolm.  She  alleged  that  "Kolm  Bros."  were  at  no  time 
the  owners  of  said  note  or  mortgage  or  of  the  money  in  the 
hands  of  Perkins,  but  that  she  was  the  owner  of  the  same. 

If  she  could  show  that  H.  Kolm  was  not  one  of  the  copart- 
ners of  the  firm  of  "Kolm  Bros.,"  then  he  was  not  indebted  to 
plaintiff.  If  plaintiff  was  not  a  creditor  of  H.  Kolm  at  any 
time,  then  he  could  not  attack  the  transfer  of  the  note  and 
mortgage  made  by  H.  Kolm  to  the  intervenor.  We  think  the 
intervenor  had  such  interest  as  would  entitle  her  to  intervene 
under  the  statute.  It  was  said  by  this  court  in  Coffey  v.  Green- 
field, 55  Cal.  382,  in  speaking  of  the  interest  which  entitles  a 
party  to  intervene:  "And  the  code  does  not  attempt  to  specify 
what  or  how  great  this  interest  shall  be,  in  order  to  give  a  right 
to  intervene.  Any  interest  is  sufficient.  The  fact  that  the  in- 
tervenor may  or  may  not  protect  his  interest  in  some  other  way 
is  not  material.  If  he  lias  an  interest  in  the  matter  in  litiga- 
tion or  in  the  success  of  either  of  the  parties'  he  has  a  right 
to  intervene."  The  provisions  of  our  statute  are  taken  sub- 
stantially from  the  Code  of  Procedure  of  Louisiana,  and  the 
practice  in  that  state  is  to  allow  a  party  to  intervene  whose 
property  has  been  seized  or  attached  in  the  suit.  (Pomeroy  on 
Eemedies  and  Remedial  Eights,  sec.  427,  p.  464,  note  2;  Field  v. 
Harrison,  20  La.  Ann.  411;  Yale  v.  Hoopes,  16  La.  Ann.  311; 
Letchford  v.  Jacohs,  17  La.  Ann.  79.) 

Plaintiff  claims  that  the  court  erred  in  sustaining  objections 
made  by  respondents  to  several  questions  tending  to  prove  decla- 
rations made  by  F.  Kolm  and  T.  E.  Kolm  as  to  the  partnership 
affairs,  who  composed  the  firm,  the  amount  of  the  investments 
of  each  of  the  brothers  in  the  business,  as  to  the  object  of  re- 
spondent H.  Kolm  in  disposing  of  the  note  and  mortgage  to  re- 
spondent Bertha  Kolm.  The  above  statement  shows  generally 
the  nature  of  the  offered  evidence,  and  it  will  not  be  necessary; 
to  consider  the  questions  and  rulings  separately. 

The  court,  after  several  questions  were  asked  tending  to  show 
the  above  matters,  in  sustaining  objections  to  the  questions, 
6aid:  "I  don't  care  to  hear  any  authorities  upon  the  proposition 
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that  one  man  can,  by  any  declaration  of  his,  bind  another,  ex- 
cept he  be  present  and  hear  it,  as  to  the  relation  between  them. 
I  said  yesterday  that  this  is  a  case  of  trial  by  jury,  in  which 
they  determine  all  questions  of  fact.  It  is  not  within  the  prov- 
ince or  power  of  this  court  to  say  whether  any  prima  facie  case 
or  any  other  case  is  made  out.     The  objection  is  sustained." 

The  court  erred  in  excluding  the  offered  evidence.  It  was 
one  of  the  main  points  at  issue  as  to  whether  or  not  H.  Kolm 
was  one  of  the  partners  of  the  firm  of  "Kolm  Bros."  It  was 
also  material  to  determine  the  issue  as  to  the  ownership  of  the 
note  and  mortgage  which  H.  Kolm  claims  to  have  sold  to  his 
sister  Bertha. 

After  a  prima  facie  case  as  to  partnership  is  made,  the  ad- 
missions and  conduct  of  the  several  partners  in  the  course  of 
the  partnership  business  are  admissible  as  against  the  others. 
(1  Greenleaf  on  Evidence,  sec.  177;  Collyer's  Law  of  Partner- 
ship, sec.  775;  1  Lindley  on  Partnership,  2d  ed.,  128,  note  2.) 
And  in  a  trial  before  a  jury  it  is  incumbent  on  the  judge  to  de- 
termine the  question  whether  there  is  prima  facie  evidence  of 
a  partnership.  (Hilton  v.  McDowell,  87  N.  C.  364;  Bryce  v. 
Joynt,  63  Cal.  378.1)  The  ultimate  facts  in  such  cases  should 
be  determined  by  the  jury  upon  proper  instructions  from  the 
court,  but  the  prima  facie  showing  of  a  partnership  having  been 
made,  the  court  should  admit  all  evidence  that  is  admissible 
upon  the  theory  that  the  partnership  has  been  fully  proven. 
Any  other  rule  would  deprive  a  party  of  very  material  testi- 
mony. In  this  case,  for  instance,  if  the  jury  had  concluded  that 
a  partnership  existed,  and  that  H.  Kolm  was  a  member  of  the 
said  partnership,  it  would  not  have  had  before  it  any  of  the 
evidence  that  was  offered  upon  the  theory  that  he  was  such 
partner.  The  exclusion  of  the  evidence  was  upon  the 
theory  that  H.  Kolm  was  never  a  partner  of  "Kolm  Bros." 
If  the  jury  had  found  such  copartnership,  then  the  evi- 
dence was  admissible.  In  order  for  it  to  be  admitted  the  case 
would  have  to  be  retried.  There  was  ample  evidence  to  show 
prima  facie  that  II.  Kolm  was  a  partner  of  "Kolm  Bros."  He 
was  in  the  store,  and  was  in  and  about  the  business,  conducting 
and  managing  it  apparently  as  the  other  brothers.     Before  the 
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business  was  opened  in  Los  Angeles  the  witness  Linehan  testi- 
fied that  H.  Kolm  told  her  "that  he  was  going  to  invest  some 
money  and  look  around  and  start  in  business  here  in  Los  An- 
geles." 

The  witness  Jappa  testified  that  H.  Kolm  told  him  that  "he 
had  more  money  invested  in  the  business  than  his  brothers." 
The  witness  Stelinski  testified  that  after  the  "Kolm  Bros."  had 
closed  their  store  in  Los  Angeles,  he  was  present  at  a  store  in 
Chicago  being  opened  by  "H.  Kolm,"  and  witness  saw  goods 
marked  very  low,  and  some  of  the  cases  had  "Los  Angeles"  writ- 
ten upon  them  which  appeared  to  be  obliterated  and  witness  said 
to  H.  Kolm,  "Have  you  stolen  those  goods  or  found  them  be- 
cause you  can  sell  them  so  cheap?"  Kolm  answered:  "We  had 
a  store  in  Los  Angeles,  we  brothers,  but  we  couldn't  agree,  .  .  .  . 
after  disposing  of  what  we  could  the  balance  was  shipped  to 
Chicago,  ....  he  said  they  were  three  in  partnership;  .... 
he  said  the  Jews  swindled  enough,  and  it  is  not  more  than  right 
that  we  should  do  the  same  or  swindle  them." 

In  a  letter  written  at  Chicago,  August  22,  1897,  to  his  sister 
the  intervenor,  H.  Kolm,  said:  "Now,  we  are  already  through 
with  the  business  and  live  again  on  Fry  street  here.  Each  goes 
his  own  way  whence  he  came.  Theodore  will  soon  be  west 
again,  Ferdinand  again  at  Moody's  school  and  I  am  out  working 
at  present "We  cannot  think  of  such  a  thing  as  to  con- 
duct a  business  in  partnership  again."  There  are  other  circum- 
stances and  admissions,  but  the  above  is  sufficient.  It  was  the 
duty  of  the  court  to  determine  whether  or  not  a  prima  facie 
case  showing  H.  Kolm  to  have  been  a  partner  was  established. 
Such  prima  facie  case  was  established.  The  offered  evidence 
was  admissible  upon  the  theory  that  H.  Kolm  was  >a  partner. 

We  advise  that  the  judgment  and  order  be  reversed. 

Chipman,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  are  reversed. 

McFarland,  J.,  Henshaw,  J.,  Temple,  J. 
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[S.   F.  No.   1583.    Department  Two— December  22,   1900.] 

HESTEE  A.  LAEBABEE,  Appellant,  v.  TO  WX  OF  CLOVER- 
DALE   et  al.,  Respondents. 

Municipal  Corporation — Liability — Grading  of  Street — Stoppage  op 
Watercourse — Injury  to  Lot  Owner. — A  town  is  liable  to  the 
owner  of  a  lot  for  damages  resulting  from  the  grading  of  a 
street  in  such  a  manner  as  to  stop  the  flow  of  water  in  a 
channel  leading  to  a  river  and  to  cause  the  water  to  back  up 
and  overflow  such  lot. 

Id. — Immaterial  Questions. — The  questions  whether  the  channel  or 
waterway  in  which  the  water  was  accustomed  to  flow  to  the 
river  was  natural  or  artificial  and  whether  the  water  flowed 
therein  only  during  rainy  weather,  or  whether  it  was  only  sur- 
face water,  are  immaterial  to  the  cause  of  action  for  causing 
it  to  accumulate  and  overflow  plaintiff's  lot  to  his  damage. 

Id. — "Natural  Channel" — Surface  Water — Duty  of  Town. — The 
term  "natural  channel"  may  be  construed  as  including  all  chan- 
nels through  which,  in  the  existing  condition  of  the  country, 
the  water  naturally  flows;  and  where  surface  water  has  a 
definite  channel  in  which  it  is  accustomed  to  flow,  the  town 
through  which  it  flows  is  bound  to  provide  means  for  its  es- 
cape  in  grading  its  streets. 

Id. — Source  of  Water  Immaterial. — No  matter  from  what  source  or 
by  what  means  the  water  which  flowed  through  the  channel 
was  received  therein,  the  town  had  no  right  to  turn  it  upon 
the  land  of  the  plaintiff. 

Id. — Consequential  Damages  from  Grading — Direct  Invasion  of 
Eights. — The  principle  that  the  town,  in  the  regular  performance 
of  its  official  functions  in  grading  the  street,  is  not  responsible 
for  consequential  damages,  has  no  application  to  the  stoppage 
of  a  watercourse  which  causes  a  direct  invasion  of  the  plain- 
tiff's rights. 

APPEAL  from  an  order  of  the  Superior  Court  of  Sonoma 
County  denying  a  new  trial.     S.  K.  Dougherty,  Judge. 

Smith  &  Murasky,  and  James  F.  Smith,  for  Appellant. 

A  city  is  liable  for  the  obstruction  of  surface  water  accus- 
tomed to  flow  from  lots  in  a  definite  channel.  (Los  Angeles  etc. 
Assn.  v.  Los  Angeles,  103  Cal.  461,  468;  Conniff  v.  San  Francisco , 
67  Cal.  45;  Ricliardson  v.  Eureka,  96  Cal.  444;  Mag^uire  v.  Car- 
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terville,  76  Ga.  84;  Eychliclci  v.  St.  Louis,  98  Mo.  497 *;  4  L.  K. 
Ann.  594;  O'Brien  v.  St.  Paul,  18  Minn.  176;  Pcttigrcw  v. 
EvansviUe,  25  Wis.  223,  230.2) 

James  W.  Oates  and  J.  E.  Leppo,  for  Respondents. 

The  town  is  not  liable  for  consequential  damages  arising  from 
its  authorized  acts  in  grading  the  streets.  (Dillon  on  Municipal 
Corporations,  sec.  989.)  The  nonsuit  was  properly  ordered. 
The  trial  was  by  the  court,  in  which  case  the  rule  applicable  to 
jury  trials  that  if  there  is  some  evidence  tending  to  support 
the  complaint,  a  nonsuit  should  not  be  granted,  does  not  apply. 
(Downing  v.  Murray,  113  Cal.  455;  Fox  v.  Southern  Pac.  Co., 
95  Cal.  234.) 

SMITH,  C. — The  plaintiff  was  nonsuited  in  the  court  below, 
and  appeals  from  an  order  denying  a  new  trial.  The  suit  was 
brought  to  enjoin  the  maintenance  of  an  alleged  nuisance,  and 
for  damages  suffered  by  the  plaintiff  by  reason  of  it.  The  de- 
fendants, other  than  the  town,  were  trustees  of  the  town,  but 
are  sued  individually.  There  was  no  evidence  tending  to  es- 
tablish the  cause  of  action  as  against  them;  and  as  to  them  the 
nonsuit  was  rightly  granted.  The  material  facts  of  the  case 
as  disclosed  by  the  evidence  are  as  follows: 

Plaintiff  is  the  owner  of  a  lot  containing  about  two  acres  of 
land  in  the  town  of  Cloverdale,  fronting  northwest  on  First, 
and  northeast  on  Washington  street.  First  street  runs  north- 
east and  southwest;  but  the  witnesses  speak  with  regard  to  it  as 
though  it  ran  east  and  west,  and  for  convenience  of  expression 
I  will  adopt  this  usage.  The  plaintiff  has  been  the  owner  of 
the  lot  in  question  since  1890,  and  had  previously  resided  there- 
on with  her  husband  from  1886.  During  all  this  time  there 
was  a  waterway  running  along  the  south  side  of  First  street 
past  her  lot,  in  which,  during  the  rainy  season,  or  at  least  dur- 
ing wet  seasons  there  was  running  water.  This  water,  prior 
to  1893,  crossed  Washington  street  through  a  culvert,  and 
passed  on  to  West  street — about  a  thousand  feet  farther  on — and 
thence  along  the  same  southerly  to  a  large  ditch,  and  into  the 
river.     But  in  that  year  Washington  street  was  graded  across 
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First  street  so  as  to  form  an  embankment  across  the  waterway, 
and  without  culvert,  by  which  the  water  was  diverted  from  its 
former  course  and  made  to  flow  along  the  west  side  of  "Wash- 
ington street,  near  the  east  boundary  of  plaintiffs  lot.  The  re- 
sult was  that,  during  the  two  rainy  seasons  following  this  work, 
the  water  was  backed  up  over  the  land  of  the  plaintiif,  and  part 
of  her  land,  with  thirty  or  forty  feet  of  her  fence  on  Washing- 
ton street,  washed  away.  The  channel  of  the  water  was  also 
washed  out  to  the  depth  of  about  three  or  three  and  one-half 
feet,  and  to  the  width  of  six  or  seven,  and  access  and  egress  to 
and  from  her  land  thus  impeded. 

One  of  the  grounds  for  nonsuit  was  that,  prior  to  1893,  the 
water — which  respondent  claims  was  mere  surface  water — 
"never  run  there  in  any  well-defined  channel  for  any  consider- 
able time'';  and  the  court  seems  to  have  based  the  decision  on 
this  ground,  or,  as  expressed  by  itself,  on  "the  absence  of  a 
clearly  defined  channel  upon  First  street  prior  to  1893."  But 
there  was  evidence  that  there  was  such  a  channel.  The  plain- 
tiff testified  that  from  the  time  she  went  to  reside  on  the  place 
in  1886  "there  was  a  waterway  at  the  edge  of  the  sidewalk 
....  perhaps  eighteen  inches  deep,  with  a  sandy,  pebbly  bot- 
tom," crossed  by  "a  plank  about  three  feet  along."  And  the 
witness  Crigler  testified  that  the  water  had  flowed  along  First 
street  from  the  time  it  was  first  graded  in  1881;  and  before  that, 
"for  twenty-five  or  more  years,"  had  "flowed  along  generally  in 
the  direction  of  First  street,"  in  "a  well-defined  watercourse  and 
channel  meandering  generally  along  what  is  now  the  general 
course  of  First  street."  Some  of  the  witnesses,  indeed,  testi- 
fied that  prior  to  1893  there  was  no  regular  ditch  along  First 
street  but  only  a  gutter,  and  that  the  water  was  confined  merely 
by  the  sidewalk  on  one  side  and  the  rise  of  the  street  on  the 
other.  But  this  is  not  in  conflict  with  the  other  evidence,  but 
equally  establishes  the  existence  of  "a  watercourse,"  or  "clearly 
defined  channel";  and,  indeed,  had  it  been  otherwise  it  should, 
on  motion  for  a  nonsuit,  have  been  disregarded. 

The  fact  that  the  water  flowed  only  during  the  rainy  season, 
or  during  rainy  weather,  or,  as  claimed  by  respondent,  was  mere 
surface  water,  is  quite  immaterial;  and  it  may  even  be  admitted 
(though  there  was  evidence  to  the  contrary)  that   the   course 
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over  which  the  water  flowed  was  not  a  natural  watercourse. 
It  was  sufficient  that  there  was  and  for  many  years  had  been  a 
definite  channel,  whether  natural  or  artificial,  and  that  the  de- 
fendant obstructed  this  channel,  and  thus  diverted  the  water 
onto  plaintiff's  land — that  is  to  say,  not  only  onto  the  west 
half  of  Washington  street — which  is  presumably  the  land  of 
the  plaintiff  (Civ.  Code,  sees.  831,  1112) — but  onto  her  lot  out- 
side the  street.  "An  individual  has  no  right  to  collect  in  ar- 
tificial channels  mere  surface  water  and  precipitate  it  on  the 
land  of  another.  Xor  has  a  corporation,  whether  public  or 
private,  the  right  to  collect  in  such  channels  the  mere  surface 
water  precipitated  by  rain  or  snow  over  large  districts  and 
throw  it  upon  the  property  of  another."  (Conniff  v.  San  Fran- 
cisco, G7  Cal.  45.)  With  reference,  therefore,  to  the  damage 
accruing  from  the  impact  of  the  water  onto  the  plaintiff's  land, 
the  case  comes  directly  within  the  principle  cited. 

And  generally,  I  think,  the  case  comes  within  the  authority 
of  the  decision  last  cited  and  of  Los  Angeles  Cem.  Assn.  v.  Los 
Angeles,  103  Cal.  4G1.  In  Conniff  v.  San  Francisco,  supra, 
which  was  a  case  very  similar  to  this,  the  channel  obstructed  is 
referred  to  in  the  course  of  the  opinion  as  "a  natural  channel," 
but  the  meaning  of  this  expression  is  to  be  interpreted  by  ref- 
erence to  the  actual  character  of  the  channel  as  shown  by  the 
pleadings  and  evidence  in  the  case;  and  from  this  it  does  not 
appear  to  have  been  anything  more  than  "a  watercourse  cross- 
ing the  street/'  and  "the  channel  of  usual  escape."  We  may, 
therefore  construe  the  term  "natural  channel"  as  including  all 
channels  through  which,  in  the  existing  condition  of  the  coun- 
try, the  water  naturally  flows.  As  is  said  in  Los  Angeles  Cent. 
Assn.  v.  Los  Angeles,  supra:  "In  all  regions  of  country  having 
a  broken  surface,  and  subject  to  heavy  rainfall,  surface  water 
does  make  for  itself  or  assume  definite  channels  in  seeking,  pur- 
suant to  the  law  of  gravitation,  a  lower  level";  and  it  is  also 
said  that  municipal  corporations  are  bound  to  provide  for  the 
escape  of  surface  water  in  all  "that  class  of  cases  where  the  sur- 
face water,  owing  to  the  conformation  of  the  adjacent  country, 
has  formed  for  itself  a  definite  channel  in  which  it  is  accustomed 
to  flow."  In  both  of  the  cases  cited  the  decision  and  language 
of  the  court  must  be  construed  as  referring  to  the  existing  con- 
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dition  of  the  surrounding  country,  which  had  come,  in  each 
case,  to  be  a  part  of  a  city,  and  thus  materially  and  essentially 
transformed  from  its  original  condition.  In  each  case,  though 
the  channel  of  egress  was  probably  the  same  as  before  the  city 
existed,  the  waters  flowing  to  it — by  reason  of  the  grading  of 
lots  and  streets — may,  and  indeed  must, have  been  different  from 
what  before  the  improvement  of  the  city  naturally  flowed  to 
the  same  point;  and  it  is  to  the  conditions  existing  at  the  time 
K>f  the  suit,  and  not  to  those  anciently  or  originally  existing, 
that  the  decisions  must  be  understood  to  relate.  And  this,  on 
principle,  must  be  the  true  construction  of  the  term  "natural 
channel,"  when  used  in  the  present  connection.  For  by  the 
necessarily  great  changes  that  must  occur  in  the  conformation 
of  the  country  in  the  building  of  a  city  the  natural  channels 
for  the  surface  water  are  changed;  and,  as  the  changes  in  the 
ground  are  inevitable  and  legitimate,  and  therefore  natural, 
the  new  channels,  through  which  under  natural  laws  the  sur- 
face waters  are  discharged,  must  also  be  regarded  as  natural. 

Some  other  grounds  are  urged  by  respondent  in  support  of 
the  judgment  to  which  we  will  briefly  advert: 

1.  It  is  claimed  that  the  natural  course  of  the  surface  waters 
from  the  canyon  west  of  the  town,  in  which  they  have  their 
source,  was  not  along  First  street,  but  from  the  land  of  one  Smith, 
west  of  the  western  terminus  of  the  street,  southwesterly  into  a 
ditch  passing  to  the  south  of  the  plaintiff's  lot;  that  the  waters 
were  diverted  to  the  course  along  First  street  by  a  board  fence 
erected  by  Smith  about  the  time  of  the  construction  of  the  en- 
bankment  across  First  street  complained  of;  and  that  in  fact 
the  damage  to  the  plaintiff  was  caused  by  the  increased  flow  of 
water  thus  occasioned,  and  would  not  otherwise  have  occurred. 

To  understand  this  position,  it  should  be  understood  that 
prior  to  1893  there  was  a  picket  fence  through  Smith's  place 
on  the  prolongation  of  the  south  line  of  First  street,  which  in 
1893  was  replaced  by  the  board  fence  referred  to.  But,  as  we 
have  seen,  the  evidence  showed  that  long  before  the  year  re- 
ferred to  the  course  of  the  water  had  been  along  First  street; 
and  that  any  material  difference  was  made  in  the  flow  is  a  mere 
inference.  Nor,  though  it  were  otherwise,  would  the  liability 
of  the  defendant  be  affected.     There  is  no  reason  to  suppose 
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that  the  increased  flow,  if  any,  would  have  damaged  the  plain- 
tiff's land  if  it  had  not  been  turned  by  the  defendant;  and  how- 
ever the  water  may  have  come  into  the  street,  the  defendant 
had  no  right  to  turn  it  upon  the  land  of  the  plaintiff. 

2.  It  is  further  urged  that  the  grading  of  Washington  street 
by  the  city  was  in  the  regular  performance  of  its  legitimate 
functions,  and  that  it  is  not  responsible  for  consequential  dam- 
ages. But  the  case  is  not  one  to  which  this  principle  can  ap- 
ply. The  act  complained  of  was  a  direct  invasion  of  the  plain- 
tiff's rights  and  consequently  unlawful.  (Conniff  v.  San  Fran- 
cisco, supra,  and  cases  cited.) 

I  advise  that  the  order  denying  a  new  trial  be  reversed  as 
to  respondent  the  town  of  Cloverdale. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
denying  a  new  trial  is  affirmed  with  reference  to  the  respond- 
ents other  than  the  town  of  Cloverdale,  and  as  to  the  respond- 
ent last  named  it  is  reversed  and  cause  remanded  for  a  new 
trial.  McFarland,  J.,  Henshaw,  J.,  Temple,  J. 

Hearing  in  Bank  denied. 


[S.  F.  No.  613.     Department  Two— December  22,  1900.] 

DAVID    JONES,    Administrator,  etc.,  Appellant,  v.  NEILS 
IVERSON   et  al.,  Respondents. 

Appeal  from  Judgment — Notice — Certainty. — Where  there  is  but  one 
judgment  appearing  in  the  record  upon  appeal,  a  notice  of  ap- 
peal "from  said  judgment  made  and  entered  in  said  action 
in  favor  of  the  defendants  and  against  the  plaintiff"  is  not  in- 
effectual for  uncertainty,  in  failing  to  give  the  date  of  the  judg- 
ment or  other  identification  thereof. 

Ejectment — Pleading — Complaint — Broad  General  and  Special  De- 
murrer.— Where  the  complaint,  drawn  by  the  plaintiff  as  a  lay- 
man, appearing  in  his  own  behalf,  states  a  cause  of  action  in 
ejectment  which  is  not  the  subject  of  a  special  demurrer, 
though  it  contains  numerous  other  irrelevant  allegations  which 
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should  be  stricken  out,  and  which  are  the  proper  subject  of  a 
demurrer  especially  addressed  thereto,  it  is  error  to  sustain 
a  general  and  special  demurrer  to  the  entire  complaint. 

Id. — Proper  Ruling  on  Demurrer. — The  court  should  have  overruled 
the  general  demurrer,  and  sustained  the  special  demurrer  only 
as  to  the  objectionable  parts  of  the  complaint,  which  are  ob- 
noxious to  the  special  demurrer,  with  leave  to  amend. 

Id. — Special  Demurrer. — A  special  demurrer  should  be  directed  to- 
specific  portions  of  the  complaint,  and  the  grounds  thereof 
should  be  specifically  pointed  out. 

Id. — Ambiguity. — If  enough  appears  to  make  the  pleading  easy  of  com- 
prehension and  free  from  reasonable  doubt,  a  demurrer  on  the 
ground   of  ambiguity   should   be  overruled. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Mendo- 
cino County.     H.  L.  Gillespie,  Judge  presiding. 

The  facts  are  stated  in  the  opinion. 

David  Jones,  Appellant,  in  pro.  per. 

J.  A.  Cooper,  and  L.  G.  Morse,  for  Eespondents. 

CH1PMAN,  C. — Defendants  demurred  to  the  complaint  on 
several  grounds;  the  demurrer  was  sustained,  and,  plaint  iff  de- 
clining to  amend,  defendants  had  judgment,  from  which  plain- 
tiff appeals. 

1.     Eespondents  object  to  the  consideration  of  the  appeal 
on  the  ground  of  the  insufficiency  of  the  notice.     It  is  as  fol- 
lows: 
"[Title  Court  and  Cause.] 

"Please  take  notice  that  the  plaintiff  in  the  above-entitled 
action  hereby  appeals  to  the  supreme  court  of  the  state  of  Cal- 
ifornia from  said  judgment  made  and  entered  in  said  action  in 
favor  of  the  defendants  and  against  the  plaintiff." 

The  notice  does  not  give  the  date  of  the  judgment, nor  identify 
it  in  any  way,  except  by  the  statement  as  above  given.  If  the  rec- 
ord showed  more  than  one  judgment,  or  if  it  showed  in  addition 
to  the  judgment  an  order  in  the  nature  of  a  judgment, the  notice 
might  be  ineffectual  for  uncertainty.  But  as  there  was  but 
one  judgment,  to  wit,  the  judgment  on  demurrer  in  favor  of 
defendants  and  against  the  plaintiff,  we  think  the  notice  was 
sufficiently  definite  to  entitle  appellant  to  be  heard  here. 
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2.  The  demurrer  went  to  the  sufficiency  of  the  complaint 
and  also  specially  set  forth  as  grounds:  Misjoinder  of  parties 
defendant;  that  several  causes  of  action  have  been  improperly 
united;  that  the  complaint  is  unintelligible,  uncertain  and  am- 
biguous. 

The  complaint  was  drawn  by  plaintiff  and  signed  in  propria 
persona.  It  is  obvious  that  he  is  a  layman  with  a  very  im- 
perfect notion  of  what  constitutes  the  statement  of  a  cause  of 
action  in  plain  and  concise  language.  Briefly,  it  is  alleged  in 
the  complaint  that  one  Evan  Davis  died  testate  in  April,  1888, 
seised  of  certain  land  in  Mendocino  county,  and  plaintiff  was 
duly  appointed  administrator  of  the  estate  of  deceased,  with  the 
will  annexed;  that  on  May  3,  1892,  "plaintiff  was,  ever  since 
has  been,  and  now  is,  the  owner  and  seised  in  fee  and  entitled 
to  the  possession  of  that  certain  tract  of  land'' — here  follows  a 
description  of  the  land  of  which  the  complaint  alleges  owner- 
ship of  deceased  at  his  death,  and  also  an  additional  tract  not 
in  the  former  description. 

The  complaint  (paragraph  11)  then  sets  forth  that  while 
plaintiff  was  such  owner,  possessed  and  entitled  to  possession 
of  said  land,  the  defendants  wrongfully  and  unlawfully  en- 
tered into  and  upon  the  said  land  and  ousted  plaintiff  there- 
from, and  ever  since  have  wrongfully  and  unlawfully  withheld, 
and  now  withhold  possession,  etc.,  to  plaintiff's  damage  in  the 
sum  of  fifty  thousand  dollars. 

Then  follow  some  sixty  odd  folios  of  allegations  of  various 
incidents  in  the  history  of  plaintiff  and  the  said  Davis,  and  their 
relations  with  sundry  persons,  and  set  forth  certain  litigation 
had  by  plaintiff  and  said  Davis  with  sundry  persons,  that  ap- 
parently have  nothing  whatever  to  do  with  the  cause  of  action 
set  out  in  the  first  eleven  paragraphs  of  the  complaint,  and 
ought  to  have  been  stricken  out  on  motion.  The  special  de- 
murrer seems  to  have  been  directed  to  this  portion  of  the  com- 
plaint, although  it  in  terms  applies  to  the  entire  complaint,  and 
might,  as  to  the  matters  referred  to,  have  been  sustained.  But 
we  think  there  is  a  cause  of  action  stated  in  the  earlier  part 
of  the  complaint,  which  must  be  held  to  be  sufficiently  pleaded 
as  against  a  general  demurrer,  and  is  equally  good  against  the 
special  demurrer. 
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The  rule  is  well  established  that  a  general  demurrer  directed 
to  the  whole  of  the  complaint  should  be  overruled,  if  some  por- 
tion of  the  complaint  states  a  cause  of  action.  A  special  de- 
murrer is,  or  should  be,  directed  to  specific  portions  of  the  com- 
plaint, and  the  grounds  should  be  specifically  pointed  out.  The 
grounds  for  the  special  demurrer  in  the  present  case  are  not 
pointed  to  any  particular  paragraph  or  paragraphs,  but  are  di- 
rected to  the  whole  complaint.  But  the  first  eleven  paragraphs 
state  a  cause  of  action,  and,  separated  from  the  succeeding  para- 
graphs, 'are  not  obnoxious  to  the  special  demurrer.  We  must 
look  to  these  succeeding  paragraphs  to  ascertain  the  grounds 
for  the  special  demurrer.  It  may  be  admitted  that  these  sub- 
sequent matters  are  wholly  foreign  to  the  cause  of  action  stated 
in  the  first  part  of  the  complaint;  it  may  be  that,  as  to  these 
foreign  and  irrelevant  matters,  there  would  appear  misjoinder 
of  actions  and  parties,  and  unintelligibility  and  ambiguity  of 
statement;  still,  as  the  demurrer  is  to  the  whole  complaint  and 
there  remains  a  good  cause  of  action  elsewhere  stated,  it  was 
error  to  sustain  the  demurrer. 

If  enough  appears  to  make  the  pleading  easy  of  comprehen- 
sion and  free  from  reasonable  doubt,  a  demurrer  on  the  ground 
of  ambiguity  should  be  overruled.  (Whitehead  v.  Sweet,  126 
Cal.  67;  citing  Salmon  v.  Wilson,  41  Cal.  595.)  In  Weaver  v. 
Conger,  10  Cal.  234,  the  court  said:  "The  complaint  was  very 
loosely  drawn  and  contains  much  useless  verbiage;  but,  taking 
it  altogether,  the  facts  stated  were  sufficient  to  sustain  an  ac- 
tion. The  demurrer  was  to  the  whole  complaint;  and,  not  be- 
ing good  as  to  all,  was  properly  overruled."  In  that  case  there 
was  a  general  demurrer,  and  a  special  demurrer  for  misjoinder 
of  causes  of  action.     (See,  also,  People  v.  Morrill,  26  Cal.  336.) 

Where  the  special  demurrer  is  to  the  whole  complaint,  the 
rule  should  be  the  same  as  in  the  case  of  a  general  demurrer 
to  the  whole  complaint.  If  in  a  portion  of  the  complaint  there 
is  stated  a  good  cause  of  action,  free  from  ambiguity  or  uncer- 
tainty, or  which,  in  short,  is  not  amenable  to  any  of  the  grounds 
urged  in  the  special  demurrer,  it  is  error  to  sustain  the  de- 
murrer as  to  the  entire  complaint.  It  would  seem  that  the  re- 
dundant and  irrelevant  matter,  to  which  the  special  demurrer 
was  directed  in  this  case,  could  have  been  reached  better  by  a 
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motion  to  strike  out.  However  this  may  be,  the  court  should 
have  overruled  the  general  demurrer  and  should  have  sus- 
tained the  special  demurrer  as  to  all  that  part  of  the  complaint 
following  the  first  eleven  paragraphs,  with  leave  to  amend.  If 
plaintiff  had  in  such  case  persisted  and  refused  to  amend,  there 
would  be  some  reason  for  sustaining  a  judgment  against  him 
on  the  demurrer. 

The  judgment  should  be  reversed,  but  as  the  transcript  is 
stuffed  with  matters  having  nothing  to  do  with  the  case,  plain- 
tiff should  recover  no  more  than  one-fifth  of  the  costs  of  ap- 
peal. 

Haynes,  C,  and  Smith,  C,  concurred. 

For  the  reasons  stated  in  the  foregoing  opinion  the  judgment 
is  reversed,  plaintiff  to  be  allowed  one-fifth  of  the  costs  of  the 
appeal.  Temple,  J.,  McFarland,  J.,  Henshaw,  J. 

Hearing  in  Bank  denied. 


[L.  A.  No.  791.     Department  One.— December  24,  1900.] 

JOHN  LEMASTEES,  Eespondent,  v.  SOUTHERN  PACIFIC 
COMPANY,  Appellant. 

Actio*  fob  Death — Collision- — Open  Switch — Riding  Upon-  Board 
Attached  to  Switch-engine — Violation*  of  Rules — Contributory 
Negligence. — A  railroad  company  which  is  not  guilty  of  wanton  or 
•willful  negligence  or  misconduct  is  not  liable  in  an  action  for 
the  death  of  an  employee  who  was  killed  by  collision  of  a 
switch-engine  with  a  stationary  engine  by  reason  of  an  open 
switch,  where  he  was  guilty  of  contributory  negligence  by  rid- 
ing, in  known  violation  of  the  rides  of  the  company,  and  with- 
out its  consent  or  authority,  upon  a  board  attached  to  the  front 
and  rear  of  the  switch-engine,  placed  there  for  the  use  of  the 
yardmen  only  in  directing  the  movements  of  the  engine. 

Id. — Passenger — Licensee — Trespasser. — An  employee,  while  riding 
as  a  passenger  or  licensee  upon  defendant's  train,  can  have  no 
greater  rights  than  an  ordinary  passenger,  for  the  death  of 
whom,  while  riding  in  the  same  position  of  danger  as  the  em- 
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ployee,  the  company  would  not  be  responsible,  there  being  no 
license  to  him  as  a  passenger  to  ride  in  that  position.  If  the 
employee  was  a  trespasser,  the  company  owed  him  no  duty. 

Id. — Inappropriate  Instructions — Wanton  and  Willful  Negligence 
— Trespass — Youth  of  Deceased. — Where  there  is  no  evidence 
tending  to  show  any  wanton  or  willful  negligence  or  miscon- 
duct of  the  railroad  company,  instructions  should  not  be  given 
upon  that  subject;  and  where  it  appears  that  the  deceased  was 
nearly  seventeen  years  of  age,  and  was  a  bright,  active  boy, 
who  had  been  employed  as  fireman  upon  the  switch-engine 
upon  which  he  was  riding  when  killed,  the  court  ought  not  to 
instruct  the  jury  that  if  he  was  a  trespasser,  the  jury  could 
take   into  consideration   his   youth   and   immature   judgment. 

Id. — Contradictory  Instructions. — Instructions  that  the  plaintiff  can- 
not recover  unless  the  negligence  of  the  defendant  was  willful 
and  wanton,  and  that  if  the  death  occurred  by  reason  of  neg- 
ligence of  defendant's  servants,  without  fault  of  the  deceased, 
the  verdict  must  be  for  the  plaintiff,  are  directly  contradictory, 
•  and  require  reversal  of  the  judgment  for  the  plaintiff. 

Id. — Erroneous  Instruction — Failure  to  Stop  Train  and  Remove 
Deceased. — It  is  error  to  instruct  the  jury  that,  if  the  servants  in 
charge  of  the  engine,  knowing  that  the  deceased  was  riding  on 
the  footboard  in  a  dangerous  position,  did  not  stop  the  train 
and  order  or  compel  him  to  get  off,  but  allowed  him  to  remain 
there  without  objection  until  the  collision  occurred,  the  defend- 
ant is  liable  for  his  death,  if  it  did  not  exercise  ordinary  care 
to  prevent  the  accident. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County  and  from  an  order  denying  a  new  trial.  J.  W.  Mahon, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  W.  Ahem,  and  Walter  J.  Trask,  for  Appellant. 

A.  J.  Bledsoe,  for  Piespondent. 

GAPOUTTE,  J.— This  action  was  brought  by  the  father  to 
recover  damages  for  the  death  of  his  son.  The  deceased  was  a 
bright,  active  boy,  nearly  seventeen  years  of  age.  He  was  a 
fireman  upon  a  switch-engine  of  defendant,  and  had  been  work- 
ing in  that  capacity  for  nearly  two  months.  At  the  time  of 
the  accident  he  was  not  on  duty.  The  pay-car  of  defendant,  to 
which  was  attached  a  switch-engine,  started  to  go  from  the 
railroad  station  to  the  roundhouse.     A  board  is   attached   re- 
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speetively  to  the  front  and  rear  of  this  engine,  about  a  foot 
above  the  track.  This  board  is  placed  there  for  the  use  of  the 
yardmen  in  directing  the  movements  of  the  engine.  As  the 
engine  started  to  the  roundhouse,  the  deceased,  in  company  with 
three  others,  jumped  upon  the  rear  board,  and  while  standing 
upon  it,  and  riding  toward  the  roundhouse,  the  engine,  by 
reason  of  an  open  switch,  passed  to  another  track  and  collided 
with  a  stationary  engine  there  located.  Deceased  was  killed, 
being  jammed  between  the  engine  and  the  car,  and  the  other 
three  parties  were  severely  injured. 

If  deceased  had  been  a  passenger  upon  the  train  of  defendant, 
and  had  located  himself  in  a  position  of  danger  similar  to  that 
where  he  here  placed  himself,  it  is  evident  damages  could  not 
be  recovered  for  his  death.  His  contributory  negligence  in 
placing  himself  in  that  position  would  be  a  complete  bar  to  a 
recovery.  And  we  cannot  see  how  plaintiff  is  in  a  better  posi- 
tion to  bring  this  action  than  he  would  be  if  deceased  had 
been  a  passenger  upon  defendant's  train.  As  disclosed  by 
the  facts,  deceased  was  either  a  trespasser  or  a  mere  licensee. 
As  a  trespasser  defendant  owed  him  no  duty;  and  if  he  was  a 
mere  licensee  riding  upon  the  train,  even  conceding  that  de- 
fendant owed  him  a  duty,  still  he  certainly  had  no  more  rights 
than  a  passenger  situated  under  the  same  circumstances.  It 
would  be  an  anomaly  to  hold  that  a  mere  licensee  could  occupy 
a  position  as  to  the  defendant  more  favorable  to  himself  than 
could  the  ordinary  passenger  traveling  upon  the  train.  Again, 
if  deceased  was  a  licensee  he  was  only  a  licensee  to  ride  upon 
the  train.  He  was  not  a  licensee  to  ride  upon  this  board  at- 
tached to  the  engine.  It  was  against  the  rules  of  defendant 
for  persons  to  ride  upon  this  board,  and  deceased  was  acquainted 
with  that  fact.  In  addition  to  these  circumstances,  there  is  no 
evidence  that  the  deceased,  or  anyone  else,  with  the  consent  of 
defendant,  at  this  particular  time,  or  at  any  other  time,  rode 
upon  this  board. 

In  this  case  the  doctrine  of  Esrcy  v.  Southern  Pac.  Co.,  103 
Cal.  541,  is  invoked,  a  case  of  wanton  and  willful  misconduct 
upon  the  part  of  the  defendant.  But  this  is  no  such  case. 
Here  defendant  did  not  know  that  deceased  was  upon  the  board, 
and,  even  if  it  had  known  it,  it  did  not  know  that  the  switch 
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was  open.  If  defendant  had  known  that  the  switch  was  open, 
and  that  deceased  was  upon  the  board,  and,  being  possessed  of 
that  knowledge,  had  run  the  train  upon  the  other  track,  thereby 
colliding  with  the  second  engine,  possibly  the  doctrine  of  the 
case  cited  could  be  invoked.  Wilcox  v.  San  Antonio  By.  Co., 
11  Tex.  Civ.  App.  487,  in  its  facts  is  similar  to  the  case  at  bar, 
except  by  the  facts  of  that  case  it  appears  that  the  young  man 
injured  was  riding  on  the  engine  board  with  the  consent  of  the 
engineer  and  other  employees.  Yet  it  was  there  held  that  hav- 
ing placed  himself  in  a  position  of  danger,  he  was  barred  from 
recovering  damages  for  injuries  received  by  reason  of  defend- 
ant's negligence.  (See,  also,  Eaton  v.  Delaware  etc.  By.  Co  57 
N.  Y.  382.1) 

Instructions  of  the  court  were  given  to  the  jury  upon  the 
question  of  willful  and  wanton  misconduct  upon  the  part  of  de- 
fendant. In  view  of  what  has  been  said  the  evidence  presented 
no  question  of  that  character.  Again,  the  court  instructed  the 
jury  that  if  deceased  was  a  trespasser  the  jury  could  take  into 
consideration  his  youth,  and  the  immature  judgment  which  nat- 
urally belongs  to  youth,  etc.  When  we  consider  that  the  de- 
ceased was  nearly  seventeen  years  of  age— a  bright,  active  boy 
who  had  been  for  two  months  working  as  a  fireman  upon  the 
identical  engine  upon  which  he  was  riding  at  the  time  of  the 
accident— we  feel  assured  there  is  no  place  to  be  found  in  the 
case  where  instructions  were  appropriate  which  deal  with  this 
question  of  the  immature  judgment  of  childhood. 

The  court  gave  the  jury  the  following  instruction  at  the 
instance  of  defendant:  "In  this  case  the  plaintiff  claims  that 
his  son,  Charles  Lemasters,  was  killed  ....  through  wanton 
and  willful  neglect  of  the  defendant,  and  before  you  can  find  a 
verdict  against  the  defendant  you  must  be  satisfied  that  the  ac- 
cident causing  the  death  was  not  caused  alone  by  negligence, 
but  that  negligence  must  have  been  willful  and  wanton."  The 
following  instruction  was  given  at  the  request  of  plaintiff  in 
speaking  as  to  the  duty  of  the  defendant  to  give  signals  and 
keep  a  proper  lookout  in  order  to  prevent  a  collision:  "And  if 
you  find  from  the  evidence  that  the  servants  of  defendant  failed 
therein,  and  by  reason  of  their  negligence,  and  without  the 

1  15  Am.   Rep.  513. 
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fault  of  the  deceased,  Charley  Lemasters,  he  was  killed  in  a 
collision  as  alleged  in  the  complaint,  it  will  be  your  duty  to  find 
a  verdict  for  the  plaintiff."  These  two  instructions  are  directly 
contradictory. 

The  court  also  gave  the  jury  the  following  instruction:  "And 
if  the  servants  of  defendant  in  charge  of  and  operating  said 
engine  and  train,  knowing  that  the  deceased,  Charley  Lemas- 
ters, was  riding  on  the  footboard  of  said  switch-engine,  in  a 
dangerous  position,  yet  did  not  stop  the  train  and  order  him 
off,  or  compel  him  to  get  off,  but  allowed  him  to  remain  where 
he  was  without  objection  until  the  collision  occurred,  then  the 
defendant  is  liable  for  his  death,  and  your  verdict  must  be  for 
the  plaintiff,  provided  you  find  the  defendant  did  not  exercise 
ordinary  care  to  prevent  the  accident."  If  this  instruction  be 
sound  law,  then  the  ordinary  tramp  riding  upon  a  brakebeam 
could  recover  damages  for  injuries  received  in  a  collision  oc- 
casioned by  the  negligence  of  defendant,  if  the  defendant 
knew  the  tramp  was  riding.  The  instruction  does  not  contain 
a  sound  exposition  of  the  law. 

For  the  foregoing  reasons  the  judgment  and  order  are  re- 
versed and  the  cause  remanded. 

Harrison,  J.,  and  Van  Dyke,  J.,  concurred. 


[S.   F.   No.   1463.    Department  One.— December  27,   1900.] 

LILLIAN  M.  McPIKE  et  al.,  Eespondents,  v.  WARREN  D. 
HEATON,  Appellant 

Deed  op  Grant — Implied  Covenant  Against  Taxes. — The  covenant 
against  encumbrances  implied  from  a  deed  of  grant  embraces 
taxes  levied  for  the  fiscal  year  succeeding  the  date  of  the  grant, 
which  were  a  lien  upon  the  land  as  of  the  first  Monday  of 
March  preceding  the  date  of  the  grant. 

Id. — Personal  Covenant — Action  by  Succeeding  Grantee. — The  cov- 
enant implied  against  the  encumbrance  of  such  taxes  is  a  per- 
sonal covenant,  as  would  be  any  covenant  against  encum- 
brances, express    or    implied,    which    does    not    run  with  the 
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land,  or  pass  lo  an  assignee  or  succeeding  grantee.  A  suc- 
ceeding grantee  who  lias  paid  the  taxes  cannot  maintain  an 
action  against  the  first  grantor  upon  the  covenant  implied  from 
his  deed  of  grant. 

Id. — Personal  Liability  of  Owner  of  Land — Remedy  Against  Land. 
There  is  no  personal  liability  of  the  owner  ot  land  to  pay  the 
taxes  levied  and  made  a  lien  thereupon;  and  the  payment  of 
such  taxes  can  be  enforced  only  by  a  sale  of  the  land  in  the 
mode  prescribed  by  statute. 

Appeal — Death  of  Appellant  After  Submission — Reversal — Nrxc 
Pro  Tunc. — Where  the  appellant  dies  after  the  submission  of  the 
appeal  and  the  judgment  is  reversed,  the  judgment  of  reversal 
will  be  entered  nunc  pro  tunc  as  of  a  date  prior  to  the  death. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.     W.  E.  Greene,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Davis  &  Hill,  and  Warren  Heaton,  for  Appellant. 

Dunne  &  McPike,  for  Eespondents. 

HARRISON,  J. — The  defendant  was  the  owner  of  the  un- 
divided half  of  a  certain  tract  of  land  in  Alameda  county  on  the 
first  Monday  of  March,  1897,  and  for  many  years  prior  thereto, 
and  on  March  24,  1897,  he  made  a  grant,  bargain,  and  sale  deed 
of  his  interest  in  the  land  to  one  Jackson.  On  the  next  day 
Jackson  conveyed  the  land  to  the  plaintiffs  by  a  grant,  bargain, 
and  sale  deed,  and  the  plaintiffs  have  since  remained  the  own- 
ers thereof.  The  land  was  assessed  to  the  defendant  for  the 
purposes  of  revenue  for  the  fiscal  year  commencing  July  1,  1897, 
and  taxes  were  levied  thereon  for  that  year  by  the  city  of  Oak- 
land and  the  county  of  Alameda,  and  on  November  29,  1897, 
the  plaintiffs,  for  the  purpose  of  removing  the  lien  of  these  taxes 
from  said  land,  paid  the  same  to  the  proper  officers,  amount- 
ing to  four  hundred  and  twenty-four  dollars  and  eighty-three 
cents.  The  present  action  is  brought  to  recover  from  the  de- 
fendant the  amount  thus  paid.  Judgment  was  rendered  in 
favor  of  the  plaintiffs,  and  the  defendant  has  appealed. 

By  section  3718  of  the  Political  Code  the  taxes  which  were 
paid  by  the  plaintiffs  were  a  lien  upon  the  land,  and  attached 
thereto  as  of  the  first  Monday  of  March  of  that  year,  and  the 
covenant  implied  from  the  defendant's  grant  of  the  land,  that 
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the  estate  conveyed  by  him  was  at  the  time  of  such  conveyance 
free  from  all  encumbrances  done,  made,  or  suffered  by  him 
(Civ.  Code,  sec.  1113),  embraces  the  lien  of  these  taxes. 
Such  covenant  was,  however,  a  personal  covenant  of  the  same 
character  as  would  be  a  covenant  against  any  other  encum- 
brance, and  the  rule  is  of  ancient  authority  that  a  covenant 
that  the  land  conveyed  is  free  from  encumbrances,  whether  ex- 
press or  implied,  does  not  run  with  the  land  or  pass  to  the  as- 
signee. (Lawrence  v.  Montgomery,  37  Cal.  183.)  The  plaintiffs 
had  no  contractual  relation  with  the  defendant,  and  his  cove- 
nant with  Jackson  did  not  pass  to  them.  They  could  have  pro- 
tected themselves  against  these  taxes  either  by  assuming  their 
payment  as  a  part  of  the  consideration  for  the  purchase,  or  by; 
suitable  covenants  with  Jackson, but  they  have  no  right  of  action 
therefor  against  the  defendant.  San  Gabriel  etc.Co.  v.  ~\Yitmer  etc. 
Co.,  96  Cal.  623,  cited  by  the  respondents,  involved  a  considera- 
tion of  the  relative  obligations  between  a  mortgagee  and  the  own- 
er of  the  land  mortgaged,  by  reason  of  the  peculiar  provisions  of 
the  constitution  in  reference  to  the  assessment  and  payment  of 
taxes  upon  these  respective  interests  in  the  land,  and  was  de- 
termined upon  the  ground  that  by  virtue  of  these  provisions 
there  is  a  personal  obligation  upon  the  mortgagee  in  favor  of 
the  mortgagor  for  the  payment  of  the  taxes  assessed  upon  the 
mortgage,  and  that  if  these  taxes  are  paid  by  the  owner  of  the 
land  he  may  reimburse  himself  therefor,  either  by  deducting 
the  amount  from  the  mortgage  debt,  or  in  a  separate  action  there- 
for. There  is,  however,  no  personal  obligation  upon  the  owner 
of  land  for  the  taxes  levied  against  it,  and  the  payment  of  such 
taxes  can  be  enforced  only  by  a  sale  of  the  land  in  the  mode  pre- 
scribed by  the  statute.  The  defendant  was  under  no  personal 
liability  for  the  taxes  paid  by  the  plaintiffs,  and  the  case  cited 
is  not  applicable  to  the  present  case. 

The  judgment  is  reversed,  and,  the  appellant  having  died 
since  the  submission  of  the  appeal,  the  judgment  of  reversal 
will  be  entered  nunc  pro  tunc  as  of  August  21,  1900. 

Van  Dyke,  J.,  concurred. 

GAROUTTE,  J.,  concurring. — At  the  oral  argument  of  this 
cause  I  was  impressed  with  the  soundness  of  respondents'  posi- 
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tion,  but  upon  further  consideration  my  opinion  has  under- 
gone a  change.  Eespondents  say:  "Suppose  Heaton's  deed  to 
Jackson  had  been  a  mere  quitclaim  instead  of  a  bargain  and 
sale,  would  Jackson's  right  of  recovery,  if  he  had  continued  to 
be  the  owner  on  the  date  of  the  delinquency  of  the  tax,  and  had 
then  paid  it,  been  lessened  in  the  least?"  I  am  satisfied  an 
affirmative  answer  to  this  question  must  be  returned.  In  the 
absence  of  some  covenant  from  Heaton,  Jackson,  under  a  quit- 
claim deed,  would  take  the  land  just  as  it  was,  regardless  of  the 
nature  of  the  title,  or  the  number  or  character  of  liens  rest- 
ing upon  it.  If  the  lien  upon  the  land  had  been  a  judgment 
or  mortgage  lien,  and  Heaton  had  given  Jackson  a  quitclaim 
deed,  Jackson  would  have  had  no  claim  against  Heaton;  and 
the  fact  that  the  lien  here  was  one  for  taxes,  rather  than  that 
of  a  mortgage,  judgment,  or  attachment  lien,  cannot  affect  the 
principle  involved.  It  seems  to  be  conceded  by  respondents 
that  they  are  in  no  better  position  than  Jackson  would  be 
under  a  quitclaim  deed  from  Heaton.  And  as  we  have  seen, 
Jackson,  under  those  circumstances,  would  have  no  recourse 
against  Heaton  for  liens  resting  upon  the  land  at  the  time 
Heaton  gave  his  quitclaim  deed. 

I  concur  in  the  views  expressed  by  Mr.  Justice  Harrison,  and 
also  in  the  judgment  of  reversal. 


[Crim.  No.  634.    Department  Two.— December  27,  1900.] 

THE  PEOPLE,  Appellant,  v.  SAMUEL  B.  TERRILL,  Re- 
spondent. 

Criminal  Law — Appeal  from  Order  Setting  Aside  Information — Ab- 
sence of  Bill  of  Exceptions — Affirmance. — Upon  appeal  by  the 
people  from  an  order  granting  a  motion  to  set  aside  an  information 
for  want  of  a  legal  commitment,  in  the  absence  of  a  bill  of  exceptions 
to  authenticate  the  papers  used  on  the  hearing  of  the  motion, 
as  provided  by  rule  XXXII  of  this  court,  the  mere  printing  in 
the  record  of  affidavits  and  testimony  taken  and  proceedings 
had  at  the  preliminary  examination  cannot  be  considered,  and 
the  order  must  be  affirmed. 
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APPEAL  from  an  order  of  the  Superior  Court  of  Santa  Clara 
County  setting  aside  an  information.     W.  G.  Lorigan,  Judge. 

The  facts  are  stated  in  the  opinion. 

Tire)'  L.  Ford,  Attorney  General,  George  A.  Sturtevant,  Dep- 
uty Attorney  General,  and  James  H.  Campbell,  for  Appellant. 

Jackson  Hatch,  for  Eespondent. 

McFARLAND,  J. — This  is  an  appeal  by  the  people  from  an 
order  of  the  court  below  granting  a  motion  to  set  aside  the  in- 
formation. 

The  main  ground  of  the  motion  was  that  prior  to  the  infor- 
mation respondent  had  not  been  legally  committed  by  a  magis- 
trate. "What  is  called  the  "transcript  on  appeal"  shows  what 
purport  to  be  a  large  number  of  affidavits  and  other  papers 
and  testimony  given  and  proceedings  had  at  the  preliminary 
examination;  but  there  is  no  bill  of  exceptions  authenticating 
these  matters,  and  therefore  there  is  nothing  before  us  into 
which  we  can  look  to  see  whether  the  order  appealed  from  was, 
or  was  not,  erroneous. 

The  codes  contain  no  provision,  either  in  civil  or  criminal 
cases,  for  authenticating  papers  or  evidence  used  on  a  motion, 
other  than  a  bill  of  exceptions,  and  formerly  there  was  great 
difficulty  and  confusion  on  the  subject.  It  was  held  in  Walsh 
r.  Hutchings,  60  Cal.  228,  that  the  certificate  of  the  clerk  would 
not  do.  In  Pieper  v.  Centinela  etc.  Co.,  56  Cal.  173,  the  judge 
of  the  lower  court  had  certified  to  the  papers  used,  and  the 
court  said  that  "as  the  codes  had  prescribed  no  mode  of  au- 
thentication, this  court  has  the  power  to  prescribe  by  a  rule 
how  such  papers  can  be  brought  before  it  on  appeal,"  and  that, 
"as  it  has  such  right  to  make  a  rule  in  advance,  it  has  a  like 
power  to  ratify  and  adopt  the  mode  followed  in  this  case"; 
and  the  papers  named  in  the  judge's  certificate  were  considered. 
There  is  no  decision  as  to  when  the  judge  must  make  his  certifi- 
cate, and  his  recollection  of  the  facts  might  be  very  indistinct; 
and  in  BorJcheim  v.  North  Brutish  etc.  Ins.  Co.,  38  Cal.  627, 
the  court  suggests  to  members  of  the  bar  that  they  "request 
the  judge,  at  the  hearing  of  such  motion,  to  indorse  each  affi- 
davit or  otber  document  as  having  been  used  upon  the  motion." 

CXXXI.    Cal.-8 
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In  Somers  v.  Somers,  81  Cal.  608,  the  whole  matter  was  ex- 
tensively discussed — several  justices   expressing   opinions.     It 
was  held  in  the  leading  opinion  "that  the  papers  could  only  be 
presented  to  this  court  by  bill  of  exceptions";  but  as  the  certifi- 
cate of  the  judge  was  itself  insufficient,  it  was  probably  on  that 
ground  that  the  appeal  was  dismissed — the  court  being  embar- 
rassed by  former  decisions.     But  it  was  suggested  in  that  case — 
which  was  decided  in  1899 — that  there  should  be  a  rule  of  court 
on  the  subject  to  "operate  prospectively";  and  immediately  af- 
terward   the    rule — then    No.  XXXII,  and    now    No.  XXIX 
— was  adopted,  which  is  as  follows:  "In  all  cases  of  appeal  to 
this  court  from  the  orders  of  the  superior  courts,  the  papers 
and  evidence  used  or  taken  on  the  hearing  of  the  motion  must 
be  authenticated  by  incorporating  the  same  in  a  bill  of  excep- 
tions,  except  where   another  mode   of  authentication  is  pro- 
vided by  law."     Afterward,  in  March,  1891,  the  case  of  White 
v.  White,  88  Cal.  429,  was  decided,  in  which  this  court  said: 
"The  transcript  on  appeal  herein  purports  to  show  that  certain 
affidavits  and  testimony  of  witnesses  were  used  upon  the  hear- 
ing of  the  motion,  which  resulted  in  the  order  appealed  from, 
but  there  is  no  bill  of  exceptions  in  the  record.     In  the  case  of 
Somers  v.  Somers,  supra,  the  members  of  this  court  were  divided 
as  to  the  proper  practice  to  be  pursued  in  authenticating  the 
record  on  appeal  from  this  class  of  orders,  but  since  then  the 
court  has  adopted  rule   XXXII,   which  we  think  should  be 
deemed  as  settling  the  practice,  so  far  as  relates  to  appeals 
taken  since  it  went  into  effect;  and  this  appeal  having  been 
taken  since  that  date,  the  rule  is  decisive  of  the  question  aris- 
ing on  this  motion."     That  case  was  decided  nearly  ten  years 
ago,  and  the  rule  itself  has  been  in  existence  more  than  eleven 
years,  and  there  is  no  reason  why,  since  then,  all  difficulties  on 
the  subject  should  not  be  avoided  by  a  compliance  with  the  rule. 
Of  course,  the  rule  does  not  apply  to  papers  which  are  them- 
selves parts  of  the  judgment-roll,  as  was  the  case  in  Miller  v. 
Lux,  100  Cal.  G09. 

The  order  appealed  from  is  affirmed. 

Henshaw,  J.,  and  Temple,  J.,  concurred. 
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[L.  A.  No.  794.     Department  Two.— December  27,  1900.] 

ALICE  WINSTON  MURPHY,  Respondent,  v.  FARMERS 
AND  MERCHANTS'  BANK  OF  LOS  ANGELES,  Ap- 
pellant. 

Estates  of  Deceased  Persons  —  Rights  of  Heirs— Subjection  to 
Debts — Subsequent  Statute  Permitting  Mortgage — Power  of 
Legislature. — The  rights  of  the  heirs  of  a  deceased  person  are 
subject  to  the  burden  of  his  debts,  which  the  real  estate  may 
be  sold  to  pay:  and  a  subsequent  statute  permitting  a  mort- 
gage of  the  unadministered  estate  to  pay  the  debts,  passed  after 
the  death,  does  not  create  a  new  burden,  nor  interfere  with  the 
vested  rights  of  the  heirs,  but  provides  merely  for  a  change  in 
the  form  of  the  burden,  which  is  within  the  power  of  the  legis- 
lature. 

Id. — Increased  Interest — Incident  to  Power. — The  allowance  of  an 
increased  rate  of  interest  upon  the  mortgage  security  is  a  mere 
incident  of  the  power  of  the  legislature  to  change  the  form  of 
the  burden,  and  does  not  affect  the  question  of  power. 

Id. — Order  Allowing  Mortgage  —  Private  Debt  of  Executrix — 
Part  Loan  to  Estate — Foreclosure — Validity  of  Title — Trust. 
Where  the  court  permitted  a  mortgage  to  be  executed  to  pay 
the  indebtedness  of  the  estale,  and  it  was  executed  in  part 
for  a  private  debt  of  the  executrix  and  in  part  for  money  loaned 
to  the  estate  to  pay  its  indebtedness,  the  title  obtained  by  the 
mortgagee  under  foreclosure  is  not  void,  but  the  application'  of 
the  purchase  money  to  the  payment  of  such  private  debt  is  a 
breach  of  trust,  for  which  the  mortgagee,  being  a  party 
thereto,  is  responsible,  to  the  extent  to  which  the  mortgage  was 
not  binding  upon  a  minor  heir. 

Id. — Action  by  Heir  to  Quiet  Title — Accounting  of  Trust — Plead- 
ing.— The  title  acquired  by  the  mortgagee  under  foreclosure  not  being 
void,  the  minor  heir,  whose  rignts  were  not  concluded  by  the 
breach  of  trust,  cannot  maintain  an  action  to  quiet  title  against 
the  mortgagee,  but  can  only  compel  an  accounting  of  the  trust 
for  the  benefit  of  the  estate,  under  pleadings  appropriate  for 
that  purpose. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los  An- 
geles County.     Lucien  Shaw,  Judge. 

The  facts  are  stated  in  the  opinion. 

Graves,  O'Melveny  &  Shankland,  for  Appellant. 
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Albert  M.  Stephens,  and  Stephens  &  Stephens,  for  Respond- 
ent. 

CHIPMAX,  C— Action  to  quiet  title.     Plaintiff  is  one  of 

ten  children  of  "William  H.  "Winston,  who  died  testate  in  May, 
1886;  in  June,  1886,  his  surviving  widow,  Mary  E.  "Winston, 
was  appointed  executrix;  plaintiff  is  a  devisee  under  the  will 
of  deceased  and  claims  as  such;  she  brings  this  action  to  quiet 
her  title  to  an  undivided  one-eleventh  interest  in  a  certain 
tract  of  land  in  Los  Angeles  county,  as  property  of  the  "Win- 
ston estate.  The  judgment  was  that  plaintiff  is  the  owner  in 
fee  of  an  undivided  one-eleventh  interest  in  the  property  in 
question;  that  defendant  has  no  right  or  interest  in  said  one- 
eleventh  interest;  and  that  plaintiff's  interest  "is  subject  to  all 
lawful  claims  that  may  be  made  thereon  in  the  course  of  the 
further  administration  of  the  estate  of  said  "William  H.  Winston 
which  is  now  uncompleted."  The  appeal  is  from  this  judgment 
and  from  the  order  denying  defendant's  motion  for  a  new  trial. 
The  testator  made  certain  specific  bequests  to  plaintiff  and 
other  heirs  at  law,  and  provided  that,  after  the  legacies  men- 
tioned in  the  will  were  paid,  the  residue  of  the  property  should 
be  equally  divided  between  the  testator's  wife  and  children, 
share  and  share  alike.  The  court  found  the  following  facts: 
That  plaintiff  is  the  owner  of  an  undivided  one-eleventh  in- 
terest in  the  land  described  in  the  complaint,  and  that  defend- 
ant's claim  thereto  is  without  right;  that  in  November,  1891, 
the  executrix  filed  her  petition  for  an  order  authorizing  her  to 
mortgage  the  real  estate  in  dispute.  The  petition  showed  that 
of  the  money  coming  into  her  hands  all  had  been  disbursed 
by  the  executrix  in  payment  of  debts  of  the  deceased,  expenses 
of  administration,  payment  of  the  legacies,  and  family  allow- 
ance, and  other  costs  and  charges  against  said  estate;  that 
certain  exempt  personal  property  was  set  aside  to  the  widow, 
and  there  remained  belonging  to  the  estate  two  old  mules,  two 
young  mules  and  one  colt,  valued  at  $500.  The  petition  showed 
accrued  liabilities  amounting  to  $21,052.38,  and  debts,  ex- 
penses and  charges  to  accrue,  $28,217.70;  total,  $19,300.08. 
The  petition  was  granted  to  the  extent  of  authorizing  the  mort- 
gage for  $45,000,  and  such  mortgage  was  executed  to  defendant 
bank  on  December  16,  1891,  and  on  December  1,  1896,  there 
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\\a>  due  and  unpaid  thereon  $63,081.64.  Foreclosure  followed, 
and  in  due  course,  in  June,  189S,  a  sheriff's  deed  granting  the 
premises  to  defendant  as  purchaser,  and  the  land  has  been  in 
defendant's  possession  ever  since  claiming  under  this  deed.  No 
question  arises  as  to  the  form  of  the  proceedings  to  mortgage 
or  the  sale  on  foreclosure.  There  has  been  no  final  account 
or  settlement  of  the  estate  or  distribution,  and  the  court  found 
that  there  is  no  property  of  the  estate  with  which  to  pay  to 
plaintiff  her  legacy,  and  the  executrix  is  insolvent  and  was 
serving  without  bonds.  At  the  time  this  mortgage  was  executed 
the  executrix  owed  the  defendant  in  her  individual  capacity 
$33,3-47.03,  which  was  made  up  of  $24,000  and  accrued  in- 
terest, being  money  borrowed  by  her  from  defendant  some  years 
before  the  probate  mortgage  was  executed,  and  she  used  this 
money  to  purchase  the  entire  interest  of  six  adult  children  in 
the  estate;  and  the  personal  indebtedness  of  the  executrix  also 
included  the  further  sum  of  $1,175  borrowed  from  defendant 
by  her  on  personal  account,  for  which  she  had  given  her  note. 
The  mortgage  was  executed  by  the  executrix  as  such  and  by 
three  of  the  adult  heirs  who  had  not  sold  their  interest  to  Mrs. 
"Winston,  and  by  her  individually,  thus  including  ten-elevenths 
of  the  interests  in  the  property.  The  court  found  that  of  the 
$45,000  borrowed  by  the  mortgage  the  bank  paid  her  only 
$7,329.97  and  applied  $4,323  in  satisfaction  of  its  own  claim 
against  the  estate,  which  was  justly  due  the  bank,  and  credited 
the  balance,  namely,  $33,347.03,  in  payment  of  the  personal 
debt  above  referred  to,  due  it  from  the  executrix;  that  the 
executrix  paid  out  of  this  $7,329.97  the  legacies  of  two  brothers 
of  plaintiff,  amounting  to  $6,900,  including  three  years'  in- 
terest. The  evidence  was  that  the  $45,000  was  passed  to  the 
credit  of  the  executrix  on  the  books  of  the  bank  on  the  day  the 
mortgage  was  executed  and  delivered,  and  on  the  same  day 
she  gave  the  bank  her  checks  to  pay  her  individual  indebted- 
ness of  $33,347.03,  above  stated,  and  the  allowed  claim  of  the 
defendant,  $4,323,  leaving  a  balance  to  her  credit  of  $7,329.97. 
1.  The  written  opinion  of  the  learned  trial  judge  printed  in 
the  briefs  discloses  the  theory  on  which  his  decision  rests; 
and  it  was  that  the  mortgage  money  was  impressed  with  a  trust, 
and  its  application  to  pay  the  personal  debt  of  the  executrix 
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was  a  breach  of  trust  on  her  part;  that  the  defendant  had  no- 
tice of  the  fact  that  the  money  it  received  was  held  by  the 
'  executrix  in  trust  and  could  not  be  applied  to  the  payment  of 
her  individual  debt,  and  that,  therefore,  the  mortgage  was 
void  as  to  plaintiff. 

I  think  the  facts  warranted  the  trial  court  in  concluding 
that  the  defendant  had  knowledge  that  the  money  it  received 
on  the  checks  of  the  executrix,  drawn  upon  this  mortgage  loan, 
belonged  to  the  estate,  and  that  in  receiving  it  to  pay  the 
individual  debt  of  the  executrix  the  defendant  became  a  party 
to  the  violation  of  the  trust  and  acquired  no  right  to  the  money 
it  received  from  her,  so  far  as  plaintiff  is  concerned,  and  plain- 
tiff's right  to  the  money  was  unaffected  by  the  mortgage  or  by 
the  payment  to  defendant.  But  it  does  not  follow  that  the 
deed  under  which  defendant  claims  title  is  void,  or  that  the 
proceedings  by  which  it  acquired  title  can  be  set  aside  or  an- 
nulled upon  the  pleadings  and  evidence  now  before  us. 

The  petition  showed  legitimate  charges  against  the  estate 
amounting  to  more  than  $45,000.  The  money  borrowed  passed 
to  the  credit  of  the  executrix  and  was  under  her  control  as 
executrix;  the  transaction  was  fair  and  open,  so  far  as  the  evi- 
dence shows,  and  the  mortgage  was  a  valid  lien  unless  void  for 
the  reason  next  to  be  noticed.  It  was  in  the  application  of 
the  money  thus  borrowed,  and  not  in  the  execution  of  the  mort- 
gage or  the  sale  under  foreclosure,  that  an  implied  or  con- 
structive trust  arose  under  which  defendant  must  account.  The 
title  to  the  land  is  now  in  defendant. 

2.  Respondent  contends  that  the  mortgage  was  void  as  to 
plaintiff  because  it  deprived  her  of  vested  rights.  The  testator 
died  in  1880,  and  the  act  authorizing  the  mortgage  was  passed 
March  15,  1887  (Stats.  1887,  p.  115),  and  was  an  act  adding 
a  new  article  to  the  Code  of  Civil  Procedure  relating  to  mort- 
gages and  leases  of  real  property  of  decedents.  The  sections 
relating  to  mortgages  are  1577  and  1578.  The  proceedings  to 
mortgage  the  property  being  regular  and  conformable  to  the 
statute,  its  provisions  need  not  be  set  forth.  Respondent  re- 
lies upon  Brenham  v.  Story,  39  Cal.  179.  Upon  the  authority 
<of  that  case  it  was  held  in  Estate  of  Packer,  125  Cal.  396,1 
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that  under  section  1537  of  the  Code  of  Civil  Procedure,  as 
amended  in  1S93,  the  real  estate  of  the  intestate  could  not  be 
sold  where  the  petition  showed  nothing  more  than  that  a  sale 
would  be  for  "the  advantage,  benefit,  and  best  interests  of  the 
estate  and  those  interested  therein,"  so  as  to  affect  the  title 
of  an  heir  that  had  vested  prior  to  the  passage  of  the  act, 
there  being  no  debts  or  charges  on  the  estate.  Brenham  v. 
Story,  supra,  decided  that  upon  the  death  of  the  ancestor  the 
heir  at  once  becomes  vested  with  the  full  property,  subject 
only  to  liens  then  existing  or  created  by  statute  then  in  force. 
(See  cases  cited  in  Estate  of  Packer,  supra.)  In  the  present 
case,  plaintiff  took  subject  to  such  charges  on  the  estate  as  the 
law  authorized  at  the  death  of  her  testate.  These  were  "debts 
of  the  deceased,  the  expenses  of  administration,  and  the  al- 
lowance to  the  family"  (Code  Civ.  Proc,  sec.  1516);  "the  es- 
tate, real  or  personal,  given  by  will  to  legatees  or  devisees,  is 
liable  for  the  debts,  expenses  of  administration,  and  family 
expenses,  in  proportion  to  the  value  or  amount  of  the  several 
devises  or  legacies."  (Code  Civ.  Proc,  sec.  1563.)  All  the 
property  of  a  decedent  shall  be  chargeable  as  above  stated  and 
"may  be  sold  as  the  court  may  direct  in  the  manner  prescribed 
in  this  chapter."  (Code  Civ.  Proc,  sec.  1516.)  There  was, 
therefore,  authority  of  law  for  disposing  of  the  property  for 
the  purposes  named,  namely,  to  pay  debts  of  the  deceased,  ex- 
penses of  administration,  family  allowance,  and  legacies.  The 
real  property  belonging  to  the  estate  could  be  sold  to  provide 
money  to  discharge  the  liabilities  above  enumerated.  The  title 
of  the  devisees  under  the  will,  "though  a  vested  estate  in  a 
general  sense,  was  encumbered  by  the  lien  created  by  the  tes- 
tator in  his  lifetime,  and  by  the  law  at  his  decease,  and  was 
therefore  a  qualified  though  a  vested  interest"  (WiUci?ison  v. 
Lpland,  2  Pet.  627);  and  plaintiff  took  her  interest  subject  to  the 
power  of  the  probate  court  to  sell  the  property  for  the  purpose 
of  paying  the  charges  or  liens  resting  against  it.  To  authorize 
the  mortgage  of  the  property  for  the  express  purpose  of  raising 
money  with  which  to  pay  these  charges  is  but  to  change  the 
form  of  the  lien  and  adds  no  new  burden  not  already  borne  by 
the  property,  or  to  which  the  property  may  be  subjected  under 
the  law  as  it  existed  when  the  testator  died.     It  is  true,  as  is 
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claimed,  that  the  mortgage,  under  the  statute,  may  bear  a 
greater  rate  of  interest  than  the  legacies  may  bear.  But  the  in- 
creased rate  of  interest  allowed  by  law  is  an  incident  of  the 
power  by  which  the  burden  or  lien  already  on  the  property  may 
be  changed  by  changing  the  form  of  the  statutory  burden  or 
lien  to  a  mortgage  lien;  it  does  not  affect  the  question  of  power, 
nor  can  it  reasonably  be  said  to  be  a  new  burden.  Presumably, 
the  mortgaged  property  would  have  a  market  value  greater  than 
the  mortgage  debt,  for  the  lender  would  rarely  loan  up  to  the 
full  cash  value.  But  the  mortgage  is  not  a  sale,  and  the  credit- 
ors may  at  any  time  petition  to  sell  and  pay  the  mortgage  and 
they  would  thus  have  an  opportunity  to  realize  the  margin  of 
value  above  the  mortgage  debt,  and  if  a  sale  could  not  be  made 
for  an  amount  in  excess  of  the  loan  it  would  show  that  the  es- 
tate had  realized  on  the  mortgage  all  the  property  was  worth  in 
the  market,  and  creditors  would  have  no  cause  of  complaint  for 
no  deficiency  judgment  can  be  entered;  the  mortgagee  must 
look  alone  to  the  property.  (Stats.  1887,  p.  115.)  We  think 
that  within  the  limitations  placed  by  law  upon  the  power  to  sell 
to  pay  charges  against  the  estate,  as  the  law  existed  at  the  de- 
cedent's death,  the  court  may,  on  cause  shown  as  required  by 
the  statute,  authorize  the  mortgage  whether  the  decedent  died 
before  or  after  the  passage  of  the  act  of  1887.  This  view  of  the 
statute  would  often  save  the  estate  from  forced  sale  and  conse- 
quent sacrifice;  and  under  the  wisely  exercised  discretion  of  the 
court  would  result  in  benefit  to  the  interests  it  was  designed  to 
conserve.  Cases  where  probate  mortgages  have  been  upheld 
where  given  under  sections  1577  and  1578  are  the  following: 
Thomas  v.  Parker,  97  Cal.  456;  Stow  v.  Schiejferhj,  120  Cal.  609; 
Weinreich  v.  Henshy,  121  Cal.  647;  Fast  v.  Steele,  127  Cal.  202. 
Upon  the  general  question  of  the  power  of  the  legislature  to 
authorize  the  mortgaging  of  estates  of  decedents,  see  Cooley's 
Constitutional  Limitations,  sixth  edition,  pages  115-124.  (2 
Woerner's  Law  of  Administration,  sec.  345 ;  Woerner  on  Guard- 
ianship, sec.  86.) 

Our  opinion  is  that  the  court  erred  in  deciding  that  plaintiff 
owns  an  undivided  interest  in  the  land. 
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Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  appealed  from  are  reversed. 

Henshaw,  J.,  McFarland,  J.,  Temple,  J. 

Hearing  in  Bank  denied. 


[S.  F.  No.  1G41.    Department  Two.— December  27,  1900.] 

JOHN  JENKIN,  Appellant,  v.  PACIFIC  MUTUAL  LIFE  IN- 
SURANCE COMPANY,  Respondent. 

Accident  Insurance  —  Burden  of  Proof  —  Death  from  Gunshot 
Wound — Presumption  of  Accident. — In  an  action  upon  an  accident 
insurance  policy,  the  burden  of  proof  resting  upon  the  bene- 
ficiary and  her  assignee  to  prove  that  the  death  of  the  insured 
was  accidental  is  sustained  by  proof  that  he  died  from  a 
gunshot  wound,  aided  by  the  presumption,  in  the  absence  of 
legitimate  proof  that  the  death  was  caused  by  suicide  or  mur- 
der, that  it  was  the  result  of  an  accident. 

Id. — Finding  Against  Legal  Effect  of  Evidence — Reversal  of  Or- 
der Refusing  New  Trial. — A  finding  that  the  death  of  the  in- 
sured was  not  accidental,  made  against  the  legal  effect  of  the 
evidence,  is  ground  for  the  reversal  of  an  order  denying  a  new 
trial. 

Id. — Incompetent  Evidence  —  Declaration  of  Deceased — Hearsay — 
Gossip. — As  against  the  beneficiary  and  her  assignee,  the  declara- 
tions of  the  deceased,  not  accompanying  nor  explanatory  of 
any  act,  made  an  indefinite  time  previous  to  his  death,  tending 
to  show  that  he  contemplated  suicide  are  incompetent,  and 
it  is  error  to  re'fuse  to  strike  them  out  upon  motion;  and  such 
evidence,  and  other  hearsay  and  incompetent  evidence  of  gos- 
sip concerning  the  cause  of  his  death,  cannot  be  considered  as 
against  the  presumption  of  accidental  death. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  denying  a  new  trial.  James  M. 
Seawell,  Judge. 

The  facts  are  stated  in  the  opinion. 
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"Wilbur  G.  Zeigler,  and  Martin  Stevens,  for  Appellant. 
Fox,  Kellogg  &  Gray,  and  W.  L.  Pierce,  for  Respondent. 

GRAY,  C. — On  the  trial  of  this  case,  before  the  court  without 
a  jmy,  the  judgment  was  for  defendant  and  the  plaintiff  brings 
this  appeal  from  an  order  denying  his  motion  for  a  new  trial. 

This  action  is  brought  by  the  assignee  of  the  beneficiary  of  an 
accident  policy  issued  by  defendant  to  George  Douglas  Atch- 
erly  Crosbie  in  the  lifetime  of  said  Crosbie.  By  the  terms  of 
the  policy  the  sum  of  ten  thousand  dollars  was  to  be  paid  to 
Mrs.  Annie  Mercer  George  (grandmother),  "after  due  notice 
and  satisfactory  proof  that  the  insured  has,  during  the  contin- 
uance of  this  policy,  sustained  such  violent  and  accidental  in- 
juries as  shall  externally  be  visible  upon  his  person,  and  which 
alone  shall  have  caused  his  death  within  ninety  days  from  the 
time  of  the  happening  of  such  accident."  The  agreement  un- 
der which  the  policy  issued  provides  that  the  insurance  shall  not 
cover  death  resulting  from  "intentional  injuries  inflicted  by  the 
insured  or  any  other  person";  also  that  "the  claimant  shall  es- 
tablish affirmatively  under  any  claim  or  proceeding  thereunder 
that  the  injury  or  death  resulted  from  actual  accident  accord- 
ing to  the  policy." 

In  the  specification  of  particulars  in  which  the  evidence  is  in- 
sufficient to  support  the  findings  appellant  attacks  the  follow- 
ing finding  of  the  court:  "The  said  George  D.  A.  Crosbie  did 
not,  prior  to  his  death,  or  at  the  time  thereof,  receive  any  ac- 
cidental injury,  and  did  not  die  of  accidental  injury."  In  his 
brief,  also,  appellant's  principal  contention  is  directed  against 
this  finding. 

The  evidence  without  conflict  shows  that  the  insured  died 
of  a  gunshot  wound  some  two  days  after  the  same  was  inflicted; 
that  a  bullet  entered  his  body  from  the  front  between  the  sixth 
and  seventh  ribs,  or  thereabouts,  wounding  the  pleura  and  lung. 
The  manner  in  which  the  wound  was  inflicted  does  not  appear 
from  the  evidence,  except  as  it  may  be  inferred  from  the  nature 
and  location  of  said  wound.  No  person  is  shown  to  have  been 
present  with  the  insured  at  the  time  he  received  the  mortal  in- 
jury; and  his  statements  to  the  physician  and  others  as  to  how 
he  came  to  be  wounded -were,  properly  we  think,  stricken  out 
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by  the  court  on  motion  of  defendant.  Some  testimony  was 
elicited  on  behalf  of  the  defendant  to  the  effect  that,  an  indef- 
inite number  of  days  before  he  was  shot,  insured  had  made  sev- 
eral declarations  tending  to  show  that  he  contemplated  suicide. 
As  against  the  beneficiary  and  her  assignee  these  declarations, 
not  accompanying  nor  explanatory  of  any  act,  were  not  compe- 
tent evidence,  and  the  court  erred  in  refusing  to  strike  them  out 
on  motion  of  plaintiff.  (Yore  v.  Booth,  110  Cal.  238 1;  2  Bacon  on 
Benefit  Societies  and  Life  Insurance,  sec.  4^60;Fraternal  etc.  Ins. 
Co.  v.  Applegate,  7  Ohio  St.  292;  Washington  Life  Ins.  Co.  v. 
Haney,  10  Kan.  525;  Dial  v.  Valley  etc.  Assn.,  29  S.  C.  560; 
Schwarzbach  v.  Ohio  Valley  etc.  Union,  25  W.  Va.  622  2;  Griffith 
v.  Xew  York  Life  Ins.  Co.,  101  Cal.  627.3)  It  is  also  clear  that 
the  testimony  of  Colonel  Green  that  Crosbie's  death  made  quite 
a  sensation,  "owing  to  the  question  which  was  brought  up  as  to 
whether  it  was  suicide  or  murder,"  should  have  been  stricken 
out  as  requested  by  plaintiff.  This  hearsay  and  incompetent 
evidence  as  to  the  declarations  of  the  insured,  and  the  gossip 
concerning  the  cause  of  his  death,  should,  therefore,  be  ignored; 
and  all  the  evidence  left  us,  then,  from  which  to  determine 
whether  the  wound  on  the  insured  was  inflicted  accidentally  or 
purposely  is  the  nature  and  character  of  the  wound  itself. 

The  burden  is  undoubtedly  on  the  plaintiff  by  the  very  terms 
of  the  contract  to  show  that  the  wound  was  inflicted  accident- 
ally, but  it  is  not  necessary,  for  him  to  make  out  his  case,  that 
he  should  produce  the  direct  testimony  of  eyewitnesses.  If  the 
circumstances  placed  in  evidence,  and  the  inferences  to  be 
drawn  therefrom,  and  the  presumptions  arising  thereon,  point 
clearly  to  an  accidental  injury,  the  plaintiff  has  made  out  a 
prima  facie  case  and  is  entitled  to  a  finding  in  his  favor.  There 
is  nothing,  perhaps,  in  the  character  or  location  of  the  wound 
to  indicate  from  a  mere  inspection  of  it  that  it  was  inflicted  ac- 
cidentally rather  than  willfully;  but  when  we  consider  that  it 
is  contrary  to  the  general  conduct  of  sane  men  to  take  their 
own  lives,  and  that  all  the  presumptions  are  in  favor  of  sanity 
and  against  crime,  we  are  impelled  to  the  conclusion  that  the 
insured  must  have  received  his  injury  as  the  result  of  an  acci- 
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dent.     In  the  absence  of  evidence  to  that  effect,  it  will  not  be 
presumed  that  the  insured  purposely  took  his  own  life  nor  that 
he  was  murdered,  and  if  he  did  not  take  his  own  life  willfully, 
and  his  life  was  not  taken  by  another  under  circumstances  mak- 
ing it  a  crime,  then,  we  think,  his  death  must  be  attributed  to 
accidental  causes.  (Richards  v.  Travelers'  Ins.  Co.,  89  Cal.  170.4) 
That  the  courts  will  presume  that  the  death  was  the  result  of 
an  accident,  when  nothing  more  is  shown  than    that   it   was 
brought  about  by  a  violent  injury,  and  the  character  of  such  in- 
jury is  consistent  with  the  theory  of  accident,  seems  to  be  a 
rule  upheld  by  the  great  weight  of  authority.     (Traveller's  Ins. 
Co.  v.  McConkey,  127  U.  S.  661;  Mallory  v.  Traveller's  Ins.  Co., 
47  K  Y.  52  5;  Cronkhite  v.  Travellers  Ins.  Co.,  75  Wis.  1166; 
Traveller's  Ins.  Co.,  v.  Sheppard,  85  Ga.  751,  802;  Standard  Life 
etc.  Co.  v.  Thornton,  100  Fed.  Eep.  582;  Stephenson  v.  Bankers' 
Life  etc.  Co.,  108  Iowa,  637;  Insurance  Co.  v.  Bennett,  90  Tenn. 
2567  ;Jones  v.  United  States  etc.Acc.Assn.,92Ioyra,,652;Couadeau 
v.  American  Ace.  Co.,  95  Ivy.  280;  Konrad  v.  Union  etc.  Co.,  49 
La.  Ann.  636;  Goldenkirch  v.  United  States  Ace.  Assn.,  5  N.  Y. 
Supp.  428.)     The  finding  complained  of  is  contrary  to  the  evi- 
dence under  the  rule  and  should  have  been  the  other  way. 
We  therefore  advise  that  the  order  be  reversed. 

Cooper,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  13 
reversed.  McFarland,  J.,  Henshaw,  J.,  Temple,  J. 

Hearing  in  Bank  denied. 
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[S.  F.  No.  1544.     In  Rank.— December  27,  1000.] 

M.  Y.  STEWART,  Respondent,  v.  CALIFORNIA  IMPROVE- 
MENT COMPANY  et  al.,  Appellants. 

Negligence — Escape  of  Steam  from  Roller  Hired  by  City — Runa- 
way— Employment  of  Engineer — Liability  of  Employer. — An 
engineer  employed  and  paid  by  tbe  defendant  corporation  to 
manage  a  steam  roller  hired  by  the  city  from  the  corporation 
with  the  services  of  its  engineer,  at  a  per  diem  rate,  payable 
to  the  corporation,  for  the  purpose  of  rolling  and  leveling  the 
streets,  under  the  direction  of  the  superintendent  of  streets, 
is  the  servant,  not  of  the  city,  but  of  the  corporation  defend- 
ant; and  the  latter  is  liable  for  injury  caused  by  the  negligence 
of  the  engineer  in  allowing  the  escape  of  steam,  without  warn- 
ing, in  front  of  plaintiff's  horse,  thereby  causing  a  runaway,  to 
plaintiff's  injury. 

Id. — Duty  of  Engineer  to  Give  Warning — Liability  of  Engineer 
and  Owner. — It  devolved  upon  the  engineer,  having  management 
of  the  steam  roller,  and  not  upon  the  superintendent  of  streets, 
or  his  foreman,  to  know  whether  there  was  danger  in  the  es- 
cape of  steam  through  the  safety  valve,  and  to  give  warning  in 
case  of  such  danger;  and  for  injury  resulting  from  his  negli- 
gence in  that  respect,  he  and  the  owner  of  the  engine  who  put 
him  in  charge  are  responsible. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County  and  from  an  order  denying  a  new  trial.  W.  E. 
Greene,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Chickering,  Thomas  &  Gregory,  and  B.  McFadden,  for  Appel- 
lants. 

The  escape  of  steam  through  the  safety  valve,  as  incident  to 
the  use  of  the  engine,  raised  no  presumption  of  negligence. 
(Halm  v. Southern  Pac.B.B. Co. ,51  Cal. 605 ;Om aha  etc.  By. Co.  v. 
Clarice,  39  Neb.  65;  Howard  v.  Union  Freight  By.  Co.,  156  Mass. 
159;  Duvall  v.  Baltimore  etc.  By.  Co.,  73  Md.  516;  Wabash  etc. 
By.  Co.  v.  Farver,  111  Ind.  195 1;  Cincinnati  etc.  By.  Co.  v. 
Gaines,  104  Ind.  326s;  Favor  v.  Boston  etc.  B.  B.  Co.,  114  Mass. 
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350  3;  McCarren  v.  Albany  etc.  Ry.  Co.,  72  Miss.  1013;  Scaggs 
v.  President  etc.,  145  N.  Y.  201;  Dewey  v.  Chicago  etc.  Ry.  Co., 
99  Wis.  455;  Macomber  v.  Nichols,  34  Mich.  2124;  Skinner  v. 
New  York  R.  R.,  64  N.  Y.  Supp.  325.)  The  plaintiff  saw  plainly 
that  the  roller  -was  in  a  hole,  and  that  the  engineer  was  trying 
to  get  it  out,  and  that  other  teams  had  stopped,  and  in  driving 
forward  he  was  guilty  of  contributory  negligence.  (Wilson  v. 
New  York  etc.  R.  R.  Co.,  58  N.  Y.  Supp.  617;  41  N.  Y.  App. 
Div.  36.) 

Pringle  &  Pringle,  for  Respondent. 

It  was  the  duty  of  the  engineer  to  warn  the  plaintiff  of  the 
danger  known  to  the  engineer  and  not  to  the  plaintiff,  and  his 
failure  to  warn  was  an  assurance  of  safety.  (Mullen  v.  Glens 
Falls,  42  N.  Y.  Supp.  113;  11  N.  Y.  App.  Div.  275;  Paine  v. 
Rochester,  37  N.  Y.  St.  Pep.  587;  Pettengill  v.  Yonlcers,  116  N. 
Y.  558 5;  Louisville  etc.  R.  R.  Co.  v.  Schmidt,  147  Ind.  638; 
Cleveland  etc.  Ry.  Co.  v.  Keely,  138  Ind.  600;  Chicago  etc. Ry.  Co. v. 
Heinrich,  157  111.  388;  Keech  v.  Rome  etc.  Ry.  Co,  59  Hun,  617; 
13  K  Y.  Supp.  149:  Qlushing  v.  Sharp,  96  N.  Y.  677;  Palmer 
v.  New  York  Cent.  etc.  R.  R.  Co.,  112  N.  Y.  241;  Buswell  on 
Personal  Injuries,  sec.  162,  p.  249.)  The  corporation,  and  not 
the  city,  is  liable  for  the  negligence  of  the  engineer.  (Coyle  v. 
Picrrepont,  37  Hun,  379;  Huff  v.  Ford,  126  Mass.  24e;  Cotter 
v.  Lindgren,  106  Cal.  602,  607 7;  Wharton  on  Negligence,  sec. 
173;  Ames  v.  Jordan,  71  Me.  540s;  Gerlach  v.  Edelmeyer,  88  N. 
Y.  645.) 

VAN  DYKE.  J. — Action  for  personal  injury.  The  trial  was 
by  the  court  without  a  jury.  Plaintiff  had  judgment,  from 
which  and  from  an  order  denying  their  motion  for  a  new  trial 
defendants  appeal. 

The  court  found  that  defendant  Conger  was,  on  the  fourth 
day  of  March,  1896,  employed  by  the  defendant  California  Im- 
provement Company  as  engineer  to  manage  a  steam  roller 
owned  by  said  company  and  used  by  it  in  rolling  and  leveling 
streets.     The  said  roller  was  then  in  the  use  of  the  city  of 
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Oakland— the  same,  with  the  engineer  in  charge,  having  been 
hired  by  the  city  of  Oakland  from  the  defendant  California  Im- 
provement Company.  At  the  time  that  the  accident  occurred 
the  roller  was  being  used  under  the  direction  of  the  superin- 
tendent of  streets  of  the  city  of  Oakland  in  rolling  and  leveling 
Twelfth  street  where  it  forms  a  dam  at  the  lower  end  of  Lake 
Merritt;  and  the  court  finds  that  at  that  time  said  Twelfth 
street  was  the  only  safe  public  highway  for  the  passage  of 
vehicles  between  the  eastern  and  central  parts  of  Oakland, 
and  that  the  plaintiff  was  then  driving  a  well  trained,  steady, 
and  reliable  horse  on  said  street.  "While  the  defendant  Conger 
was  in  charge  of  said  engine,  and  standing  thereon,  and  in 
control  thereof,  steam  escaped  from  the  engine  through  the 
safety  valve  in  front  of  plaintiff's  horse.  It  had  been  necessary 
to  generate  all  the  steam  which  the  engine  could  safely  carry, 
and  that  defendant  Conger  had  wrongfully  and  carelessly  failed 
and  neglected  to  give  any  warning  of  the  said  letting  off  of 
steam,  or  that  there  was  any  danger  of  its  escape  through  the 
safety  valve,  although  he,  the  said  defendant,  saw  the  danger 
to  the  plaintiff  and  had  the  opportunity  and  power  to  give 
him  warning  thereof;  and  the  escaping  of  the  steam  so  fright- 
ened the  plaintiff's  horse  that  it  became  unmanageable  and 
wheeled  short  around  and  tilted  over  plaintiff's  cart,  and  the 
plaintiff,  without  any  fault  on  his  part,  was  thrown  out  and 
dashed  violently  upon  the  ground." 

The  main  contention  on  the  part  of  the  defendant  company 
was  and  is  that  the  injury  to  the  plaintiff  was  not  caused  by 
its  negligence,  but  if  it  resulted  from  any  negligence  it  was  upon 
the  part  of  the  city  of  Oakland.  But  the  court  below  found 
that  said  defendant  California  Improvement  Company  had 
selected  the  said  engineer,  and  his  services  were  to  be  paid  by 
said  company,  and  said  company  had  the  right  to  remove  him. 
That  the  relation  of  master  and  servant  existed  between  said 
defendant  company  and  the  defendant  Conger,  and  not  be- 
tween the  city  of  Oakland  and  defendant  Conger.  The  testi- 
mony supports  the  finding  and  conclusion  of  the  court  below 
that  the  injury  to  the  plaintiff  was  caused  by  the  negligence 
of  the  defendants,  and  not  of  the  city  of  Oakland.  Mr.  Miller, 
at  the  time  superintendent  of  streets  of  the  city  of  Oakland, 
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called  as  a  witness  on  behalf  of  the  defendants,  says:  "This 
roller  was  in  the  employ  oi  the  city  of  Oakland  the  day  of  this 
accident.  It  was  hired  from  the  California  Improvement  Com- 
pany. Mr.  Sherman,  my  foreman,  had  charge  of  the  work  to- 
gether with  myself."  On  cross-examination  he  was  asked: 
"Did  Mr.  Sherman  assume  to  have  such  control  over  the  roller 
as  to  affect  the  engine — affect  the  movements  of  the  engine?" 
After  an  objection  to  such  question  had  been  overruled,  the 

witness  answered,  "I  think  not Xothing   was    said   in 

the  lease  of  the  engine  to  the  city  about  discharging  the  en- 
gineer. I  secured  the  engine  under  the  authority  of  the  board 
of  public  works.  We  had  to  have  a  roller,  and  this  was  the 
most  available  one.  I  telephoned  to  the  office  of  the  Cali- 
fornia Improvement  Company  that  we  would  like  to  have  their 
roller  upon  the  Twelfth  street  dam.  They  replied  that  they 
would  have  the  roller  there.  We  said  nothing  about  anybody 
to  run  it,  or  about  the  pay.  The  understanding  was  that  the 
machine  with  the  fuel  and  engineer  should  be  supplied  at  so 
much  per  day."  And  being  asked  whether,  as  a  matter  of 
fact,  the  roller,  while  operating  upon  the  street,  was  not  en- 
tirely under  the  direction  of  himself  or  foreman,  answered:  "Yes, 
sir.  We  controlled  to  the  extent  of  notifying  what  portion 
of  the  street  we  wanted  rolled.  I  exercised  the  judgment  as 
to  when  the  road  was  rolled  enough,  and  when  it  was  not.  I 
did  not  stipulate  as  to  any  particular  engineer."  This  is  sub- 
stantially the  testimony  in  reference  to  the  terms  of  the  con- 
tract between  the  superintendent  of  streets  and  defendant  Cali- 
fornia Improvement  Company.  The  company  was  to  furnish 
the  roller  and  engineer  and  fuel  for  so  much  a  day,  and  the 
superintendent  of  streets  was  to  control  the  movements  of  the 
roller  by  directing  as  to  what  portion  of  the  street  should  be 
rolled,  and  when  sufficiently  rolled.  Neither  the  superintend- 
ent of  streets  nor  his  foreman  presumed  to  direct  the  en- 
gineer in  reference  to  the  management  of  the  engine  in  regard 
to  the  pressure  of  the  steam  or  how  or  when  it  should  be  applied 
or  shut  off,  or  in  reference  to  the  escaping  of  steam  through  the 
safety  valve.  Xo  one  not  an  engineer  or  having  some  knowl- 
edge or  experience  in  reference  to  the  management  of  an  en- 
gine would  assume  to  direct  the  engineer  in  reference  to  such 
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matters.  As  he  was  the  one  to  know,  and  not  the  superintend- 
ent of  streets  or  his  foreman,  whether  there  was  danger  in  the 
escape  of  steam  through  the  safety  valve,  the  duty  devolved 
upon  him  to  give  people  warning  in  case  there  was  such  dan- 
ger; and  for  injury  resulting  from  negligence  in  this  respect 
he  and  the  owner  of  the  engine  who  put  him  in  charge  of  the 
same   would  be  responsible. 

One  who  should  hire  a  hack  and  driver  from  a  carriage  com- 
pany, and  in  the  use  thereof  should  direct  on  what  streets  to 
drive,  where  to  go  and  when  to  stop,  and  in  fact  have  the  en- 
tire control  of  the  movements  of  the  carriage,  would  not  there- 
by become  liable  for  damages  resulting  from  the  negligence  of 
the  driver  in  the  management  of  his  team;  the  driver  is  hired 
by  the  carriage  company  presumably  for  his  fitness  in  the  line 
for  which  he  is  employed — the  same  as  was  the  engineer  in 
this  case  by  the  California  Improvement  Company.  If  damages 
accrue  through  his  negligence  or  carelessness,  such  company 
is  liable,  and  not  the  one  who  may  have  hired  and  used  the 
carriage. 

In  Boswell  v.  Laird,  8  Cal.  469,9  the  question  here  presented 
was  thoroughly  discussed,  and  in  the  opinion  there  it  is  said: 
"The  relation  between  parties  to  which  responsibility  attaches 
to  one  for  the  acts  or  negligence  of  the  other  must  be  that 
of  superior  and  subordinate,  or,  as  it  is  generally  expressed,  of 
master  and  servant,  in  which  the  latter  is  subject  to  the  con- 
trol of  the  former.  The  responsibility  is  placed  where  the 
power  exists.  Having  power  to  control,  the  superior  or  master 
is  bound  to  exercise  it  to  the  prevention  of  injuries  to  third 
parties,  or  he  will  be  held  liable.  The  responsibility  attaches 
to  the  superior,  upon  the  principle  Qui  facit  per  alium  facit 
per  se.  To  determine  the  responsibility,  therefore,  it  is  neces- 
sary to  ascertain  whether  the  relation  existing  between  the 
party  charged  and  the  party  actually  committing  the  injury  be 
in  fact  that  of  superior  and  subordinate,  or  master  and  servant." 
This  case  was  referred  to  in  Du  Pratt  v.  Lick,  38  Cal.  691,  as 
laying  down  the  correct  rule  on  this  subject.  The  court  there 
eay:  "That  where  there  is  no  power  of  selection  or  direction 
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there  can  be  no  superior;  and  that  where  a  man  is  employed  to 
do  the  work  with  his  own  means  and  by  his  own  servants,  he 
has  the  power  of  selection  and  direction,  and  he,  and  not  the 
person  by  whom  the  work  is  primarily  done,  is  the  superior." 
In  referring  to  the  doctrine  as  laid  down  in  Boswell  v.  Laird, 
supra,  the  court  say:  "We  are  entirely  satisfied  with  it  and 
find  no  occasion  to  renew  the  discussion." 

In  Blake  v.  Ferris,  1  N.  Y.  48, 10  the  court  say:  "The  rule 
of  respondeat  superior,  as  its  terms  imply,  belongs  to  the  rela- 
tion of  superior  and  subordinate,  and  is  applicable  to  that  re- 
lation wherever  it  exists,  whether  between  principal  and  agent, 
or  master  and  servant,  and  to  the  subjects  to  which  that  re- 
lation extends,  and  is  coextensive  with  it,  and  ceases  when  the 
relation  itself  ceases  to  exist."  In  Coyle  v.  Picrrepont,  37  Hun, 
379,  a  stevedore  who  was  employed  to  unload  a  vessel  at  de- 
fendants' dock  hired  from  the  defendants  a  portable  engine, 
with  an  engineer  to  run  it,  for  the  purpose  of  hoisting  the  cargo 
from  the  vessel  and  lowering  it  upon  the  wharf.  An  employee 
of  the  stevedore  was  injured  by  the  negligence  of  the  en- 
gineer, and  the  court  below  charged  the  jury  that  the  defend- 
ants from  whom  the  stevedore  had  hired  the  engine  with  the 
engineer  to  operate  it  were  responsible  for  the  negligence  of 
such  engineer.  The  appellate  court  held  the  instruction  cor- 
rect, and  that  the  defendants  wrere  the  masters  of  the  engineer, 
and  not  the  stevedore  in  whose  employ  he  was  at  the  time  in 
unloading  the  vessel.  In  Huff  v.  Ford,  126  Mass.  24,11  a 
wagon  and  horses  and  driver  were  hired  by  the  city  from  the  de- 
fendants, and  the  driver,  while  thus  employed,  struck  one  of 
the  horses  a  violent  blow,  causing  it  to  kick  a  loose  shoe  through 
a  window.  The  decision  reads:  "The  driver,  employed  and 
paid  by  the  defendants,  and  who  had  entire  management  of  the 
horses  as  to  the  manneT  of  driving  them,  and  whose  duty  it 
was  to  see  that  they  were  properly  shod,  was  a  servant  of  the 
defendants  in  so  driving  the  horses;  and  for  injuries  to  third 
persons  by  his  negligence  in  these  respects  the  defendants  were 
responsible." 

The  cases  cited  by  appellant  do  not  hold  that  in  a  case  of  this 
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kind,  where  a  person  has  not  the  control  of  the  conduct  of 
the  other  in  the  particular  matter  in  question,  he  is  liable  for 
the  negligence  ol  such  other. 

The  test  in  all  these  cases  is,  Who  conducts  and  supervises  the 
particular  work,  the  doing  of  which,  or  the  careless  and  negli- 
gent doing  of  which,  causes  the  injury  or  damage  ?  Here  the 
city  simply  hired  the  use  of  the  street-roller  outfit  from  the 
defendant  company — to  wit,  the  roller,  engine,  and  the  engineer 
to  manage  the  same — for  so  much  a  day.  The  city's  agent — 
foreman  of  the  street  superintendent — only  directed  or  super- 
vised how  and  where  the  street  should  be  rolled;  he  did  not 
have  the  control  or  management  of  the  engine;  this  was  sub- 
ject entirely  to  the  judgment  of  the  engineer,  the  servant  of 
the  owner,  the  defendant  company,  who  had  selected  and  em- 
ployed him  for  that  special  purpose,  paid  him  his  wages  and 
had  the  sole  right  to  discharge  him.  We  think  the  conclusion 
of  law  deduced  by  the  court  below  from  the  facts  found 
that  the  defendants  are  liable,  and  not  the  city  of  Oakland,  is 
correct. 

The  judgment  and  order  appealed  from  are  affirmed. 

Garoutte,  J.,  Temple,  J.,  and  McFarland,  J.,  concurred. 

A  rehearing  was  denied  January  26,  1901.  On  petition  for 
rehearing,  the  court  rendered  the  following  opinion: 

THE  COURT. — In  the  petition  for  rehearing,  on  the  part 
of  the  defendants,  it  is  suggested  that,  the  attention  of  the 
court  having  been  particularly  directed  to  a  consideration  of 
the  question  as  to  who  was  the  master  or  employer  of  the  en- 
gineer— whether  the  city  of  Oakland  or  the  California  Improve- 
ment Company — the  real  question,  to  wit,  whether  the  engineer 
was  liable  at  all,  has  been  overlooked.  The  liability  of  the  en- 
gineer is  a  necessary  postulate  to  the  discussion  or  inquiry  in 
reference  to  who  was  his  employer  or  master.  If  the  damages 
resulted  without  any  negligence  on  the  part  of  the  engineer, 
it  would  be  altogether  immaterial  who  employed  him,  or  who 
was  responsible  for  his  acts.  The  court,  therefore,  could  not. 
and  did  not,  overlook  that  question.  But  as  the  argument  of 
the  respective  counsel  was  directed  mostly  to  the  controversy 
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as  to  who  employed  the  engineer,  or  was  responsible  for  his 
acts,  necessarily  the  opinion  is  mostly  devoted  to  the  consid- 
eration of  that  question.  The  court  below  finds  that  the  in- 
jury to  the  plaintiff  was  caused  by  the  negligence  of  the  de- 
fendant, the  engineer,  Conger,  without  any  fault  or  negligence 
'on  the  part  of  the  plaintiff,  and  that  at  the  time  the  relation 
of  master  and  servant  existed  between  the  California  Improve- 
ment Company  and  said  defendant  Conger.  These  findings 
are  supported  by  the  evidence. 
Rehearing  denied. 


[Sac.  No.  712.    In  Bank.— December  27,  1900.] 

MARY  E.  McCLAIN,  Respondent,  v.  CHARLOTTE  E.  HUT- 
TON  et  al.,  Appellants.  CONTINENTAL  BUILDING 
AND  LOAN  ASSOCIATION,  Appellant,  v.  I.  H.  HOLT 
et  al.,  Respondents.  CHARLOTTE  E.  HUTTON  et  al., 
Appellants. 

Mechanics'  Liens-Void   Contract— Priority  of  Liens   Over  Mort- 
gage -Where  the  work  done   and    materials  furnished    under  a 
building  contract,  which  is  void  for  want  of  filing  for  record, 
was  commenced  before  the  date  of  a  mortgage  upon  the  prem- 
ises, the  mortgage  is  subject  to  the  liens,  if  the  claims  of  hen 
are  valid. 
Id  —Employment  Under  Void    Contract-Claim  of  Lien-Owner's 
'  Name  Stated  as  Employer.— Where  a   building  contract  is  void 
because   unrecorded,  the  labor   and   materials   are  deemed  to 
have  been  done  and  furnished  at  the  instance  of  the  owner, 
and  the  claim  of  lien  filed  may  properly  state  the  name  of  the 
owner  as  the  one  by  whom  the  claimant  was  employed,  in- 
stead of  the  contractor,  with  whom  the  contract  was  in  fact 
made. 
Id  -Statement  of  Contractor's  NAME.-Tt  is  immaterial  whether  the 
'   claim   in  such  case,  mentions  the  name  of  the  owner  or  of  the 
contra-tor,  and  claims  which  give  the  name  of  the  contractor, 
instead  of  the  owner,  are  not  void  because  the  contract  was 
not  recorded. 
Id -Statement  of  Materials  Furnished. -The  statement  in  a  claim 
of  lien  for  materials    furnished,  which    shows    unequivocally 
that  all  of  them  were    used    on    the    buildings,  and    shows  a 
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special  contract  to  pay  therefor,  and  sets  forth  facts  sufficient 
to  sustain  a  complaint  in  indebitatus  assumpsit  or  debt,  is  not 
defective  because  it  fails  to  state  specifically  the  kind  of  mate- 
rials furnished,  or  the  prices  of  the  several  items. 
Id. — Variance  Between  Claim  and  Findings — Interest  on  Items  Fur- 
nished.— There  is  no  substantial  variance  between  a  claim  setting 
forth  a  contract  for  interes*  at  the  rate  of  ten  per  cent  after 
sixty  days  from  time  of  purchase  of  each  item  of  materials, 
and  the  findings,  "which  fail  specifically  to  set  forth  the  claim 
for  interest,  but  which  show  that  the  claim  attached  to  the 
complaint  and  not  denied  "contained  a  true  statement  of  the 
demand,"  etc. 

Id. — Terms  of  Contract — Change  of  Terms. — A  statement  in  the 
claim  that,  at  the  time  of  the  work,  there  was  no  agreement 
as  to  price,  but  it  was  agreed  that  the  claimant  was  to  be 
paid  what  the  labor  was  reasonably  worth,  and  that  after- 
ward the  sum  of  four  dollars  per  day  was  agreed  upon  be- 
tween the  claimant  and  the  contractor  as  a  reasonable  sum, 
properly  states  the  terms  of  the  contract. 

Id. — Materials  for  Cement  Sidewalk. — Materials  furnished  for  the 
construction  of  a  cement  sidewalk  constructed  in  connection 
with  the  building,  under  circumstances  showing  it  to  be  a 
part  thereof,  may  be  claimed  as  a  lien  upon  the  building. 

Id. — Time  Given — Presumption. — Where  no  statement  is  made  in  the 
claim  of  time  given,  the  presumption  of  law  is  that  no  time 
was  given. 

Id. — Labor  Performed  at  "  Usual  Kates." — The  statement  in  a  claim 
that  the  labor  was  to  be  performed  "at  the  usual  rates"  is 
equivalent  to  stating  "for  what  it  was  reasonably  worth." 

Id. — Lien  for  Hauling  Materials. — A  person  directly  employed  by 
the  contractor  as  agent  of  the  owner  in  the  hauling  of  mate- 
rials to  be  used  in  the  construction  of  the  building  has  a  lien 
therefor  upon  the  building. 

Id. — Lien  Upon  Separate  Property  of  Wife — Statement  of  Names 
of  Husband  and  Wife  in  Claim — Mistake. — A  claim  of  lien  upon 
the  separate  property  of  the  wife,  giving  the  names  of  the 
husband  and  wife  as  "the  names  of  the  owners  and  reputed 
owners  of  the  said  premises,"  is  not  void  upon  the  ground 
that  the  husband  has  no  iuterest  in  the  property.  The  claim- 
ant need  not  state  the  name  of  the  owner  or  reputed  owner  if 
he  is  ignorant  of  it;  and  a  mistake  therein  cannot  affect  the 
validity  of  his  claim. 

Id. — Description  of  Property  in  Claim. — Where  the  property  de- 
scribed in  a  claim  of  lien  unequivocally  refers  to  one  building 
built  on  one  triangular  lot,  specifically  described,  which  is  in 
fact  the  separate  property  of  a  married  woman,  the  words  im- 
mediately following  the  description,  '•together  with  that  tri- 
angular piece"  deeded  to  such  married  woman    by  a  specified 
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grantor,  and  referring  to  a  similar  situation  thereof,  if  not  in- 
tended to  be  anotner  description    of    the    same   triangular  lot, 
may  be  rejected  as  repugnant  to  the  preceding  description. 
Id  —Liens  Upon  Premises  Partly  Mortgaged— Foreclosure— Claims 
'  of  Lien  in  Two  Suits— Modification  of  Judgment.— In  an  action 
to  foreclose  a  mortgage  and  building  liens  covering  more  land 
than  the  mortgage,  a  judgment  for  the  sale  of  the  mortgaged 
premises  in  satisfaction  of  the  mechanics'  liens  is  erroneous; 
and  when  all  questions  relating  to  the  lions  are  involved  in 
another  suit,  the  decree  of  foreclosure  of  the  mortgage  should 
be  modified  so  as  to  confine  it  to  the  foreclosure  of  the  mort- 
gage   and  to  securing  any  surplus  resulting  from  the  sale  of 
the  mortgaged  premises  for  the  benefit  of  the  other  lienholders. 
Id -Indeterminate   Claim- Variance.-W here   the    evidence    shows 
that  a  claim  of  lien  includes  a  portion  of  materials  used  upon 
other  property  not  involved  in  the  action,  and  that  these  can- 
not be  segregated  from  the  general  aggregate,  and  that  there  is 
a  variance  as    to    the    terms  of    the    contract    stated    in  the 
notices  of  lien,  as  to  the  time  of  payment,  the  lien  is  invalid, 
and  cannot  be  enforced. 
lD_  void  Contract  -Lien  of  Contractor -Membership  in  Firm.- 
'    Where  the  contract  is  void  for  want  of  record,  the  contractor 
is  not  entitled  to  a  lien;  and  he  cannot  indirectly  assert  a  claim 
of  lien  for  materials  furnished  as  a  member  of  a  firm  consist- 
in-  of  himself  and  his  brother,  especially  when  it  fairly  ap- 
pears that  the  materials  were  furnished  by  him  as  contractor. 
Id  -Personal  Liability  of  Owner-Statutory  Agency  of  Contractor. 
"    Under  a  contract  void  for  want  of  record,  the  contractor  can- 
not, merely  as  statutory  agent  of  the  owner,  render  the  owner 
personally  liable  to  subcontractors  or  materialmen. 
Id  -Indefinite  Findings  as  to  AGENCY-CoNSTRUcrioN.-Indefinite  find- 
in-s  as  to  the  agency  of  the  contractor  for  the  owner,  which  do 
no*t  show  whether  the  agency  was  statutory  or  conventional,  un- 
der pleadings  and    notices    of    lien  which  disclose  a  statutory 
a-ency    are  to  be  construed  as  corresponding  with  the  plead- 
ings and  notices  of  lien,  and  are  insufficient  to  support  a  per- 
sonal judgment  against  the  owner. 

APPEALS  from  judgments  of  the  Superior  Court  of  Solano 
County.     A.  J.  Buckles,  Judge. 

The  facts  are  stated  in  the  opinions  rendered  in  Bank  and 
in  Department. 

William  H.  Jordan,  and  Coglan  &  Harvey,  for  Charlotte  A. 
Hutton,  Appellant 
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Raleigh  Barcar,  for  Continental  Building  and  Loan  Associa- 
tion, Appellant,  and  Mary  E.  McClain,  Respondent. 

Hudson  Grant,  for  F.  B.  Chandler,  Appellant,  and  for  I.  H. 
Holt,  Respondent. 

Hurst  &  Hurst,  for  Waggoner  Brothers,  Respondents. 

Percy  S.  King,  for  Corlett  Brothers,  Respondents. 

John  M.  Gregory,  M.  B.  Harrison,  and  A.  J.  Dobbins,  for 
Other  Laborers  and  Materialmen,  Respondents. 

Tacaville  Light  and  Water  Company,  Respondent,  in  pro.  per. 

THE  COL^RT. — A  rehearing  of  this  cause  in  Bank  was  or- 
dered, on  the  ground,  among  others,  that  the  work  done  and 
materials  furnished  by  the  defendants  Holt  and  Chandler  were 
commenced  prior  to  the  date  of  the  mortgage  of  the  Conti- 
nental Building  and  Loan  Association,  and  not  afterward,  as 
stated  in  the  decision  heretofore  filed.  Hence,  assuming  the 
claims  of  these  defendants  to  be  valid,  a  new  trial  of  the  case 
as  to  them  will  be  unnecessary.  This  renders  necessary  an  ex- 
amination of  the  validity  of  these  claims.  At  the  same  time 
we  will  consider  the  other  claims,  omitting  that  of  the  Wag- 
goner Brothers,  with  reference  to  which  the  former  opinion  will 
stand. 

1.  The  material  objections  to  the  claim  of  Chandler  are,  in 
effect,  that  Mrs.  Hutton  is  named  in  the  claim  as  the  per- 
son by  whom  he  was  employed,  instead  of  the  contractor,  Wag- 
goner, with  whom  the  contract  was  in  fact  made;  that  an 
undetermined  parr  of  the  materials  furnished  by  the  claimant 
were  not  used  on  the  Hutton  block,  but  on  another  building 
of  the  owner;  that  "the  kind  of  materials  furnished" — 
whether  "iron,  stone,"  etc. — is  not  stated;  that  the  claim 
fails  to  "state  the  price  at  which  either  lumber  or  lime  was 
sold,"  or  that  the  articles  were  sold  at  an  agreed  price;  and, 
finally,  that  there  was  a  variance  between  the  claim  and  the 
evidence,  and  between  the  claim  and  the  finding.  Xone  of 
these  objections  are  well  taken;  Mrs.  Hutton  was  properly 
named  as  the  person  by  whom  the  claimant  was  employed.  It 
is  expressly  pro\ided  by  the  statute  that,  where  the  contract  is 
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not  filed,  the  labor  and  materials  "shall  be  deemed  to  have 
been  done  and  furnished  at  the  personal  instance  of  the  owner" 
(Code  Civ.  Proc.,  sec.  1184);  and  there  is  no  objection  to  the 
use  of  this  form  of  statement.     (Kellogg  v.  Howes,  81  Cal.  170.) 
With  regard  to  the  materials  furnished  the  claim  unequivocally 
states  that  all  of  them  were  used  upon  the  building,  and,  from 
the  stipulation  read  in  evidence,  this  appears  to  have  been  the 
fact     It  was  unnecessarv  to  state  specifically  the  kind  of  mate- 
rials furnished  or  the  prices  of  the  several  items.     {Brennan  v. 
Swasey,  16  Cal.  Ill1;  Selden  v.  Meelcs,  17  Cal.  129;  Davis  v. 
Livingston,  29  Cal.  287;  Jewell  v.  McKay,  82  Cal.  150.)     The 
claim  is   in  effect,  a  sufficient  statement  of  a  special  contract 
to  pay  for  the  materials  furnished,  and  would  be  sufficient  as 
a  complaint  in  indebitatus  assumpsit,  or  debt.     (1    Chitty   on 
Pleading,  350,  notes  f,  g,  331,  352.)     Finally,  there  is  no  vari- 
ance between  the  claim  and  the  evidence  or  the  finding.    In  the 
claim  the  statement  is  that  the  materials  were  to  be  paid  for 
«in   cash  within   sixty   days   from  time   of   purchase   of  the 
item,  and  any  item  not  paid  for  within  that  time  was  to  bear 
interest  at  the  rate  of  ten  per  cent  per  annum  until  paid        1  he 
agreed  account  read  in  evidence  agrees  accurately  with  this; 
and  the  finding  is  precisely  to  the  same  effect,  except  that  it 
omits  reference  to  the  rate  of  interest.     This,  however   ism 
effect  found  in  the  finding  that  the  claim-which  is  attached 
to  the  complaint,  and  the  filing  of  which  is  not  denied-  con- 
tained •  a  time  statement  of  [the]  demand,     etc. 
'    The  first  of  the  above  objections  is  made  also  to  the  claim 
of  Holt,  and  what  is  said  with  reference  to  it  will  be  under- 
stood as  applying  to  his  claim.     The  remaining  objections  to 
the  claim  are,  in  effect,  that  it  does  not  truthfully  state  the 
terms  of  the  contract,  and  that  part  of  the  labor  was  performed, 
not  on  the  building,  but  on  the  adjacent  sidewalk.     M  re- 
card  to  the  former  point,  the  statement  of  the  claim  is  that  at 
the  time  of  the  work  there  was  no  agreement  as  to  price,  bu   it 
was  agreed  he  was  to  be  paid  what  his  labor  was  reasonably 
worth-  but  afterward  the  sum  of  four  dollars  per  day  was  agreed 
upon  bv  Holt  and  Waggoner  as  a  reasonable  sum;  and  the  state- 
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meiit  is  sustained  by  the  written  certificate  of  "Waggoner,  as 
foreman,  read  in  evidence.  With  regard  to  the  other  objection, 
the  cement  sidewalk  must,  under  the  circumstances  of  the  case, 
be  regarded  as  part  of  the  building. 

The  claims  of  Holt  and  Chandler  must,  therefore,  be  regarded 
as  sufficient. 

2.  The  principal  objection  urged  to  the  other  claims  is,  in 
effect,  that  they  fail  to  state,  or  to  state  truthfully,  "the  terms, 
time  given,  and  conditions  of  [the]  contract." 

To  simplify  the  question,  it  may  be  observed  generally  that 
in  some  of  the  claims  the  time  of  payment  is  stated;  in  others 
not.  In  the  latter  class  of  cases  the  presumption  of  the  law  is 
that  no  time  was  given.  (Hills  v.  Ohlig,  63  Cal.  104;  Jewell  v. 
McKay,  supra.)  Also  it  may  be  stated  that  in  some  of  the 
claims  it  is  said  that  the  contract  of  employment  was  made 
with  Mrs.  Hutton;  in  others,  that  it  was  made  with  Waggoner, 
as  contractor  and  agent.  But  this,  as  we  have  held,  is  to  be 
regarded  as  immaterial.  The  question  to  be  considered  relates, 
therefore,  to  the  sufficiency  of  the  statement  of  the  terms  of 
the  contract  in  other  respects. 

In  this  regard  all  that  can  be  required  is  the  statement  of 
the  fact  that  a  contract  was  entered  into  and  such  a  statement 
of  its  terms  as  to  show  the  indebtedness  claimed.  These  con- 
ditions are  sufficiently  complied  with  in  all  the  claims.  In 
each  of  them  the  making  of  the  contract  and  the  labor  per- 
formed or  materials  furnished  are  stated.  In  one  of  them  (that 
of  Trower)  the  labor  was  to  be  performed  "at  the  usual  rates," 
which  is  but  another  way  of  saying,  "for  what  it  was  reason- 
ably worth"  {Reed  v.  Norton,  90  Cal.  596,  597),  and  its  value 
was  accordingly  stated.  In  all  the  other  claims  the  agreed 
price  is  stated,  either  in  the  aggregate,  or— in  the  case  of  labor 
—the  per  diem  rate  and  the  number  of  days.  In  this  respect, 
therefore,  the  claims  are  sufficient.  There  are,  however,  some 
other  objections  to  be  considered. 

The  claim  of  Trower  was  for  "the  hauling  of  materials  used 
in  the  construction  of  [the]  building";  and  it  is  objected,  on 
the  supposed  authority  of  Adams  v.  Buruanl;  103  Cal.  646, 
that  he  was  not  entitled  to  a  lien  for  labor  of  this  kind.     The 
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case  cited,  however,  has  no  application.  There  the  claimant 
"was  employed  by  the  brick  men  to  haul  bricks  for  them,  and 
he  had  no  connection  with  the  contractor,  who  owed  him  no 
liability.  His  position  [was]  not  different  from  that  of  the 
laborers  who  made  the  brick."  But  the  claimant  here  was 
directly  employed  by  Waggoner,  as  the  agent  of  Mrs.  Hutton; 
and  his  labor  was  performed  on  the  building  in  the  same  sense 
as  that  of  the  men  who  lifted  the  brick  from  the  ground  to 
the  upper  parts  of  the  building.  (Malone  v.  Big  Flat  Gravel 
Min.  Co.,  76  Cal.  578.) 

The  claim  of  Harrison  and  that  of  Hubert  each  contains  the 
statement  "that  Charlotte  A.  Hutton  and  Fred  Hutton  are  the 
names  of  the  owners  and  reputed  owners  of  said  premises"; 
and  it  is  objected  that  the  latter  has  no  interest,  and  that  the 
claims  are  therefore  invalid.  The  statute  requires  the  state- 
ment of  "the  name  of  the  owner  or  reputed  owner,  if  known." 
"If  the  names  are  not  known  the  claim  is  sufficient,  if  it  is 
silent  on  the  subject.'''  (West  Coast  Lumber  Co.  v.  Newkirk,  SO 
Cal.  277.)  The  claimant  "may  not  know  the  owner,  and  if  he 
is  ignorant  of  his  name  he  is  not  required  to  state  it."  (Cor- 
lett  v.  Chambers,  109  Cal.  183.)  Still  less  can  the  validity  of 
the  claim  be  affected  by  a  mistake  in  attempting  to  carry  out 
the  requirements  of  the  law. 

Finally,  it  is  objected  to  Frick's  claim  that  it  does  not  de- 
scribe the  property  "with  sufficient  certainty  for  identification." 
The  claim  is  "for  labor  and  services  in  the  erection  and  con- 
struction of  that  certain  building  ....  uoav  upon  that  certain 
lot  situate,  etc.,  and  described  as  follows,"  etc.  Then  follows 
a  description  of  the  land  on  which  the  building  was  in  fact 
erected;  and  then  the  further  clause,  "together  with  that  cer- 
tain triangular  piece  deeded  to  Charlotte  Patton  by  the  trus- 
tees of  the  town  of  Vacaville,  situate  on  the  easterly  side  of 
Dobbins  street."  Possibly  the  latter  clause  may  be  but  another 
description  of  the  land  on  which  the  building  was  erected — ■ 
which  is  also  "a  triangular  piece  ....  situate  on  the  easterly 
side  of  Dobbins  street";  otherwise  the  clause  must  be  rejected 
as  repugnant  to  the  rest  of  the  document,  which  unequivocally 
refers  to  one  building  built  on  one  lot,  and  in  fact  to  the 
building  in  question. 
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The  objections  to  the  claims  of  these  defendants — so  far  as 
they  refer  to  defects  or  supposed  defects  appearing  on  their 
face — must,  therefore,  be  regarded  as  untenable. 

"With  regard  to  the  costs  of  appeal,  they  should  be  appor- 
tioned as  follows:  The  costs  should  be  allotted,  one-half  to  the 
appeals  of  Mrs.  Hutton;  one-half  to  those  of  the  building  and 
loan  association;  but  a  single  memorandum  of  costs  to  be  filed 
by  appellants.  The  former  half  of  the  costs  should  be  paid 
by  the  respondent  and  the  appellant  Chandler  in  amounts  pro- 
portionate to  their  respective  claims;  the  latter  by  the  re- 
spondents— excluding  the  appellant  Chandler — in  the  same 
proportion;  and  it  is  so  ordered.  But  as  the  transcript  on  ap- 
peal is  unnecessarily  voluminous  by  at  least  a  third,  only  two- 
thirds  of  the  expense  of  printing  will  be  allowed  in  the  costs. 

Otherwise  than  as  above  indicated,  we  are  satisfied  with  the 
former  decision,  which  accordingly  -will  be  modified  by  adding 
thereto  the  words  "except  as  to  the  issues  raised  by  the  cross- 
complaints  of  the  defendants  I.  H.  Holt  and  F.  P.  Chandler, 
as  to  whom  the  findings  will  be  allowed  to  stand"';  and  as  thus 
modified  will  stand  as  the  decision  of  this  court. 

On  January  11,  1901,  the  court  modified  its  judgment  as  fol- 
lows: 

THE  COUET.— In  the  judgment  of  the  court  in  Bank  in 
this  case,  it  was  directed  that  the  costs  should  be  allotted  one- 
half  to  the  appeals  of  Mrs.  Hutton,  and  one-half  to  those  of 
the  Continental  Building  and  Loan  Association,  the  former  to 
be  paid  by  the  respondents,  including  the  appellant  Chandler, 
in  amounts  proportionate  to  their  respective  claims,  the  latter 
by  the  respondents — excluding  the  appellant  Chandler — in  the 
same  proportions.  I.  H.  Holt  should  also  have  been  excluded 
with  Chandler.  The  judgment  is  therefore  modified  in  this 
respect,  and  Mrs.  Hutton  will  be  allowed  to  recover  the  costs 
allotted  to  her,  in  the  proportions  stated,  against  the  respond- 
ent cross-complainants  named  in  her  notice  of  appeal;  and  the 
Continental  Building  and  Loan  Association,  the  costs  allotted 
to  it  against  the  respondent  cross-complainants,  named  in  its 
notices  of  appeal,  with  the  exception  of  the  cross-complainants 
Chandler  and  Holt,  as  to  whom  its  appeal  has  in  effect  failed. 
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The  following  is  the  decision  rendered  in  Department  Two, 
May  19,  1900: 

SMITH,  C. — Appeals  from  two  judgments  for  foreclosure  of 
mortgages  and  building  liens  on  lands  of  the  defendant,  Mrs. 
Hutton.  In  the  junior  mortgage  the  mortgaged  land  is  a  tri- 
angular tract  in  Vacaville,  bounded  by  three  streets,  and  known 
as  block  17;  in  the  older  mortgage,  a  lot  twenty-five  by  fifty 
feet,  known  as  lot  No.  1,  and  forming  a  part  of  the  larger  lot 
above  described.  This  lot  was  purchased  from  the  plaintiff 
McClain  by  the  defendant  Hutton  August  15,  1897,  and  a  mort- 
gage given  on  it  to  secure  the  purchase  money.  This  is  one  of 
the  mortgages  sued  on;  the  other  was  executed  by  Mrs.  Hutton 
to  the  plaintiff,  the  building  and  loan  association,  September 
3  5,  1897. 

In  the  McClain  case  the  judgment  was  for  the  sale  of  the 
mortgaged  premises,  and  the  payment  out  of  the  proceeds, 
first  of  the  mortgage,  and  then  of  various  building  liens1  in  a 
specified  order,  and  for  the  docketing  of  a  personal  judgment 
against  Mrs.  Hutton  for  any  deficiency,  either  on  account  of  the 
mortgage  or  liens.  The  building  and  loan  association  was  a 
party  to  this  suit,  but  does  not  answer,  nor  is  it  named  in  the 
judgment. 

In  the  building  and  loan  association  ease — to  which  Mrs.  Mc- 
Clain was  not  a  party — the  judgment  was  for  the  sale  of  the 
mortgaged  premises,  and  the  payment  out  of  the  proceeds, 
first,  of  the  same  building  liens  (with  three  others),  and  after- 
ward *of  the  mortgage,  and  for  a  similar  deficiency  judgment 
against  Mrs.  Hutton. 

The  cases  were  tried  together,  and,  by  stipulation,  separate 
judgments  were  rendered.  This  has  resulted  in  a  confused  and 
voluminous  record  and  in  several  errors.  The  various  cross- 
complaints  of  the  lien  claimants  are  the  same  in  both  cases,  ex- 
cept that  there  are  three  in  the  case  of  the  building  and  loan 
association  that  do  not  appear  in  the  McClain  case;  and  there 
are  thus  two  judgments  against  Mrs.  McClain  for  each.  lien. 
The  judgment-rolls  in  the  two  cases — each  constituting  about  a 
third  of  the  record — are  almost  identical,  differing  only  with  re- 
gard to  the  mortgage  liens;  and  to  the  same  extent  the  same 
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questions  are  presented  by  the  two  records,  and  in  a  similar 
form.  It  will  be  sulHcient,  therefore,  with  regard  to  the  ques- 
tions relating  to  the  liens,  to  confine  our  attention  to  one  of 
the  records;  and,  to  this  end,  one  of  the  cases  may  be  con- 
veniently disposed  of  before  entering  upon  those  questions. 

In  the  McClain  case  the  judgment  provides  for  the  sale,  in 
satisfaction  of  the  building  liens,  of  the  mortgaged  premises, 
constituting  only  a  part  of  the  lands  covered  by  the  liens.  This 
was  error.  (Willamette  Steam  Mills  Co.  v.  Kremer,  94  Cal.  206.) 
And  as  all  the  questions  relating  to  the  liens  are  involved  in  the 
other  suit,  the  judgment  should  be  modified  as  hereinafter  in- 
dicated so  as  to  confine  it  to  the  foreclosure  of  the  mortgage, 
and  to  securing  any  surplus  that  may  result  from  the  sale  for 
the  benefit  of  the  other  lienbolders. 

The  several  questions  involved  in  the  appeal  from  the  judg- 
ment in  the  case  of  the  building  and  loan  society  relate:  1.  To 
the  validity  of  the  several  liens;  2.  To  the  validity  of  the  per- 
sonal judgment  against  Mrs.  Hutton;  and  3.  To  the  relative 
priority  of  the  building  liens,  and  the  lien  of  the  mortgage. 

The  preliminary  point  is  also  made  that,  for  want  of  proper 
specifications,  the  evidence  cannot  be  reviewed.  But,  according 
to  the  view  we  take  of  the  case,  it  will  be  unnecessary  to  look 
beyond  the  judgment-roll,  and  the  objection,  therefore,  need 
not  be  considered.  The  other  questions  will  be  considered  in 
the  order  stated. 

1.  As  we  are  of  opinion  that  the  case  should  be  reversed  on 
other  grounds,  we  will  not  examine  the  sufficiency  of  the  evi- 
dence to  sustain  the  findings  as  to  the  several  building  liens, 
but  will  confine  our  attention  to  the  objections  made  to  their 
introduction  in  evidence,  which  were  overruled  and  exceptions 
taken. 

The  claim  of  Waggoner  Brothers  is  objected  to  on  the 
grounds  "that  the  claimants  are  not  entitled  to  any  lien  un- 
der the  statute;  that  the  notice  faib  to  truthfully  state  the 
terms  of  the  contract;  ....  that  the  evidence  shows  that  a 
portion  of  the  goods  were  used  in  and  upon  property  not  in- 
volved in  the  suit;  and  that  these  cannot  be  segregated  from 
the  general  aggregate."  These  objections  appear  to  be  well 
taken.     "With  regard  to  the  fourth,  it  appears  from  "Waggoner's 


142  McClain  v.  Hutton.  [131  Cal. 

own  testimony  that  an  unspecified  and  undeterminable  portion 
of  the  materials  were  furnished  to  Mrs.  Hutton  for  property 
other  than  the  property  in  question  and  used  thereon.  With 
regard  to  the  second  objection,  there  is  a  variance  as  to  the 
terms  of  the  contract  between  the  evidence,  the  notice  of  lien, 
and  the  finding.  Waggoner  himself  testifies  that  there  was  no 
specific  agreement  as  to  the  time  of  payment;  the  notice  says  it 
was  agreed  that  a  specified  portion  of  the  materials  wrere  to  be 
paid  for  in  sixty  days;  the  finding  that  all  of  them  were  to  be 
paid  for  in  that  time.  With  regard  to  the  first  point,  it  ap- 
pears that  the  firm  of  Waggoner  Brothers  consisted  of  George  E. 
Waggoner  (the  contractor)  and  his  brother.  But  by  the  pro- 
visions of  the  statute  the  contract  is  void  and  the  contractor 
is  not  entitled  to  a  lien;  nor  can  he  indirectly  assert  a  claim 
of  lien  as  a  member  of  the  firm  of  Waggoner  Brothers.  Indeed, 
it  appears  fairly  from  the  evidence  that  the  materials  were 
furnished  by  him  as  contractor.  His  claim  must,  therefore,  be 
disallowed — at  least  as  it  appears  in  the  present  record. 

The  objections  to  the  other  claims  (omitting  those  that  re- 
late to  the  sufficiency  of  the  evidence  to  support  the  findings) 
are  to  the  effect,  in  each  case,  that  the  notice  of  lien  fails  to 
state  truthfully  the  name  of  the  person  to  whom  the  materials 
were  furnished  or  by  whom  the  claimant  was  employed,  or  the 
terms,  time  given,  or  conditions  of  the  contract.  But  as  we 
are  of  the  opinion  that  the  case  should  be  retried,  and  in  con- 
nection with  the  evidence  there  are  other  points  to  be  consid- 
ered, we  do  not  deem  it  advisable  to  pass  upon  these  objections. 

2.  The  ground  of  the  personal  judgment  against  Mrs.  Hut- 
ton is  the  finding  that  Waggoner  was  her  agent  "in  and  for  the 
construction  of  the  building,"  and,  as  such,  authorized  for  her 
to  employ  all  the  necessary  labor,  and  to  purchase  materials 
and  agree  upon  terms,  etc.,  and  that  as  such  agent  he  employed 
labor  and  purchased  materials,  agreeing  upon  the  price  and 
other  terms,  etc.  It  is  not  expressly  said  that  all  the  labor 
was  employed  and  materials  purchased  by  Waggoner  as  agent; 
but  in  this  and  other  parts  of  the  findings  this  is  plainly  im- 
plied, and,  upon  referring  to  the  evidence  set  out  in  the  bill  of 
exceptions,  becomes  clearly  apparent.     Unless  the  findings  are 
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thus  construed  they  will  fail  to  find  on  this  material  point, 
and  will  thus  be  too  indefinite  to  sustain  the  judgment. 

There  are  also  findings  with  reference  to  each  and  all  of  the 
lions  that  the  labor  was  performed  or  materials  furnished  "at 
the  special  instance  and  request"  of  Mrs.  Hutton,  and  that  she 
'•'then  and  there  undertook  and  agreed  to  pay  [for]  the  same." 
In  some  cases  it  appears,  either  in  the  findings  or  pleadings, 
that  the  employment  was  through  Waggoner  as  agent;  but  in 
general  it  is  not  said  whether  the  party  was  employed  by  her 
personally,  or  by  Waggoner  as  her  agent.  But  from  the  fact 
that  it  is  explicitly  found  in  each  case  that  "Waggoner  was  her 
agent  for  all  purposes  relating  to  the  building,  it  is  to  be  in- 
ferred that  the  latter  was  intended;  and  this  is  rendered,  cer- 
tain by  reference  to  the  evidence  in  the  bill  of  exceptions. 

Xor  does  it  appear  from  any  of  these  findings  whether  Wag- 
goner acted  as  a  conventional,  or  merely  as  a  statutory,  agent; 
and  the  findings  will  be  equally  true  whichever  of  these  two  con- 
structions be  placed  upon  them.  But  in  five  of  the  cross- 
complaints — namely,  those  of  Chandler,  of  Vacaville  Light  and 
Water  Company,  of  Holt,  of  Waggoner  Brothers,  and  of  Cor- 
iett  Brothers — it  is  expressly  alleged  that  the  building  was  con- 
structed, under  contract  of  Waggoner,  which  was  void  for  want 
of  filing  with  the  recorder;  and  that  the  work  was  done  or  mate- 
rials furnished,  under  contract  with  Waggoner  as  contractor. 
With  reference  to  these  claims,  therefore,  we  must  construe  the 
finding — which  is  the  same  in  all  the  cases — as  meaning  simply 
that  the  contract  for  labor  or  materials  was  made  by  Mrs.  Hut- 
ton through  Waggoner,  acting  as  her  statutory  agent;  for  other- 
wise it  would  conflict  with  these  allegations  of  the  pleadings 
and  notices  of  lien.  So  the  construction  of  the  language  of  the 
court  in  these  cases  must,  unless  the  contrary  appears,  be  ex- 
tended to  the  same  language  as  used  with  reference  to  the  other 
claims.  "It  is  a  familiar  principle  of  construction  that  a  word 
[or  words]  repeatedly  used  in  a  statute  will  be  presumed  to  bear 
the  same  meaning  throughout  the  statute,  unless  there  is  some- 
thing to  show  that  there  is  another  meaning  intended."  (Pitte 
v.  Shipley,  ±G  Cal.  160;  Endlich  on  Interpretation  of  Statutes, 
sees.  41,  53;  Bishop  on  Written  Laws,  sec.  95a.)  And  the  same 
rule  will  apply  to  other  writings.     "Xor  should  an  interpreta- 
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tion  be  admitted,  if  avoidable,  which  will  render  one  clauso 
repugnant  to  another,  but  all  should,  stand."  (Id.  882.)  The 
finding  must,  therefore,  be  thus  construed,  or  be  regarded  as 
indefinite  in  failing  to  find  upon  this  material  point,  and  hence 
as  insufficient  to  support  the  personal  judgment  against  Mrs. 
Hutton.  For  a  contract  made  for  her  by  a  statutory  agent 
could  not  render  her  personally  liable.  (Code  Civ.  Proc,  sec. 
1183;  Madera  etc.  Co.  v.  Kendall,  120  Cal.  182;2  MpMenomij 
v.  White,  115  Cal.  339;  Kellogg  v.  Howes,  81  Cal.  170;  Southern 
California  Lumber  Co.  v.  Schmitt,  74  Cal.  625.) 

3.  With  regard  to  the  priority  allowed  to  the  building  liens 
over  the  mortgage  of  the  building  and  loan  association,  it  will 
be  observed  that  the  date  of  the  record  of  the  mortgage  was 
September  15,  1897,  and  that  the  building  was  commenced  on 
the  twenty-first  day  of  May  1897;  from  which  it  was  concluded 
that  the  mortgage  lien  of  the  building  and  loan  association  was 
subsequent  and  subordinate  to  the  building  liens,  without  regard 
to  the  time  when  the  work  was  done,  or  the  materials  com- 
menced to  be  furnished.  (Code  Civ.  Proc,  sec.  11S6.)  But 
this,  we  think,  results  from  a  misconstruction  of  the  statute. 
The  provision  is  that  building  liens  are  preferred  to  liens 
"'which  may  have  attached  subsequent  to  the  time  when  the 
building,  improvement,  or  structure  was  commenced,  work  done, 
or  materials  were  commenced  to  be  furnished,"  etc.  Under 
this  provision  the  cases  must  be  'divided  into  two  categories,  dis- 
tinguished by  the  existence,  or  nonexistence,  of  a  valid  contract. 
In  the  former  case  the  priority  of  the  liens  is  to  be  determined 
by  the  date  of  the  commencement  of  the  building;  in  the  latter 
by  the  time  the  work  was  done,  or  the  materials  commenced  to 
be  furnished.  (Davies  etc.  Lumler  Co.  v.  Gottschalle,  81  Cal. 
(542;  Avery  v.  Clarl;  87  Cal.  619  ;:i  Pacific  Mut.  Life  Ins.  Co. 
v.  Fisher,  106  Cal.  236.) 

Examined  by  this  test,  neither  the  allegations  of  the  cross- 
complaints  nor  the  findings  (which  follow  them)  are  sufficient  to 
sustain  the  conclusion  of  the  court  that  the  mortgage  of  the 
building  and  loan  association  is  subsequent  and  subject  to  the 
building  liens.  In  many,  if  not  in  most,  of  the  cases,  it  appears 
affirmatively  that  the  furnishing  of  the  materials  commenced 
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after  the  record  of  the  mortgage :  in  the  others  it  is  alleged  that 
the  work  of  furnishing  of  materials  commenced  "on  or  about'* 
some  specified  date,  or  "between*'  specified  dates — the  last  post- 
dating the  mortgage.  In  none  of  them  does  it  appear  any  work 
was  done  or  materials  furnished  prior  to  the  record  of  the 
mortgage. 

We  therefore  advise  that  the  judgment  in  the  case  of  Mary 
E.  McClain  v.  Charlotte  A.  Hutton  et  al.  be  modified  by  striking 
therefrom  all  the  provisions  as  to  the  liens  set  up  by  the  cross- 
complainants,  and  inserting  in  lieu  thereof  simply  a  provision 
requiring  any  surplus  on  the  sale  of  the  mortgaged  premises 
over  what  may  be  necessary  to  satisfy  the  judgment  in  favor  of 
Mrs.  McClain  to  be  paid  in  court  to  abide  the  result  in  the  case 
of  Continental  Building  and  Loan  Association  v.  Charlotte 
A.  Hutton  et  al.;  and  that  the  judgment  in  the  latter  case 
be  reversed  and  the  cause  remanded  for  a  new  trial. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
in  the  case  of  Mary  E.  McClain  v.  Charlotte  A.  Hutton  et  al.  is 
modified  by  striking  therefrom  all  the  provisions  as  to  the  liens 
set  up  by  the  cross-complainants,  and  inserting  in  lieu  thereof 
simply  a  provision  requiring  any  surplus  on  the  sale  of  the 
mortgaged  premises  over  what  may  be  necessary  to  satisfy  the 
judgment  in  favor  of  Mrs.  McClain  to  be  paid  in  court  to  abide 
the  result  in  the  case  of  Continental  Building  and  Loan 
Association  v.  Charlotte  A.  Hutton  et  al.;  and  that  the  judgment 
in  the  latter  case  be  reversed  and  the  cause  remanded  for  a  new 
trial.  McFarland,  J.,  Temple,  J.,  Henshaw,  J. 

CXXXI.   Cal— 10 
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[S.  F.  No.  1530.     Department  Two.— December  28,  1900.] 

EMIL  GREENEBAUM,  Respondent,  v.  JOHN  DAVIS  et  al., 

Appellants. 

Foreclosure  of  Mortgage — Parties — Separate  Suit  by  Junior  Lien- 
holder— Res  Adjudicata.— The  holder  of  a  junior  lien,  made  a 
party  defendant  to  an  action  to  foreclose  a  prior  mortgage, 
who  did  not  appear  or  set  up  his  junior  lien,  is  not  estopped 
by  the  decree  of  foreclosure  from  maintaining  a  separate  suit 
to  sell  any  portion  of  the  lands  not  sold  to  satisfy  the  prior 
mortgage,  and  to  reach  any  surplus  proceeds  arising  from  sales 
made  under  the  prior  mortgage,  and  his  assignee  may  main- 
tain such  separate  action. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Contra 
Costa  County.     Joseph  P.  Jones,  Judge. 

The  facts  are  stated  in  the  opinion. 

R.  H.  Latimer,  for  Appellants. 

Edward  J.  Pringle,  for  Respondent. 

HAYNES.  C. — This  appeal  is  from  the  judgment  upon  the 
judgment-roll. 

Defendant  John  Davis  was  the  owner  of  an  undivided  interest 
in  the  rancho  San  Pablo.  In  January,  1885,  one  Lynch  ob- 
tained a  judgment  against  Davis  for  two  thousand  one  hundred 
and  eighty- four  dollars  and  four  cents,  and  nineteen  dollars 
costs,  and  in  February  of  the  same  year  the  undivided  interest 
of  Davis  in  said  rancho  was  sold  to  one  Waterman  for  the  sum 
of  two  thousand  three  hundred  dollars  and  forty-two  cents, 
who  received  a  sheriff's  deed  therefor.  Said  undivided  interest 
so  sold  was,  however,  subject  to  a  mortgage  for  the  sum  of 
seventeen  thousand  nine  hundred  and  sixty  dollars  and  twenty- 
five  cents  held  by  Rudolph  Hochkofler,  the  trustee  in  bank- 
ruptcy, for  the  creditors  of  D.  Ghirardelli. 

At  the  time  said  deed  was  executed  to  Waterman  there  was  a 
suit  pending  in  the  superior  court  of  the  city  and  county  of 
San  Francisco,  brought  by  Joseph  Emeric  against  Juan  B. 
Alvarado  et  al.,  the  object  of  which  was  to  partition  said  rancho; 
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and  said  Davis,  llochkofk-r,  and  Waterman,  who  were  made  de- 
fendants to  said  action,  stipulated  therein  that  all  snch  lands 
as  might,  upon  final  partition,  be  allotted  to  Davis  in  satisfac- 
tion of  his  undivided  interest  in  the  ranch,  should  be  decreed 
to  him  as  owner,  that  the  mortgage  of  Hochkofler  should  be  a 
lien  upon  the  lands  so  set  apart  to  Davis  for  the  amount  of  his 
mortgage,  with  interest,  and  that  "Waterman  should  have  a  lien, 
subject  to  said  mortgage,  for  two  thousand  three  hundred  dol- 
lars and  forty-two  cents  and  interest,  and  this  stipulation  was 
confirmed  by  an  interlocutory  decree  entered  in  said  cause,  the 
claim  of  said  Waterman  to  become  due  upon  the  entry  of  the 
final  decree,  which  was  March  3,  189-1,  and  which  confirmed  the 
interlocutory  decree. 

Hochkofler,  in  1888,  commenced  an  action  to  foreclose  his 
mortgage  and  made  Waterman  a  defendant,  but  this  suit  was 
not  pressed  until  after  the  final  decree  in  the  partition  case, 
when  John  Lloyd,  who  became  trustee  after  the  death  of  Hoch- 
kofler, amended  the  complaint  and  prosecuted  the  foreclosure 
suit  to  a  final  decree.  Waterman  did  not  answer  or  assert  his 
lien  in  that  action,  but  made  default.  The  officer  making  the 
sale  under  Lloyd's  decree  was  directed  to  pay  into  court  any 
surplus  money  that  might  remain  after  paying  the  amount  due 
to  Lloyd. 

The  present  action  was  commenced  by  the  plaintiff  Greene- 
baum, the  successor  in  interest  of  Waterman,  on  March  2,  1897. 
His  prayer  is,  in  substance,  that  any  portions  of  the  lands  not 
sold  to  satisfy  the  prior  mortgage  be  sold,  and  that  any  surplus 
proceeds  paid  into  court  under  Lloyd's  decree  be  paid  to  the 
plaintiff. 

These  facts  are,  in  substance,  alleged  in  the  complaint,  and 
the  defendants  demurred  thereto  on  the  following  grounds:  1. 
That  there  is  another  action  pending  between  the  same  parties 
for  the  same  cause;  2.  That  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action;  and  3.  That  the  court 
has  no  jurisdiction  of  the  subject  of  the  action.  The  demurrer 
was  overruled  and  the  defendant  answered.  Upon  the  trial 
plaintiff  had  findings  and  judgment. 

Appellants'  principal  point  is  thus  stated:  "The  holder  of  the 
note  secured  by  the  second  mortgage  cannot,  after  foreclosure 
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of  the  prior  mortgage  by  a  suit  to  which  he  was  made  a  party 
defendant,  and  in  which  all  his  rights  might  have  been  settled, 
maintain  an  action  upon  the  note  against  the  maker." 

To  this  point  he  cites  Brown  v.  Willis,  67  Cal.  235,  and  Hef- 
ner v.  Northwestern  Milt.  Life  Ins.  Co.,  123  U.  S.  747,  and  other 
cases. 

In  the  first  of  these  cases  one  Aldrich  brought  suit  to  fore- 
close a  mortgage  executed  by  one  Willis  to  secure  a  promissory 
note.  Brown  was  made  a  party  to  that  action  because  he  held, 
as  assignee,  a  subsequent  mortgage  upon  the  same  premises  to 
secure  a  promissory  note  which  was  due  at  the  time  the  suit 
was  commenced  by  Aldrich.  Brown  answered,  and,  as  said  in 
the  opinion,  "set  up  his  note  and  mortgage,  and  as  the  note 
was  due,  if  his  pleadings  were  appropriate,  as  they  should  have 
been,  the  court  could  and  should  have  ascertained"  the  amount 
due  to  each  of  the  parties,  and  ordered  a  sale  and  the  applica- 
tion of  the  proceeds  to  Aldrich  and  Brown  in  the  order  of 
priority. 

The  case  at  bar  is  materially  different.  Here  the  plaintiff, 
though  made  a  party  defendant  to  the  foreclosure  suit  brought 
by  Hochkofler  to  foreclose  a  prior  lien,  did  not  answer  or  set 
up  his  claim  by  cross-complaint  or  otherwise,  and  therefore  the 
plaintiff  in  this  action  is  precisely  within  the  rule  laid  down  in 
the  case  of  Savings  Bank  v.  Central  Market  Co.,  122  Cal.  28,  34, 
Avhere  Mr.  Justice  Temple  cited  Brown  v.  Willis,  supra,  and, 
commenting  thereon,  said:  "I  am  unable  to  comprehend  the 
rationale  of  the  decision,  unless  it  was  upon  the  theory  that 
the  second  mortgagee  had  made  himself  an  actor  in  the  case — 
had  put  his  rights  as  mortgagee  in  issue,  and  had  then,  through 
his  neglect,  allowed  judgment  to  go  against  him,  adjudging  that 
he  had  no  lien  or  claim  upon  the  premises.  The  only  issue 
tendered  to  the  junior  mortgagee,  by  merely  making  him  a 
partv  to  a  suit  to  foreclose  brought  by  the  prior  mortgagee,  is  in 
the  allegation  that  the  right  or  claim  of  the  junior  mortgagee 
is  subject  to  the  lien  claimed  by  the  plaintiff  in  the  foreclosure 
suit.  As  to  any  possible  defense  he  may  have  to  that  issue  so 
tendered,  he  is  concluded  by  the  decree  whether  he  appears  in 
the  case  or  not.  The  doctrine  appealed  to  does  not  and  can- 
not go  beyond  that.'* 
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The  question  made  by  appellant  having  been  thus  expressly 
considered  and  decided  by  this  court,  it  is  not  necessary  to  ex- 
amine cases  decided  in  other  jurisdictions. 

The  question  whether  "Waterman  or  the  plaintiff  is  or  was  a 
redemptioner  does  not  arise  upon  this  record;  and  this  remark 
also  applies  to  appellants'  contention  that  the  decree  in  the 
Hochkoiler  foreclosure  case,  ordering  that  any  surplus  remain- 
ing after  satisfaction  of  the  sums  due  the  plaintiff  in  that  action 
be  paid  into  court,  is  void.  No  issue  was  made  as  to  said  sur- 
plus, nor  does  it  even  appear  that  there  was  in  fact  a  surplus, 
or  that  a  sale  had  been  made  under  the  decree  foreclosing  the 
Hochkofler  mortgage.     No  other  questions  require  notice. 

I  advise  that  the  judgment  be  affirmed. 

Cliipman,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  affirmed.  Henshaw,  J.,  McFarland,  J.,  Temple,  J. 


[Sac.  No.  753.    Department  Two.— December  28,  1900.] 

H.  C.  BLEWETT,  Administrator,  etc.,  Eespondent,  v.  HENRY 
MILLER  et  al.,  Appellants. 

Action  Upon  Sheriff's  Bond— Sale  of  Exempt  Property—  New 
Trial— Newly  Discovered  Evidence— Resale  by  Purchaser.— In 
an  action  by  an  administrator  upon  the  official  bond  of  a  sher- 
iff for  attaching  and  selling  property  of  the  decedent  which 
was  exempt  from  execution,  where  the  administrator  has  re- 
covered its  full  value,  a  new  trial  should  be  granted  for  newly 
discovered  evidence  by  the  sheriff  that  the  execution  creditor 
to  whom  the  exempt  property  was  sold,  together  with  other 
property  not  exempt,  had  resold  the  entire  property  to  the 
decedent  for  a  sum  less  than  the  value  of  the  nonexempt  prop- 
erty, where  no  lack  of  diligence  appears  in  the  discovery  of 
such  new  evidence. 

Id.— Appeal— Reversal  of  Order  Denying  New  Trial — New  Evi- 
dence—Different Resdlt  — Diligence.— Although,  upon  appeal 
from  an  order  denying  a  new  trial  for  newly  discovered  evi- 
dence, it  is  usually  to  be  presumed  that  the  discretion  of  the 
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court  has  been  properly  exercised,  yet  where  it  appears  that 
the  newly  discovered  evidence  is  such  as  must,  if  proved  upon 
a  new  trial,  change  the  result,  and  the  new  fact  discovered 
is  of  such  a  character  that  it  might  have  remained  undiscov- 
ered by  the  defendant  even  after  the  most  extraordinary  dili- 
gence, and  was  known  to  and  suppressed  by  the  plaintiff  at  the 
trial,  an  order  denying  the  new  trial  must  be  reversed  upon  ap- 
peal. 

Id. — Measure  of  Damages  for  Returned  Property. — Where  the  prop- 
erty whose  value  is  sued  for  has  been  returned  to  the  owner, 
he  is  considered  as  Having  received  it  in  mitigation  of  dam- 
ages; and  the  measure  of  damages  in  such  case  is  the  expense 
of  procuring  its  return  with  interest,  together  with  any  special 
damage  which  may  be  shown. 

Id. — Apportionment  of  Value  of  Repurchased  Property. — The 
whole  amount  paid  on  the  repurchase  of  the  exempt  property, 
whose  value  is  sued  for,  and  of  the  nonexempt  property  sold 
therewith,  should  be  apportioned  between  them  according  to 
their  relative  value,  and  the  sheriff  and  his  bondsmen  should 
be  charged  only  with  the  amount  so  apportioned  to  the  exempt 
property,  with  legal  interest  from  date  of  sale,  and  any  special 
damages  which  may  be  shown. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Merced 
County  and  from  an  order  denying  a  new  trial.  "William  0. 
Minor,  Judge  presiding. 

The  facts  are  stated  in  tlae  opinion. 

E.  1ST.  Rector,  and  Frank  H.  Farrar,  for  Appellants. 

Charles  H.  Marks,  and  B.  F.  Fowler,  for  respondent. 

SMITH,  C. — The  appeal  is  from  a  judgment  in  favor  of  the 
plaintiff  and  from  an  order  denying  the  defendants'  motion  for 
a  new  trial;  but  the  onl)  point  made  by  the  appellants'  counsel, 
and  the  only  point  that  need  he  considered,  is  that  a  new  trial 
should  have  been  granted  on  the  ground  of  newly  discovered 
evidence. 

The  defendant  Warfield  is  sheriff  of  Merced  county,  and,  it 
is  found,  seized  under  attachment  certain  property  of  the  plain- 
tiff's intestate  that  was  exempt  from  execution — namely,  a  har- 
vester and  five  gang-plows.  The  other  defendants  are  the  sure- 
ties on  his  official  bond.  The  suit  was  brought  to  recover  dam- 
ages for  this  taking.  The  court  found  that  the  harvester  was 
-at  the  time  of  the  taking  of  the  value  of  one  thousand  dollars 
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arid  the  plows  of  sixty  dollars,  and  gave  judgment  for  the  ag- 
gregate amount,  with  legal  interest  from  the  time  of  the  tak- 
ing.    It  appears  from  the  affidavit  of  "Warfield  that  at  the  sale 
of  the  property  levied  on  by  him — consisting  of  the  property  in 
controversy  and  twenty-three  mules  and  other  property — the 
whole  of  the  property  was  sold  to  C.  F.  Blewett  (plaintiff  in  the 
attachment  suit),  for  the  sum  of  seven  hundred  and  fifty  dol- 
lars, who  on  the  same  day  sold  the  same  to  the  plaintiff's  intes- 
tate for  the  sum  of  eleven  hundred  dollars,  and  that  the  mules 
alone  were  worth  more   than   that    sum.     Had  this  fact  been 
known  at  the  trial  the  result  must  have  been  different;  for  the 
plaintiff — his    intestate    having   recovered    the    property — was 
not  entitled  to  recover  its  full  value.     The  rule  is  that  '"'where 
one  recovers  his  property  again  which  had  been  unlawfully  taken 
from  hini,  he  is  considered  as  having  received  it  in  mitigation  of 
damages";  and    the  measure    of    damages,  in    the  absence  of 
special  damage,  is  the  expense  of  procuring  its  return  (with  in- 
terest).    (1  Sutherland  on  Damages,  239;  and  see  3  Sutherland 
on  Damages,  527;  and  to  same  effect  1  Sedgwick  on  Damages, 
sec.  58.)     The  rule  ajmlies  generally   without    regard    to    the 
means  by  which  the  return  is  secured,  whether  by  purchase  or 
otherwise.     "Thus  when  plaintiff's  property  was  seized  and  sold 
by  the  defendant  [a  sheriff],  and  was  repurchased  by  the  plain- 
tiff from  one  who  bought  it  in  at  the  sheriff's  sale,  it  was  held 
that  the  measure  of  damages  was  the  amount  paid  to  repurchase 
the  property."    (1  Sedgwick  on  Damages,  sec.  58.)    The  point  is 
directly  decided  by  the  court  of  civil  appeals  of  Texas  (1896)  in 
Field  v.  Muenster,  32  S.  W.  Eep.  417,  where  the  subject  is  fully 
discussed  and  the  above  and  numerous  other  authorities  cited. 
The  decision  was  affirmed  on  writ  of  error  by  the  supreme  court 
of  Texas  (Muenster  v.  Field,  89  Tex.  102),  the  court  citing  as 
additional    authorities    Kline  v.  McCandless,  139  Pa.  St.  223; 
Fields  v.  Williams,  91  Ala.  502.     The  provisions  of  section  3336 
are  to  be  understood  as  applying  only  to  cases  where  the  prop- 
erty is  not  returned  or  recovered — not  as  abolishing  the  rule 
that  the  recovery  of  the  property  is  to  be  considered  in  mitiga- 
tion of  damages.     In  such  cases  the  rule  is  as  stated  in  section 
3333  of  the  Civil  Code. 
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With  regard  to  the  question  of  diligence  on  the  part  of  the 
defendant,  I  have  more  difficulty  in  coming  to  a  conclusion. 
"The  presumption  is  that  the  discretion  [of  the  lower  court]  has 
been  properly  exercised."  (Heintz  v.  Cooper,  104  Cal.  670.)  But 
here  the  new  fact  was  of  such  a  character  that  it  might  have 
remained  undiscovered  by  the  defendant  even  after  the  most 
extraordinary  diligence ;  nor  was  there  anything  in  the  circum- 
stances of  the  case  to  put  the  defendant  on  inquiry  (Heintz  v. 
Cooper,  supra),  unless  it  was  the  statement  of  the  witness  Hoult 
that  he  had  seen  the  harvester  on  the  ranch  of  the  plaintiff's 
intestate  subsequent  to  the  sheriff's  sale.  But  a  statement  of 
this  kind  made  by  a  witness  on  the  trial  might,  under  the  cir- 
cumstances of  the  case,  very  well  escape  the  notice  even  of  dili- 
gent counsel.  For  the  fact — though  known  to  the  plaintiff  and 
his  attorneys — Avas  suppressed  by  them,  or  at  least  not  referred 
io  in  the  pleadings;  and  the  plaintiff  himself  as  witness,  though 
sworn  to  tell  the  whole  truth,  said  nothing  about  it.  This  con- 
duct, whether  designed  to  have  such  effect  or  otherwise,  would 
naturally  tend  to  mislead  the  defendant,  and  the  plaintiff  can- 
not complain  if  it  in  fact  had  such  effect. 

The  case  has  evidently  been  tried  on  a  wrong  theory,  and  a 
new  trial  should  be  had.  On  the  new  trial  the  whole  amount 
paid  by  the  plaintiff's  intestate  on  the  purchase  from  C.  F. 
Blewett  should  be  apportioned  between  the  property  in  contro- 
versy and  the  other  property  according  to  relative  value;  and 
the  defendant  should  be  charged  only  with  the  amount  appor- 
tioned to  the  former,  with  legal  interest  from  the  date  of  sale, 
and  any  special  damages,  if  any,  that  may  be  proved. 

I  advise  that  the  judgment  and  order  appealed  from  be  re- 
versed and  the  cause  remanded  for  new  trial. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  appealed  from  are  reversed  and  the  cause  remanded 
for  new  trial.  Henshaw,  J.,  McFarland,  J.,  Temple,  J. 

Hearing  in  Bank  denied. 
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[L.  A.  No.  773.     Department  Two— December  28,  1900.] 

THE  PEOPLE,  Appellant,  v.  ROSENSTEIN-COHN  CIGAR 
COMPANY  et  al.,  Respondents. 

Qco  Warranto — Corporation — Commencement  of  Business — Injury 
not  Shown. — In  an  action  of  quo  warranto  to  deprive  a  corporation 
of  its  charter,  upon  the  alleged  ground  that  it  did  not  com- 
mence the  transaction  of  its  business  within  one  year  from  its 
date,  where  the  court  finds  upon  sufficient  evidence  that  the 
corporation  organized  and  commenced  the  business  for  which 
it  was  incorporated  immediately  after  the  issuance  of  its  cer- 
tificate of  incorporation,  and  thereafter  continued  to  operate 
the  same,  and  that  none  of  its  acts  were  injurious  to  the  pub- 
lic, nor  to  any  persons  interested  in  the  corporation,  the  cor- 
poration and  its  organizers  are  entitled  to  judgment. 

Id. — Levy  op  Assessments — Illegality. — The  levy  of  assessments  upon 
the  shareholders  for  tbe  purpose  of  compelling  them  to  con- 
tribute money  for  the  benefit  of  the  corporation,  even  if  it  be 
assumed  that  they  are  illegally  levied,  is  not  cause  for  dissolv- 
ing the  corporation. 

Id. — Evidence  —  Testimony  of  Stockholder — Amount  of  Interest. 
Where  a  stockholder  of  the  corporation  was  called  as  a  wit- 
ness for  the  plaintiff,  it  is  not  error  to  overrule  a  question  as 
to  the  amount  of  his  interest  in  the  property  of  the  corporation. 

Id. — Records  of  Corporation — Competency  of  Evidence — Good  Faith. 
The  minute-book  of  the  corporation,  and  testimony  relating  to 
resolutions,  meetings,  adoption  of  by-laws,  and  as  to  who 
were  the  stockholders  and  the  shares  held  by  each,  are  compe- 
tent evidence  as  tending  to  show  that  the  corporation  was  or- 
ganized and  doing  business,  and  to  show  its  place  of  business, 
the  nature  of  the  business  transacted,  the  meetings  of  the 
directors,  and  other  matters  indicating  the  good  faith  of  the 
corporation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los  An- 
geles County  and  from  an  order  denying  a  new  trial.  Lucien 
Shaw,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Tirey  L.  Ford,  Attorney  General,  and  Graves,  O'Melveny  & 
Shankland,  for  Appellant. 

Henry  C.  Dillon,  Dillon  &  Dunning,  and  A.  Heyneman,  for 
Respondents  Other  than  E.  Cohn. 
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E.  Cohn,  Respondent  in  pro.  per. 

COOPER,  C. — This  appeal  is  from  a  judgment  in  favor  of 
defendants  and  from  an  order  denying  plaintiff  a  new  trial. 

The  proceeding  is  in  the  nature  of  a  quo  warranto  by  the  at- 
torney general  to  deprive  the  defendant,  a  corporation,  of  its 
corporate  charter  and  procure  its  dissolution.  The  principal 
ground,  as  we  gather  from  the  complaint,  upon  which  it  is 
claimed  the  corporation  should  be  deprived  of  its  charter  is  that 
it  did  not  proceed  to  organize  and  commence  the  transaction 
of  business  within  one  year  from  the  date  of  its  incorporation, 
as  provided  in  Civil  Code,  section  358:  "If  a  corporation  does 
not  organize  and  commence  the  transaction  of  its  business  or 
the  construction  of  its  works  within  one  year  from  the  date  of  its 
incorporation,  its  corporate  powers  cease."  It  is  alleged  that 
on  the  nineteenth  da}'  of  December,  18!)-f,  articles  of  incorpo- 
ration were  filed  with  the  county  clerk  of  Los  Angeles  county 
by  the  M.  L.  Polaski  Company,  Limited,  which  set  forth  the 
object  and  purposes  of  the  corporation,  the  place  of  business, 
the  term  for  which  it  was  to  continue,  the  names  of  five 
directors,  the  capital  stock,  the  number  of  shares  subscribed,  and 
the  amount  subscribed  by  each  director. 

That  the  said  articles  were  subscribed  and  acknowledged  by 
the  five  directors,  and  a  certified  copy  thereof  sent  to  the  secre- 
tary of  state,  and  that  the  secretary  of  state  issued  to  said  M.  L. 
Polaski  Company,  Limited,  the  usual  certificate,  under  the 
great  seal  of  the  state,  showing  "that  a  copy  of  the  articles"  con- 
taining the  required  statement  of  facts  had  been  filed  in  his 
office. 

The  complaint  then  proceeds  to  allege  "that  no  other,  fur- 
ther, or  different  steps  in  the  organization  of  said  corporation 
were  taken;  no  by-laws  were  adopted,  no  officers  were  elected, 
no  record  was  kept  embracing  the  acts  done,  or  who  were  pres- 
ent and  who  absent,  no  stock  and  transfer  book  was  kept,  and 
no  meetings  of  the  directors  were  had."  It  is  not  alleged  that 
the  said  M.  L.  Polaski  Company,  Limited,  did  not  organize 
within  the  year,  nor  is  there  any  allegation  as  to  when  it  com- 
menced the  transaction  of  its  business.  It  is  further  alleged 
that  a  petition  was  filed  in  the  superior  court  of  Los  Angeles 
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county,  on  the  twenty-fourth  day  of  May,  1897,  for  change  of 
name  of  the  said  M.  L.  Polaski  Company,  and  that  "upon  pro- 
ceedings had  therein  an  order  was  made  and  entered  on  June 
£9,  1897,  changing  the  name  of  said  corporation  to  the  Rosen- 
stein-Cohn  Cigar  Company,  the  present  defendant." 

Xo  attempt  is  made  to  allege  that  the  defendant,  under  its 
present  name,  did  not  organize  and  commence  business  within 
one  year  after  June  29,  1897.  On  the  contrary,  it  is  alleged 
that  after  the  order  so  changing  the  name  the  corporation 
"carried  on  business  in  the  city  of  Los  Angeles,  county  and 
state  aforesaid,  as  cigar  dealers  under  the  name  of  Eosenstein- 
Cohn  Cigar  Company,  claiming  to  be  a  corporation."  It  is 
further  alleged  that  "the  exercise  of  corporate  power  by  the 
defendants,  or  any  of  them,  is  contrary  to  the  statutes  of  the 
state  of  California,  and  each  and  every  exercise  of  said  corporate 
power  subsequent  to  the  lapse  of  one  year  from  the  date  of  its 
incorporation  has  been,  as  to  the  people  of  the  state  of  Califor- 
nia, void  and  of  no  effect." 

The  prayer  for  judgment  asks  "that  said  corporation  did  not 
organize  within  one  year  from  the  date  of  its  incorporation,  and 
that  its  corporate  powers  ceased  at  the  expiration  of  the  said 
year." 

The  evident  intention  of  the  pleader  was  to  show  that  the 
corporation,  while  using  the  name  M.  L.  Tolaski  Company, 
Limited,  did  not,  within  one  year  from  the  date  of  its  incor- 
poration, organize  and  commence  the  transaction  of  its  busi- 
ness. "We  may,  for  the  purposes  of  this  case,  concede  that  the 
complaint  so  alleges,  and  that  such  facts  would  entitle  the  plain- 
tiff to  judgment  depriving  the  corporation  defendant  of  its 
charter.  But  the  court  found:  "The  said  corporation  adopted 
and  used  a  seal  in  due  form  of  law.  The  said  corporation  or- 
ganized and  commenced  the  business  for  which  it  was  incor- 
porated immediately  after  the  issuance  of  said  certificate  of  in- 
corporation, and  by  the  twenty-first  day  of  December,  1894, 
and  ever  since  that  time,  has  continued  to  operate  and  is  now 
operating  the  same." 

It  is  claimed  by  plaintiff  that  the  above  finding  is  not  sup- 
ported by  the  evidence.  W^e  have  carefully  examined  the  evi- 
dence and  find  in  it  sufficient  to  support  the  finding. 
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The  witness  Rosenstein  testified  that  he  was  secretary  of  the 
M.  L.  Tolaski  Company,  and  further  said:  "We  adopted  by- 
laws the  same  week  of  the  incorporation The  by-laws 

were  in  the  safe Right  away  after  the  incorporation  of 

the  M.  L.  Polaski  Company  we  organized  by  electing  officers.  It 
was  within  thirty  days,  and  the  by-laws  were  adopted  within 
thirty  days.  We  transacted  business  right  away.  The  company 
had  a  seal.  The  corporate  meetings  were  held  at  the  cigar 
store  regularly." 

The  witness  Robertson  was  bookkeeper  for  the  M.  L.  Polaski 
Company,  Limited,  from  the  time  it  was  incorporated  until  its 
name  was  changed.  He  testified:  "I  was  there  just  about  the 
time  the  articles  of  incorporation  were  filed.  I  started  a  set  of 
books;  ....  from  the  21st  of  December,  the  date  of  the  in- 
corporation, the  business  went  right  along  at  the  old  stand 
buying  and  selling  tobacco,  cigars  and  articles." 

The  witness  Polaski  testified:  "We  were  conducting  business 
at  the  same  place  as  a  partnership  before  the  corporation  was 

formed After  the  incorporation  the  business  went  right 

along  as  before,  so  far  as  the  selling  of  goods  was1  concerned. 
Q.  Did  you  organize  a  board  of  directors  then  by  the  election 
of  officers?  A.  I  think  so.  Q.  Did  you  commence  business? 
A.     Yes,  sir." 

The  above  evidence  not  only  supports  the  finding,  but  is  un- 
contradicted, and  upon  the  finding  defendants  were  entitled  to 
judgment. 

The  court,  after  certain  other  findings,  found:  "That  none  of 
their  said  acts  were  injurious  to  plaintiff,  nor  prejudicial  to  the 
interests  of  the  relator,  the  said  defendant  E.  Cohn,  or  any  of 
the  stockholders  or  creditors  of  said  corporation."  We  think, 
treating  last-named  finding  as  a  conclusion  of  law,  that  it  is 
correct  and  entitles  defendants  to  judgment.  The  courts  treat 
a  franchise  as  a  trust,  and  the  terms  of  the  charter  of  a  corpora- 
tion are  the  conditions  of  the  trust.  A  forfeiture  of  the  char- 
ter takes  place  when  some  one  or  more  of  the  essential  condi- 
tions of  the  trust  are  violated.  (People  v.  Dashaway  Assn.,  84 
Cal.  119.)  It  is  said  in  the  above  case  that  cases  of  forfeiture 
are  divided  into  two  classes:  "1.  Cases  of  perversion;  as  where 
a  corporation  does  an   act   inconsistent    with   the  nature  and 
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destructive  of  the  ends  and  purposes  of  the  grant.  In  such 
cases,  unless  the  perversion  is  such  as  to  amount  to  an  injury 
to  the  public  who  are  interested  in  the  franchise,  it  will  not 
work  a  forfeiture.  2.  Cases  of  usurpation;  as  where  a  corpora- 
tion exercises  a  power  which  it  has  no  right  to  exercise.  In 
this  last  case  the  question  of  forfeiture  is  not  dependent,  as  in 
the  former,  upon  any  interest  or  injury  to  the  public." 

In  the  case  at  bar,  it  is  not  pretended  that  the  corporation 
has  usurped  a  power  which  it  had  no  right  to  exercise,  and 
therefore  the  second  class  of  cases  referred  to  has  no  applica- 
tion to  this  case.  The  evidence  shows,  and  the  court  found, 
that  the  corporation  proceeded  to  carry  out  the  ends  and  pur- 
poses of  the  grant  of  its  franchise  by  organizing  and  commenc- 
ing business  within  the  year,  but  aside  from  this  there  is  no 
evidence  in  any  manner  tending  to  show  an  injury  to  the  pub- 
lic. The  complaint  alleges  that  certain  assessments  have  been 
levied  upon  the  capital  stock  of  the  corporation,  and  that  said 
assessments  were  levied  "for  the  purpose  of  compelling  the 
stockholders  thereof  to  contribute  money  for  the  benefit  of  said 
corporation.'''  We  know  of  no  reason  why  assessments  may 
not,  in  proper  cases,  be  levied  upon  the  capital  stock  for  the 
benefit  of  a  corporation.  If  we  assume  that  the  assessments 
were  illegally  levied,  this  was  not  a  cause  for  dissolving  the  cor- 
poration. (Burnliam  v.  San  Francisco  Fuse  Mfg.  Co.,  76  Cal. 
24.)  It  is  not  necessary  to  examine  the  many  specifications  of 
the  insufficiency  of  the  evidence  to  sustain  other  findings  upon 
immaterial  matters.  The  finding  quoted  and  discussed  dis- 
poses of  the  vital  issue  in  the  case.  The  plaintiff  called  one 
Polaski  as  a  witness.  It  appeared  from  his  testimony  that  he 
was  a  stockholder  and  one  of  the  subscribers  of  the  articles  of 
incorporation  of  the  M.  L.  Polaski  Company,  Limited.  That 
he  retired  May  20,  1897.  He  was  then  asked  by  plaintiff:  "Q. 
What  interest  in  the  property  was  then  determined  to  be  your 
interest?"  The  court  sustained  an  objection  to  the  question, 
and  it  is  claimed  that  the  court  erred  in  so  doing.  We  think 
the  ruling  correct.  The  amount  of  interest  of  the  witness  in 
the  property  of  the  corporation  was  not  the  subject  of  investi- 
gation. It  could  not  possibly  throw  any  light  upon  the  issue 
as  to  whether  or  not  the  corporation  organized  and  commenced 
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business  within  one  year  after  it  incorporated.  There  was  no 
error  in  overruling  plaintiff's  objection  to  the  minute-book  of 
the  corporation.  It  does  not  appear  that  the  book  was  read  or 
considered  in  evidence,  but  if  we  assume  that  it  was  so  read  in 
evidence  it  was  competent.  It  tended  to  show  the  organization 
of  the  corporation,  its  place  of  business,  the  nature  of  the  busi- 
ness transacted,  the  meetings  of  directors,  and  other  matters  as 
to  the  good  faith  of  the  corporation.  There  was  no  question 
raised  as  to  the  identity,  genuineness,  and  regularity  of  the 
minutes. 

Other  objections  are  made  to  the  overruling  of  plaintiff's 
objections  to  testimony,  but  counsel  has  not  seen  fit  to  discuss 
them  to  any  extent  and  does  not  seem  to  rely  upon  them  The 
testimony  to  which  objection  was  made  relates  to  resolutions 
meetings,  the  adoption  of  by-laws,  who  were  the  stockholders' 
ana  the  shares  held  hy  each.  It  all  tended  to  show  that  the 
corporation  was  organized  and  doing  business,  and  was  therefore 
competent  and  material  on  the  issue  presented  by  the  pleadings 
We  discover  no  error  of  sufficient  importance  to  justify  a  re- 
versal of  the  case. 

It  follows  that  the  judgment  and  order  should  be  affirmed. 
Chipman,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  are  affirmed. 

Henshaw,  J.,  McFarland,  J.,  Temple,  J. 

Hearing  in  Bank  denied. 


[Sac.  No.  709.    Department  Two.-December  2S,  1900.] 

P.  A.  BUELL    &    CO.,  Appellant,  v.  JAMES    BROWY   and 

LOUIS  DO^DEBO  et  ux.,  Respondents. 

Mechanics'  Lie.vs-Time  eok  Filing  Claims-Cessation  prom  Labor- 
Absence  of  Notice  by  Owner-Construction    of    Codf  -Under 

aoor'fo^  °t  U\e  C°de  °f  CiVU  Procedure'  :l  eesLSon^m' 
laboi   for  thirty  days  is  deemed  a  completion  0f  the  building; 
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and  in  case  the  owner  docs  not  file  tho  notice  of  such  cessa- 
tion, as  required  In  that  section,  materialmen  and  laborers  do 
not  have  an  unlimited  time  in  which  to  tile  tbeir  claims  of 
lien,  but  must  file  them  at  all  events  within  ninety  days  after 
the  expiration  of  such  thirty  day  period,  or  within  one  hun- 
dred and  twenty  days  after  the  actual  cessation  from  labor. 
Id. — Variance  Between  Claim  of  Lien  and  Contract  Shown. — "Where 
tbe  claim  of  lien  set  forth  a  contract  to  deliver  materials  at 
the  reasonable  market  rates,  and  the  court  found  from  the 
proof  that  the  contract  was  an  express  one  to  pay  a  fixed  price, 
the  variance  is  fatal,  and  precludes  a  recovery  by  the  plaintiff. 

Findings — Omissions — Relation  to  Issues. — The  court  is  not  required 
to  make  a  finding  upon  an  issue  not  made  by  the  pleadings, 
nor  upon  an  issue  rendered  immaterial  by  the  findings  made 
upon  other  issues. 

AFPEAL  from  a  judgment  of  the  Superior  Court  of  Tuol- 
umne County.     G.  W.  Nicol,  Judge. 

The  facts  are  stated  in  the  opinion. 

Woods  &  Levinsky,  for  Appellant. 

F.  W.  Street,  for  Respondents. 

COOFER,  C. — This  action  was  brought  to  foreclose  a  lien  for 
material  furnished  defendant  Brown  and  used  in  the  construc- 
tion of  a  barn  upon  the  lands  of  defendant  Dondero  and  wife. 
Findings  were  filed  and  judgment  entered  for  defendants  Don- 
dero. 

This  appeal  is  from  the  judgment  and  an  order  denying 
plaintiff's  motion  for  a  new  trial.  The  findings  are  not  as- 
sailed as  to  the  facts  therein  determined,  but  the  conclusions 
of  law  are  challenged.  It  appears  from  the  findings  that  be- 
tween the  twelfth  day  of  September  and  the  twentieth  day  of 
November,  1897,  the  plaintiff  furnished  defendant  Brown  mill 
work,  lumber,  and  materials,  amounting  at  the  agreed  price  to 
four  hundred  and  twenty-six  dollars  and  thirty-three  cents,  to 
be  used,  and  which  were  used,  in  the  construction  of  a  barn 
upon  the  premises  of  defendants  Dondero. 

"That  said  barn  or  structure  has  not  been  completed;  that 
there  has  been  a  cessation  of  labor  on  said  barn  or  structure 
ever  since  the  twentieth  day  of  November,  1897,  and  no  notice 
of  the  completion  or  cessation  of  labor  was  ever  filed  or  re- 


1G0  Buell  v.  Brown.  [131  Cal. 

corded  in  the  recorder's  office  of  said  Tuolumne  county." 
That  on  the  sixteenth  day  of  April,  1898,  plaintiff  filed  and  re- 
corded its  notice  of  lien,  which  stated,  among  other  things,  as 
part  of  the  terms  of  the  contract  by  which  it  is  sought  to 
charge  the  premises  with  a  lien,  "said  claimant  to  deliver  same 
[said  materials,  lumber,  and  mill  work]  at  said  property  above 
described  in  said  county  of  Tuolumne,  state  of  California,  at 
the  reasonable  market  rate  therefor."  The  claim  of  lien 
was  filed  nearly  five  months  after  cessation  of  labor  upon  the 
barn,  and  the  most  material  question  in  the  case  is  as  to 
whether  or  not  the  notice  or  claim  of  lien  was  filed  within  time. 

It  is  provided  in  the  Code  of  Civil  Procedure,  section  1187, 
that  the  owner  of  property  for  which  materials  have  been  fur- 
nished to  be  used  in  the  construction  thereof  must,  "within 
forty  days  after  cessation  from  labor  ....  upon  any  unfin- 
ished building,  ....  file  for  record  in  the  office  of  the  county 
recorder  of  the  county  ....  in  which  the  property,  or  some 
part  thereof,  is  situated,  a  notice  setting  forth  the  date  when 

....  such    cessation    actually    occurred In   case    any 

such  owner  neglect  to  file  said  notice  as  herein  required,  within 
the  time  herein  required,  then  the  said  owner  ....  shall  be 
estopped,  in  any  proceedings  brought  to  foreclose  any  me- 
chanic's lien  or  liens  provided  for  in  this  chapter,  from  main- 
taining a  defense  therein  based  on  the  ground  that  said  lien  or 
liens  have  not  been  filed  within  the  time  provided  in  this  chap- 
ter. Every  person,  save  the  original  contractor,  claiming  the 
benefit  of  this  chapter,  at  any  time  after  the  completion  of  any 
building  ....  and  until  the  expiration  of  thirty  days  after 
■the  filing  of  said  notice  ....  of  cessation  by  said  owner, 
....  must  file  for  record  with  the  county  recorder  of  the 
county  ....  a  claim  ....  which  claim  must  be  verified  by 
the  oath  of  himself  or  some  other  person;  provided,  however, 
that  in  any  event  all  claims  of  lien  must  be  filed  within  ninety 
days  after  the  completion  of  said  building,  ....  and  in  all 
cases  ....  cessation  from  labor  for  thirty  days  upon  .... 
any  building  ....  shall  be  deemed  equivalent  to  a  completion 
thereof  for  all  the  purposes  of  this  chapter." 

The  court  found  that  labor  ceased  upon  said  building  No- 
vember 20,  1897,  and  thirty  days  thereafter,  to  wit,  December 
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20,  1897,  the  building  was  deemed  completed  for  the  purpose 
of  filing  liens  by  all  lien  claimants.  Ninety  days  was  there- 
after allowed  in  which  to  file  and  record  the  claim  of  lien,  and 
the  claim,  not  having  been  filed  within  the  ninety  days,  was  too 
late.  It  is  claimed  that  the  effect  of  the  failure  of  the  owner 
to  file  and  record  the  notice  of  cessation  of  labor  was  to  indef- 
initely postpone  the  time  within  which  the  claim  of  lien  could 
be  filed.  We  do  not  so  construe  the  section.  After  statin ^ 
that  the  owner  failing  to  give  notice  shall  be  estopped  from 
maintaining  a  defense  on  the  ground  that  the  lien  was  not  filed 
within  the  time  provided  for  in  the  chapter,  it  is  expressly  pro- 
vided "that  in  any  event  all  claims  of  lien  must  be  filed  within 
ninety  days  after  the  completion  of  said  building/' 

The  statute  then  provides  what  is  equivalent  to  and  shall  be 
deemed  completion.     The  proviso  should  be  read  in  connection 
with,  and  as  a  part  of,  the  sentence  in  regard  to  the  owner  be- 
ing estopped  to  claim  that  the  lien  was  not  filed  in  time.     This 
construction  gives  effect  to,  and  makes  all  parts  of  the  section 
consistent.     It  enlarges  the  time  of  thirty  days,  formerly  given 
the  materialman  in  which  to  file  his  claim  of  lien,  and  gives 
him  thirty  days  after  the  filing  of  notice  of  cessation  of  labor 
by  the  owner,  or,  in  case  the  owner  does  not  file  such  notice, 
then  one  hundred  and  twenty  days  after  such  cessation  from 
labor.     The  construction  contended  for  by  plaintiff  would  pro- 
long the  time  in  which  a  claim  of  lien  could  be  filed  for  years, 
in  case  the  owner  failed  to  file  and  record  the  notice.     Such 
could  not  have  been  the  intention  of  the  legislature.     It  is  said 
the  owner  could  give  the  notice  and  thus  prevent  the  time  be- 
ing so  extended.     In  reply  it  may  be  said  that  the  materialman 
can  file  his  claim  of  lien  and  commence  his  suit  and  thus  pre- 
vent the  bar  of  the  statute.     He  is  the  one  seeking  to  collect 
his  claim,  and  not  only  seeking  to  collect  it,  but  seeking  to 
collect  it  by  force  of  the  statute  from  one  who  never  agreed  to 
pay  it.     The  materialman,  in  this  case,  did  not  sell  the  ma- 
terials to  the  owners  of  the  land,  but  to  Brown  who  was  build- 
ing the  barn.     He  could  charge  the  lot  belonging  to  the  Don- 
deros,  not  for  anything  sold  to  them,  or  by  virtue  of  any  con- 
tract with  them,  but  by  reason  of  the  statute  alone.     To  charge 
their  property  by  virtue  of  the  statute  it  was  necessary  for  him 
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to  comply  with  the  mandates  thereof.  "We  are  not  required  to 
give  a  strained  construction  to  the  statute  in  order  to  enable 
plaintiff  to  collect  its  debt  from  parties  who  never  agreed  to  pay 
it  and  who  never  requested  the  delivery  of  the  materials. 

The  court  found  that  the  claim  of  lien  set  forth  a  contract 
to  deliver  the  materials  at  the  reasonable  market  rates,  but  that, 
the  contract  was  an  express  one,  to  wit,  twenty-six  dollars  and 
fifty  cents  per  thousand  for  lumber  and  two  dollars  and  fifty 
cents  per  thousand  for  shingles.  This  was  a  fatal  variance  and 
prevents  a  recovery  by  plaintiff.  (Wilson  v.  Nugent,  125  Cal. 
283,  and  cases  cited.) 

Plaintiff  claims  that  the  court  failed  to  find  as  to  whether  or 
not  the  owners,  within  three  days  after  knowledge  that  the  barn 
was  being  constructed,  gave  notice  that  they  would  not  be  re- 
sponsible for  the  same  as  required  by  the  Code  of  Civil  Pro- 
cedure, section  1192.  There  was  no  such  issue  made  by  the 
pleadings,  and,  if  there  had  been,  such  finding  would  not  be 
material,  in  view  of  what  has  been  said  as  to  the  other  points. 

We  advise  that  the  judgment  and  order  be  affirmed. 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  are  affirmed. 

McFarland,  J.,  Henshaw,  J.,  Temple,  J. 


[Sac.  No.  760.    Department  Two.— December  2S,  1900.] 

JOHN  H.  BOVAED,  Appellant,  v.  G.  L.  DICKENSON,  Re- 
spondent. 

Action  Upon  Note — Issue  as  to  Assignment  and  Ownership — Borden 
of  Proof. — In  an  action  upon  a  note  by  one  other  than  the  payee 
thereof,  where  the  assignment  of  the  note  to  the  plaintiff  and 
his  ownership  thereof  are  put  in  issue,  the  burden  is  upon  the 
plaintiff  to  prove  them,  and  upon  his  failure  to  do  so,  judg- 
ment is  properly  rendered  against  him. 
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Id. — Assignment  by  Executrix  of  Another  State — Presumption  as 
to  Law — Failure  of  Proof. — Where  the  only  proof  given  was  that 
of  an  assignment  marie  by  the  executrix  of  the  deceased  payee 
appointed  in  another  state,  without  any  proof  of  the  law  of 
such  state,  or  of  an  order  of  court  authorizing  such  transfer, 
the  law  of  such  state  must  be  presumed  to  be  the  same  as 
the  law  of  California,  and  the  plaintiff  cannot  recover. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County  and  from  an  order  denying  a  new  trial.  Ed- 
ward I.  Jones,  Judge. 

The  facts  are  stated  in  the  opinion. 

R.  W.  Dodge,  for  Appellant. 

The  assignment  by  the  executrix  was  valid.  (McCully  v. 
Cooper,  114  Cal.  2621;  Harper  v.  Butler,  2  Pet.  239;  Campbell 
v.  Brown,  61  Iowa,  4252;  Peterson  v.  Chemical  Nat.  Bank,  32 
N.  Y.  473;  Bliss  on  Code  Pleading,  2d  ed.,  sees.  49,  51.) 

Budd  &  Thompson,  for  Respondent. 

The  law  of  Missouri  was  not  proved,  and  must  be  presumed 
to  be  the  same  as  that  of  California  forbidding  the  transfer  of 
personal  property  by  an  executor  or  administrator  without  an 
order  of  court.  (Code  Civ.  Proc,  sec.  1517;  Wickersham  v. 
Johnson,  104  Cal.  408 4;  Ranlcin  v.  Newman,  114  Cal.  635,  660.) 

GRAY,  C. — Appeal  from  a  judgment  in  defendant's  favor 
and  from  an  order  denying  plaintiff's  motion  for  a  new  trial. 

This  action  was  commenced  by  filing  a  complaint  on  Novem- 
ber 5,  1898.  In  that  complaint  it  is  alleged  that  on  June  1, 
1885,  at  Atchison,  Kansas,  the  defendant  made  and  delivered 
his  promissory  note  for  eight  hundred  and  twenty  dollars  and 
interest,  due  ninety  days  after  date,  to  one  J.  A.  Bovard ;  and 
thereafter,  on  December  30,  1894,  and  February  4,  1898,  at 
Stockton,  California,  in  consideration  of  the  foregoing  facts  and 
said  indebtedness,  the  said  defendant  signed  two  several  writ- 
ings, whereby  he  acknowledged  the  said  indebtedness  and  prom- 


1  55  Am.  St.  Rep.  66.  •  88  Am.  Dec.  29S. 
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ised  to  pay  the  same  according  to  the  terms  of  said  promissory 
note.  It  is  also  alleged  that  said  promissory  note  and  indebt- 
edness and  said  writings,  and  every  claim  and  cause  of  action 
thereunder  against  defendant,  were  duly  assigned  and  trans- 
ferred to  the  plaintiff  herein,  and  ever  since  said  assignment 
plaintiff  has  been  and  now  is  the  owner  of  the  same. 

The  answer  specifically  denied  the  alleged  assignment  and 
ownership,  and  the  four  year  statute  of  limitations  was  also 
pleaded  therein.  From  the  evidence  it  appears  that  the  payee 
of  the  note,  J.  A.  Bovard,  died  in  Missouri  in  1894,  and  that 
Lucy  S.  Bovard,  appointed  in  that  state  as  the  executrix  of  his 
estate,  attempted  to  assign  and  transfer  to  plaintiff  by  instru- 
ment in  writing,  executed  by  her  as  such  executrix  (presumably 
in  the  state  of  Missouri),  all  the  claim  and  cause  of  action  of 
said  estate  under  said  two  instruments  of  writing.  The  said 
executrix  also  attempted  to  assign  the  said  promissory  note  to 
plaintiff  by  a  written  indorsement  on  the  back  thereof  signed 
by  her  as  executrix.  There  is  nothing  to  show  that  this  action 
of  the  executrix  was  authorized  by  any  order  of  the  court  hav- 
ing jurisdiction  of  said  estate.  Nor  is  there  anything  to  show 
that  the  transfer  by  the  executrix  to  plaintiff  was  intended 
merely  for  the  purpose  of  collection  or  for  any  other  purpose 
than  that  of  an  absolute  assignment,  sale,  and  transfer  to  said 
plaintiff  as  indicated  by  the  said  written  transfer. 

The  assignment  being  denied,  the  burden  was  on  the  plain- 
tiff to  prove  it.  This  we  think  he  failed  to  do.  There  being 
no  evidence  as  to  the  law  of  Missouri,  it  will  be  deemed,  for 
the  purposes  of  the  case,  to  be  the  same  as  the  law  of  California. 
In  California,  the  personal  property  of  a  decedent,  including 
choses  in  action,  passes  to  the  heirs  or  devisees,  and  no  sale 
can  be  had  without  the  order  of  the  court.  (Code  Civ.  Proc., 
sees.  1517,  1524.) 

This  case  cannot  be  distinguished  in  principle  from  Wicker- 
sham  v.  Johnson,  104  Cal.  407,5  which  was  approved  as  to  the 
question  here  considered  in  Rankin  v.  Newman,  114  Cal.  635, 
G60;  and  on  the  authority  of  these  two  cases  we  hold  that  the 
assignment  and  transfer  of  the  claim  and  indebtedness  from 
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the  executrix  to  plaintiff  without  authority  of  the  probate  court 
was  invalid,  and  the  finding  adverse  to  said  alleged  assignment 
is  supported  by  the  evidence.     This  being  so,  plaintiff  cannot 
recover,  and  the  other  points  urged  by  him  are  immaterial. 
"We  advise  that  the  judgment  and  order  be  affirmed. 

Chipman,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  are  affirmed. 

Henshaw,  J.,  McFarland,  J.,  Temple,  J. 


[S.  F.   No.   23S1.     Department  Two.— December  28.   1900.] 

J.  C.  GEEEXE,  Respondent,  v.  BOARD  OF  EDTTCATIOX, 
etc.,  et  al.,  Bespondents.  GIXX  &  CO.,  Intervenors,  Ap- 
pellants. H.  S.  CROCKER  COMPANY,  Intervenor,  Re- 
spondent. 

Public  Schools  of  San  Francisco — Change  of  Systems  of  Penman- 
ship— Notice  of  Change. — The  use  of  the  Spencerian  system  of 
peumanship  in  the  public  schools  of  San  Francisco,  however 
begun,  was  not  legally  changed  by  the  order  adopting  the 
California  system  of  vertical  penmanship,  in  1897,  and  con- 
tracting therefor,  which  was  illegal  and  void,  for  want  of  the 
published  notice  of  change  required  by  subdivision  3  of  section 
1ST4  of  the  Political  Code;  and  the  order  of  the  board  of  edu- 
cation made  in  1S99.  upon  proper  publication  of  notice,  adopt- 
ing the  text  books  of  the  Shaylor  system  of  vertical,  round- 
hand  penmanship,  and  making  a  contract  therefor,  was  valid 
and  binding. 

Id. — Construction  of  Code  —  "  Uniform  Series  of  Textbooks" — 
Necessity  of  Notice. — The  provision  of  the  Political  Code  that  any 
books  which  may  be  "adopted  as  a  uniform  series  of  text- 
books must  be  continued  in  use  for  not  less  than  four  years," 
Is  not  to  be  so  construed  as  not  to  require  notice  to  be  pub- 
lished of  an  order  making  a  change  in  a  series  in  use  which 
was  not  legally  ''adopted  as  a  uniform  series,"  so  as  to  con- 
tinue in  use  for  four  years.  The  code  requires  "notice  of  any 
proposed  change  in  text-hooks,"  in  order  to  make  the  change 
valid  and  continuous  for  a  term  of  years,  no  matter  how  the 
existing  use  be^an. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  and  from  an  order  denying  a  new 
trial.     J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion. 

Sheffield  S.  Sanborn,  and  William  B.  Bosley,  for  Appellants. 

John  H.  Dickinson,  and  Charles  M.  Mannon,  for  J.  C.  Greene, 
Respondent. 

H.  H.  Hindry,  for  H.  S.  Crocker  Company,  Respondent. 

Franklin  K.  Lane,  City  Attorney,  and  W.  I.  Brobeck,  for 
Board  of  Education,  Respondent. 

COOPER,  C. — This  action  was  brought  by  plaintiff, as  a  citizen 
and  taxpayer,  to  enjoin  the  defendants — who  are  the  members 
of  and  compose  the  board  of  education  of  the  city  and  county 
of  San  Francisco — from  using  or  causing  to  be  used,  until  four 
years  after  the  ninth  day  of  June,  1897,  the  text-books  of  the 
Shaylor  system  of  vertical  round-hand  penmanship,  upon  the 
ground  that  said  text-books  have  not  been  legally  adopted  by 
the  board. 

The  appellants  Ginn  &  Co.,  a  copartnership  doing  business 
in  the  state  of  Massachusetts,  were  allowed  to  and  did  inter- 
vene. In  their  complaint  in  intervention  they  alleged  that 
they,  as  publishers  of  the  said  Shaylor  system,  entered  into  a 
contract  with  defendant  board  on  the  thirtieth  day  of  June, 
1899,  by  whi  h  they  agreed  to  supply  the  public  schools  of  the 
said  city  and  county  with  the  text-books  of  said  Shaylor  sys- 
tem. The  case  was  tried  before  the  court  and  findings  filed, 
upon  which  judgment  was  entered  for  plaintiff  as  prayed  for. 
'Appellants  made  a  motion  for  a  new  trial,  which  was  denied, 
and  this  appeal  is  from  the  judgment  and  from  the  order  deny- 
ing the  motion.  It  is  conceded  that  in  June,  1899,  the  de- 
fendant board  passed  a  resolution  regular  in  form,  and,  after 
proper  notice  as  required  by  statute,  adopting  as  a  uniform 
series  of  text-books  the  Shaylor  system,  and  entered  into  a 
contract  with  appellants,  whereby  they  were  to  furnish  at  stated 
prices  the  copy-books  of  the  Shaylor  system  to  the  pupils  in  the 
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public  schools  of  the  city  and  county  of  San  Francisco.  The 
resolution  of  the  board  and  the  said  contract  with  appellants 
were  valid  and  legal  if  the  board  had  power  to  make  them,  and 
this  depends  upon  whether  or  not  the  board  had,  in  the  month 
of  June,  1897,  legally  adopted  the  text-books  of  the  California 
system  of  vertical  penmanship  published  by  the  H.  S.  Crocker 
Company.  If  the  California  system  was  legally  adopted  in 
June,  1S97,  the  board  had  no  power  to  change  the  text-books 
so  adopted  until  four  years  from  the  date  of  adoption.  (Pol. 
Code,  sec.  1871,  subd.  1.)  The  main  question,  therefore,  in 
the  case  is  as  to  the  validity  of  a  resolution  passed  by  the  board 
June  9,  1897,  adopting  the  California  system  of  vertical  pen- 
manship. It  is  provided  in  the  Political  Code,  section  1874, 
subdivision  3:  "At  least  sixty  days'  notice  of  any  proposed 
change  in  text-books  must  be  given  by  publication  in  a  news- 
paper of  general  circulation,  published  in  the  county,  if  there 
be  one,  in  which  such  change  is  to  be  made.  If  there  be  no 
newspaper  published  in  the  county,  then  such  publication  shall 
be  made  in  any  newspaper  having  a  general  circulation  in  the 
county.  A  copy  of  the  newspaper  containing  such  publication, 
with  such  notice  marked,  must,  immediately  after  the  first  pub- 
lication thereof,  be  by  the  secretary  of  the  board  transmitted 
to  the  state  board  of  education,  and  the  same,  when  received, 
must  be  filed  by  the  secretary  of  said  state  board.  'Said  notice 
shall  state  what  text-books  it  is  proposed  to  change;  that  sealed 
bids  or  proposals  will  be  received  by  the  board  for  furnishing 
books  to  replace  them;  the  place  where  and  the  day  and  hour 
when  all  bids  or  proposals  will  be  opened,  and  that  the  board 
reserves  the  right  to  reject  any  and  all  bids  or  proposals.  Said 
notice  shall  be  published  in  such  newspaper  as  often  as  the 
same  shall  be  issued  after  the  first  publication  thereof."  It  is 
admitted  that  the  board  did  not  comply  with  the  above  sub- 
division of  said  section,  prior  to  the  resolution  of  June  9,  1897, 
in  regard  to  the  publication  of  the  notice  therein  required; 
neither  did  the  board,  at  any  time,  comply  with  the  section 
as  to  the  contract  with  said  H.  S.  Crocker  Company  by  pub- 
lishing any  notice  prior  to  making  the  same.  The  resolution 
and  contract  as  to  the  California  vertical  system  of  text-books 
were  therefore  in  excess  of  the  jurisdiction  of  the  board  and 
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void.  The  board,  being  an  inferior  tribunal  or  body,  possesses 
such  powers,  and  such  only,  as  are  given  it  by  the  statute.  The 
law  has  prescribed  the  course  to  be  pursued  and  the  things 
to  be  done  in  order  to  effect  a  change  in  the  text-books  of  the 
public  schools,  and  the  board  must  follow  its  mandates.  The 
statute  must  be  substantially  followed.  If  the  board  could  dis- 
pense with  one  of  the  material  requirements  of  the  statute  it 
could  dispense  with  others,  and  thus  be  left  with  no  guide  ex- 
cept its  absolute  will.  The  board  is  the  agent  of  the  public, 
and  intrusted  with  the  duty  of  carrying  out  the  mandates  of 
the  law  in  the  matter  of  adopting  text-books  for  the  use  of  the 
children  of  the  public  schools.  The  evident  object  of  section 
1874  is  that  all  parties  may  have  a  fair  hearing  before  the 
board  and  that  the  best  text-books  may  be  obtained  at  the  low- 
est price.  The  section  requires  the  bids  to  be  publicly  opened 
and  accompanied  by  sample  copies  of  the  books  proposed  to 
be  furnished.  It  further  provides  that  no  change  shall  be  made 
except  in  the  months  of  May  or  June  of  the  year  in  which  the 
change  is  made,  and  that  any  books  adopted  as  a  uniform  series 
of  text -books  must  be  continued  in  use  for  not  less  than  four 
years.  The  law  formerly  required  six  months'  notice  of  any 
proposed  change  in  text-books,  and  this  court  held  in  People 
v.  State  Board  of  Education,  49  Cal.  685,  that  the  board  could 
not  make  the  change  without  giving  the  notice.  In  the  opin- 
ion it  is  said:  "The  authority  of  the  board  to  effect  the  change 
was  thereby  made  dependent  upon  the  giving  of  the  prescribed 
notice,  and  its  exercise  was  forbidden  except  after  such  notice 
first  given." 

The  respondents  claim  that  the  provisions  of  the  section  do 
not  apply  because  it  does  not  appear  that  the  attempted  change 
was  made  as  to  books  "that  were  in  use  as  a  part  of  a  uniform 
series  of  books,"  and  that  the  change  refers  to  a  change  of  a 
part  of  a  uniform  series.  We  do  not  think  such  a  narrow  con- 
struction should  be  given  the  statute.  Its  plain  mandate  is 
"notice  of  any  proposed  change  in  text-books." 

It  appears  from  the  uncontradicted  evidence  of  the  superin- 
tendent of  the  public  schools  of  the  city  and  county  of  San 
Francisco,  that,  in  June,  1S97,  the  Spencerian  system  was  in 
use  in  the  schools,  and  that  it  was  the  only  system  in  use  that 
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was  ever  brought  to  his  attention,  but  that  they  had  been  ex- 
perimenting with  the  vertical  system. 

Bait  if  it  be  conceded  that  on  the  ninth  day  of  June,  1897, 
the  Spencerian  system  and  the  California  system  of  vertical 
penmanship  were  each  in  use  in  the  public  schools,  the  order 
adopting  the  California  system  would  exclude  the  Spencerian 
system.  This  was  certainly  a  change  in  the  text-books  in  use 
in  the  public  schools.  We  do  not  think  the  language  of  the 
statute  applies  only  to  a  change  of  text-books  that  had  been 
legally  adopted.  If  the  Spencerian  system  was  in  use  in  the 
public  schools,  whether  by  legal  adoption  or  by  the  silent  ac- 
quiescence of  teachers  and  pupils,  the  board  could  not  change 
the  text-books  so  in  use  without  publication  as  required  by  the 
code.  As  the  plaintiff  cannot  maintain  this  action  unless  the 
order  of  the  board  of  June  9,  1897,  was  valid  and  is  still  in 
force,  and  as  it  has  been  shown  to  be  void,  it  is  not  necessary 
to  pass  upon  the  question  as  to  whether  or  not  the  plaintiff 
as  a  taxpayer  can  maintain  the  action. 

We  advise  that  the  judgment  and  order  be  reversed. 

Chipman,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  are  reversed. 

Henshaw,  J.,  McFarland,  J.,  Temple,  J. 


[S.   F.   No.   1701.     Department  Two— December  28,   1900.] 

LA  SOCIETA  ITALIAXA  DI  MUTUA  BENEFICIEN2A, 
Appellant,  v.  CITY  AND  COUNTY  OF  SAX  FRAN- 
CISCO et  al.,  Eespondents. 

City  Cemetery— Pdblic  Use— Private  Grant  Unlawful.— The  city  of 
San  Francisco  held  its  cemetery  lands  in  trust  for  puhlic  uses 
as  a  cemetery.  <™fl  conl(1  not  lawfully  grant  any  part  thereof 
to  a  private  individual    or  corporation. 

Id.— Bcrial  by  Bbni  vol est  Corporation.— The  fact  that  the  benevo- 
lent corporation  plaintiff,  to  whom  a  portion  of  the  city  ceme- 
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tery  was  assumed  to  be  granted  by  the  supervisors,  was  ac- 
customed to  bury  some  of  its  members  therein  at  its  own  ex- 
pense, cannot  affect  the  question  of  the  invalidity  of  the  grant. 

Id. — Ordinance  Prohibiting  Further  Interment — Code  Provision — 
Permit  by  Health  Officer. — An  ordinance  forbidding  further  in- 
terment in  the  city  cemetery  is  not  in  conflict  with  section 
3035  of  the  Political  Code  making  it  the  duty  of  the  health 
officer  to  obtain  a  certificate  of  the  cause  of  death,  and  upon 
receiving  it,  to  issue  a  permit  for  interment.  Such  permit  can- 
not authorize  interment  in  a  place  lawfully  prohibited. 

Id. — Unlawful  Contract  With  Supervisors — City  not  Bound. — The 
city  cannot  be  bound  by  the  unauthorized  acts  of  its  agents; 
and  the  plaintiff,  in  making  a  contract  with  the  supervisors  for 
the  erection  of  walls  or  fences  and  other  improvements  on 
cemetery  lands  granted  by  them  to  the  plaintiff,  was  bound  to 
know  that  they  had  no  power  to  devote  the  lands  to  any  other 
than  public  uses,  or  to  make  such  contract  with  the  plaintiff. 

APPEAL  from  a  judgment  of  the  City  and  County  of  San 
Francisco.     J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion. 

James  A.  Devoto,  Devoto,  Eichardson  &  Long,  and  Devoto  & 
De  Martini,  for  Appellant. 

The  license,  having  been  given  to  plaintiff  upon  a  valuable 
consideration,  and  money  having  been  expended  by  the  plain- 
tiff upon  the  faith  of  it,  is  not  revocable.  (FlicJcinger  v. 
Shaw,  87  Cal.  12G1;  Grimshaw  v.  Belcher,  88  Cal.  2173;  Buck 
v.  Foster,  147  Ind.  530 3 ;  Los  Angeles  etc.  Co.  v.  Los  Angeles,  88 
Fed.  Eep.  744;  Foster  v.  Bear  Valley  Irr.  Co.,  65  Fed.  Eep.  836; 
DicJcerson  v.  Colgrove,  100  U.  S.  583.)  Plaintiff  has  acquired 
rights  with  the  approval  and  sanction  of  the  supervisors  which 
cannot  be  annihilated.  (Mayor  of  Athens  v.  Georgia  B.  B.,  72 
Ga.  800;  Atlanta  v.  Gate  City  Gas  Light  Co.,  71  Ga.  106; 
TJwmas  v.  West  Jersey  B.  B.  Co.,  101  U.  S.  71;  Hovelman  v. 
Kansas  City  B.  B.  Co.,  79  Mo.  632.)  A  municipality  may  be 
estopped  by  its  acts.  (Sacramento  County  v.  Southern  Pac.  Co., 
127  Cal.  217;  Brown  v.  Aiclmon,  39  Kan.  374;  Dillon  on  Mu- 
nicipal   Corporations,   sec.   444.)     The    ordinance   prohibiting 
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»  22  Am.  St.  Rep.  298.  *  7  Am.  St.  Rep.  515. 
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further  interment  is  in  conflict  with  the  general  law,  and  is 
void.     (Pol.  Code,  sec.  3025;  Const.,  art.  XI,  sec.  11.) 

Franklin  K.  Lane,  City  Attorney,  W.  I.  Brobeck,  and  Garrett 
W.  McEnernev,  for  Respondents. 

The  city  could  not  make  any  valid  grant  of  any  property 
held  by  it  in  trust  for  public  uses.  (San  Francisco  v.  Itsell, 
80  Cal.  58;  Iloadlcy  v.  San  Francisco,  50  Cal.  275;  Sawyer  v. 
San  Francisco,  50  Cal.  375;  Hoadley  v.  San  Francisco,  70  Cal. 
321;  Hoadley  v.  San  Francisco,  121  U.  S.  616;  Home  etc.  of 
Inebriates  v.  San  Francisco,  119  Cal.  531;  California  Academy 
of  Sciences  v.  San  Francisco,  107  Cal.  331,  339.) 

HAYXES,  C. — Defendants'  demurrer  to  plaintiff's  complaint 
was  sustained,  and  judgment  thereon  entered  against  the  plain- 
tiff, who  appeals  from  said  judgment.  The  other  defendants 
are  the  mayor,  the  board  of  supervisors,  the  board  of  health, 
and  the  individuals  composing  said  boards,  and  the  health 
officer  of  the  city  and  county  of  San  Francisco;  and  the  prin- 
cipal question  involved  is  the  validity  of  an  ordinance  of  said 
city  passed  by  the  board  of  supervisors  in  June,  1897,  and  ap- 
proved by  the  mayor,  and  which,  with  the  preamble,  is  as  fol- 
lows: 

"Whereas,  the  burial  of  the  dead  within  the  city  cemetery  is 
dangerous  to  life  and  detrimental  to  public  health,  therefore 
the  people  of  the  city  and  county  of  San  Francisco  do  ordain 
as  follows: 

"Section  1.  Burials  within  the  city  cemetery  prohibited. — 
It  shall  be  unlawful  for  any  person,  association,  or  corporation 
from  and  after  the  first  day  of  January,  1898,  to  bury  or  inter, 
or  cause  to  be  buried  or  interred,  the  dead  body  of  any  person 
in  the  city  cemetery  of  the  city  and  county  of  San  Francisco." 

The  second  section  declared  a  violation  of  this  order  to  be 
a  misdemeanor,  punishable  by  a  fine  of  not  less  than  one  hun- 
dred dollars  nor  more  than  five  hundred  dollars,  or  by  impris- 
onment not  exceeding  six  months,  or  by  both  fine  and  imprison- 
ment. The  time  when  this  ordinance  should  take  effect  was 
afterward  extended  to  March  1,  1898. 

Briefly  stated,  the  complaint  alleges  the  following  facts:  That 
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plaintiff  is  an  incorporated  benevolent  society,  having  for  one 
of  its  purposes  the  maintenance  and  care  of  the  sick  who  are 
members  of  the  corporation;  that  since  its  incorporation  in  the 
year  1SG7  a  large  number  of  deaths  have  occurred  among  its 
members;  that  of  the  members  so  d}dng  a  number  averaging 
about  twenty-five  per  year  were  poor,  and  their  bodies,  by  rea- 
son of  their  membership  or  for  other  reasons,  are  cared  for  and 
buried  by  the  plaintiff  at  its  expense;  that  in  January,  1879,  the 
said  city  and  county,  being  the  owner  of  a  tract  of  land  desig- 
nated on  the  official  map  of  said  city  and  county  as  the  "Golden 
Gate  Cemetery,"  adopted  a  resolution  No.  13,244  (new  series), 
and  thereby  granted  to  the  plaintiff  blocks  numbered  9  to  21, 
inclusive — part  of  said  Golden  Gate  Cemetery — for  burial  pur- 
poses, "on  condition  that  plaintiff  should  construct  and  main- 
tain such  walls  or  fences  and  make  such  improvements  as  might 
thereafter  be  designated  or  required  by  said  board  of  super- 
visors on  and  around  the  lots  so  granted  as  aforesaid";  that 
plaintiff  accepted  the  said  grant  and  said  conditions;  that  by  a 
subsequent  resolution  (No.  13,479),  adopted  in  1879,  plaintiff 
was  required  to  enter  into  an  agreement  whereby  it  undertook, 
in  the  sum  of  five  hundred  dollars,  with  two  good  and  sufficient 
sureties,  to  perform  all  the  requirements  of  said  first-named 
resolution,  and  particularly  to  construct  and  maintain  said  walls 
or  fences,  and  to  make  such  improvements  as  might  be  required 
by  said  board,  and  also  that  plaintiff  should  pay  its  pro  rata 
assessment  for  the  improvement  of  the  avenues  of  said  Golden 
Gate  Cemetery;  that  plaintiff  has  performed  all  of  said  condi- 
tions, and  has  used  said  land  for  said  burial  purposes,  and  has 
expended  a  large  amount  of  money  in  making  said  improve- 
ments, aggregating  not  less  than  two  thousand  dollars;  and 
that    the  Golden  Gate  Cemetery  is  now  known  as  the  "City 
Cemetery,"  and  is  so  designated  in  said  ordinance.     The  prayer 
is  for  the  annulment  of  said  ordinance,  that  plaintiff's  title  be 
quieted,  for  an  injunction,  and  other  relief. 

Appellant  contends:  1.  That  said  resolution  of  the  board  of 
supervisors  was  a  grant  of  said  lands  to  the  plaintiff;  2.  That 
even  though  it  be  not  a  grant  the  plaintiff  is  entitled  to  the 
relief  demanded;  and  3.  That  said  ordinance  is  in  conflict  with 
general  laws.     Neither  of  these  contentions  can  be  sustained. 
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The  tract  of  land  containing  two  hundred  acres  and  desig- 
nated originally  as  the  "Golden  Gate  Cemetery,"  and  afterward 
known  as  the  "City  Cemetery,"  included  the  lands  here  in  con- 
troversy, and  the  whole  tract  of  two  hundred  acres  is  a  portion 
of  the  land  referred  to  in  the  act  of  Congress  of  March  8,  1SG6. 
(14  TJ.  S.  Stats.  4.)  After  the  passage  of  this  act  the  super- 
visors passed  an  ordinance  known  as  order  800,  which  was  rati- 
fied by  the  legislature  by  an  act  approved  March  27,  1868. 
(Stats.  18G8,  p.  379.)  By  the  first  section  of  this  ordinance  the 
board  of  supervisors  were  authorized  and  directed  to  devise  and 
adopt  a  plan  for  the  subdivision  of  the  outside  lands  referred 
■to  in  said  act  of  Congress  into  blocks  and  lots,  "and  to  select 
and  set  apart  for  public  uses  such  lots  and  portions  of  said  land 
as  said  board  may  deem  necessary."  The  second  section  of  said 
ordinance  provided  that  after  the  adoption  of  the  plan  the 
board  of  supervisors  should  cause  a  map  of  the  lands  to  be 
made  aecording  to  this  plan,  "and  upon  said  map  shall  be  desig- 
nated the  lots  and  portions  of  land  set  apart  for  public  uses, 
and  the  particular  use  for  which  each  lot  or  portion  of  land 
shall  have  been  set  apart."  Section  6  of  said  ordinance  further 
provided  that  "the  tract  or  portion  of  land  set  apart  and  desig- 
nated thereon  as  a  cemetery,  and  lots  for  a  hospital,  .... 
shall  be  deemed  absolutely  dedicated  as  such." 

The  alleged  grant  to  the  plaintiff  was  made  by  ordinance  in 
1879,  and  though  not  set  out  in  full  in  the  complaint  it  may 
be  conceded  that  it  was  sufficient  in  form  to  vest  in  the  plain- 
tiff the  rights  and  privileges  contended  for;  but  the  board  of 
supervisors  had  no  power  to  make  the  grant. 

That  the  city  held  said  cemetery  lands  in  trust  for  public 
uses  as  a  cemetery  cannot  be  questioned,  and  it  is  equally  clear 
that  the  plaintiff  is  a  private  corporation,  and  that  a  grant  to 
its  use  is  not  a  grant  to  a  public  use,  even  though  the  corpo- 
ration uses  it  only  for  burial  purposes.  The  fact  that  some  of 
its  members  are  buried  at  the  expense  of  the  corporation,  who, 
if  they  were  not  members  of  the  corporation,  would  be  buried 
at  the  expense  of  the  city,  does  not  affect  the  question.  The 
grant  and  use,  each,  were  for  and  to  the  corporation.  The  cases 
of  California  Academy  of  Sciences  v.  San  Francisco,  107  Cal. 
334,  and  Home  for  the  Care  of  the  Inebriate  v.  San  Francisco, 
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119  Cal.  534,  are  in  point  and  conclusive  of  this  case,  unless 
appellant's  second  or  third  points  make  those  cases  inapplicable. 

Appellant's  second  contention  is  based  upon  the  fact  that  a 
contract  was  entered  into  and  a  bond  executed  to  secure  the 
erection  of  walls  or  fences  and  other  improvements  on  the  lands 
described  in  the  complaint. 

It  is  sufficient  to  say  in  reply  that  the  board  of  supervisors 
had  no  power  to  devote  the  land  to  any  other  than  public  uses, 
and  the  plaintiff  was  bound  to  know  that  they  had  no  such 
power.  The  city  and  county  cannot  be  bound  by  the  unau- 
thorized acts  of  its  agents.  In  Hoadley  v.  San  Francisco,  50 
Cal.  275,  it  was  said  of  the  property  there  in  controversy:  "It 
was  granted  to  the  city  for  public  use,  and  it  is  held  for  that 
purpose  only.  It  cannot  be  conveyed  to  private  persons,  and 
is  effectually  withdrawn  from  commerce;  and  the  city  having 
no  authority  to  convey  the  title,  private  persons  are  virtually 
precluded  from  acquiring  it";  and  private  corporations  are  in 
the  same  category.  The  case  above  cited  was  approved  in 
Sawyer  v.  San  Francisco,  50  Cal.  375,  and  in  Hoadley  v.  San 
Francisco,  70  Cal.  324,  which  was  affirmed  by  the  supreme  court 
of  the  United  States  upon  writ  of  error,  in  124  U.  S.  646. 
(See,  also,  San  Francisco  v.  Itsell,  80  Cal.  59.) 

Lastly,  it  is  said  that  this  ordinance  is  in  conflict  with  gen- 
eral laws.  It  is  alleged  in  the  complaint  that  the  board  of 
health  of  said  city,  in  December,  1897,  passed  an  order  pro- 
viding that  in  compliance  with  said  ordinance  no  burials  should 
be  permitted  in  said  City  Cemetery  from  and  after  the  time 
specified  by  the  board  of  supervisors. 

Appellant's  contention  is  not  very  clear,  but,  as  we  under- 
stand counsel,  that  under  section  3035  of  the  Political  Code 
the  health  officer  must  obtain  a  certificate  of  the  cause  of  death, 
and  that  upon  receiving  it  it  is  his  duty  to  issue  a  permit  for 
the  interment. 

Undoubtedly,  that  is  true;  but  it  does  not  follow  that  the 
health  officer  may  grant  a  permit  for  interment  in  a  place  pro- 
hibited by  the  lawful  authority  of  the  city. 

The  judgment  appealed  from  should  be  affirmed. 

Smith,  C,  and  Gray,  C,  concurred. 
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For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
appealed  from  is  affirmed. 

McFarland,  J.,  Henshaw,  J.,  Temple,  J 

Hearing  in  Bank  denied. 


[L.  A.  No.  758.     Department  Two.— December  28.  1900.] 

GEORGE  W.  LAWRENCE,  Respondent,  v.  ISAAC  JOHN- 
SON et  ux.,  and  DirERIAL  SAVINGS  AND  LOAN 
COMPANY,  Respondents,  and  HENRY  S.  BALDWIN, 

Appellant. 

Foreclosure  of  Mortgage — Conflicting  Claims  to  Junior  Mortgage 
— Pledge — Findings — Appeal — Partial  Reversal. — In  an  action 
to  foreclose  a  mortgage,  where  there  are  conflicting  claims  to 
a  junior  mortgage  sought  to  be  foreclosed  by  separate  cross- 
complaints  of  the  mortgagee,  and  of  one  claiming  as  assignee 
of  the  mortgage  by  way  of  pledge,  if  there  is  no  finding  as  to 
the  issue  of  pledge,  and  findings  in  favor  of  the  junior  mort- 
gagee as  against  the  pledgee  are  not  sustained  by  the  evidence, 
there  must  be  a  partial  reversal  of  the  judgment  for  new  trial 
of  the  issues  between  them. 

Id. —  Findings  Against  Evidence — Absence  of  Argument  for  Respond- 
ent— Presumption. — In  the  absence  of  a  brief  or  argument  for  the 
respondent,  upon  specifications  by  appellant  of  the  insuffi- 
ciency of  the  evideuce  to  sustain  the  findings,  it  will  be  pre- 
sumed that  the  evidence  is  insufficient  to  support  the  findings, 
and  a  reversal  for  such  insufficiency  will  be  justified. 

Id. — Construction  of  Findings — Pledge  not  Negatived — Conclusions 
of  Law. — A  finding  that  the  appellant,  who  claims  as  pledgee,  is 
not  and  never  was  the  owuer  of  the  mortgage,  does  not  nega- 
tive the  assignment  by  way  of  pledge;  and  findings  that  the 
appellant  has  no  interest  in  the  mortgage  or  its  proceeds,  based 
upon  the  finding  against  his  ownership,  and  that  the  amount 
of  the  mortgage  note  is  due  to  the  mortgagee,  are  of  conclu- 
sions of  law. 

Id. — Pledge  by  Corporation — Question  as  to  Power — Retention  op 
Benefits. — It  seems  that  the  reception  and  retention  by  a  corpora- 
tion of  the  benefits  of  a  pledge  precludes  question  as  to  the 
power  of  the  corporation  to  make  the  pledge. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.     M.  T.  Allen,  Judge. 

The  facts  are  stated  in  the  opinion. 

E.  C.  Bower,  for  Appellant. 

There  is  no  finding  upon  the  issues  as  to  the  pledge.  The 
findings  in  favor  of  the  Imperial  Savings  and  Loan  Company, 
and  against  appellant  are  contrary  to  the  evidence.  Appellant 
had  possession  of  the  note  and  mortgage  as  pledgee,  and  pro- 
duced them  at  the  trial.  The  appellant  had  not  heen  paid  the 
amount  of  the  pledge.  The  corporation,  having  received  and 
retained  the  amount  of  the  pledge,  is  estopped  from  claiming 
that  it  had  no  power  to  make  it.  (Main  v.  Casserly,  67  Cal. 
127;  Bradley  v.  Ballard,  55  111.  4131;  5  Thompson  on  Corpo- 
rations, sees.  6016,  6017.) 

F.  W.  Burnett,  for  Respondents. 

SMITH,  C— The  suit  was  brought  to  foreclose  a  mortgage 
executed  to  the  plaintiff  by  the  defendant  Johnson  May  17, 
1893,  for  three  hundred  dollars,  etc.  The  defendant  corpora- 
tion and  the  defendant  Baldwin  filed  cross-complaints  to  fore- 
close a  subsequent  mortgage  on  the  same  premises  executed  by 
the  defendants  Johnson  to  the  former,  and  claimed  by  the  lat- 
ter to  have  been  assigned  to  him.  The  mortgagors  made  de- 
fault. Judgment  was  rendered  in  favor  of  the  plaintiff  for  the 
foreclosure  of  his  mortgage;  and  in  favor  of  the  defendant  cor- 
poration for  the  foreclosure  of  the  subsequent  mortgage.  The 
defendant  Baldwin  appeals  from  the  judgment.  The  appeal  is 
from  the  whole  judgment,  but  no  point  is  made  in  the  brief 
of  appellant  as  to  the  validity  of  the  judgment  in  favor  of  the 
plaintiff;  which,  indeed,  is  not  open  to  question.  The  appeal, 
therefore,  involves  only  the  conflicting  claims  of  the  defendant 
corporation  and  Baldwin  to  the  junior  mortgage. 

On  this  issue  the  findings  and  judgment  are  in  favor  of  the 
former,  but  it  is  claimed  by  appellant  that  the  findings  are 
insufficient,  and  that  they  are  in  fact  unsupported  by  the  evi- 
dence.    Both  points,  I  think,  must  be  sustained. 

1  8  Am.  Rep.  G5U. 
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The  cross-complaint  of  the  appellant  alleges  that  the  note 
and  mortgage  executed  by  the  Johnsons  to  the  respondent  cor- 
poration was  assigned  and  delivered  to  him  by  the  said  re- 
spondent as  a  pledge  and  security  for  five  hundred  dollars  loaned 
by  him  to  the  corporation.     There  is  no  finding  on  this  allega- 
tion.    It  is  found  "that  the  defendant  ....  Baldwin  is  not, 
and  never  was,  the  owner  of  the  said  mortgage,  etc.,  and  has 
no  interest  in  or  right  to  said  mortgage,  or  proceeds  thereof." 
But  the  first  part  of  the  finding  does  not  negative  the  alleged 
fact  that  the  mortgage  had  been  assigned  to  him  as  pledge  or 
security  for  a  loan;  and  the  latter  part  is  but  a  conclusion  of 
law  apparently  based  on  the  fact  found.     It  is  also  found  "that 
there  is  due  to  the  Imperial  Savings  and  Loan  Society  .... 
from  said  defendants  Isaac  Johnson,  etc.,  upon  the  promissory 
note  described  in  said  cross-complaint  the  sum  of  two  hundred 
and  thirty-three  dollars  and  fifty  cents."     But  this  also  is  a 
mere  conclusion  of  law,  and  the  facts  upon  which  it  is  based 
do  not  appear.     (Hayne  on  New  Trial  and  Appeal,  sec.  239  et 
seq.,  p.  718  et  seq.)     Nor  does  the  finding  that  the  allegations 
of  the  cross-complaint  of  the  defendant  corporation  are  true 
touch  the  issue.     There  is  no  allegation  in  the  cross-complaint 
as  to  the  ownership  of  the  note.     Nor  does  it  seem  that  the 
actual  findings  are  sustained  by  the  evidence,  which  seems  to 
support  the  claim  of  the  defendant  Baldwin  that  the  mortgage 
was  assigned  to  him  as  pledge  or  security  for  a  loan.     It  ap- 
pears, indeed,  from  appellant's  brief  that  questions  were  raised 
as  to  the  power  of  the  officers  of  the  company  to  make  the 
assignment;  but  as  it  received  and  retained  the  consideration, 
the  objection  seems  to  be  met  by  the  authorities  cited  by  ap- 
pellant.    {Main  v.  Casserhj,  67  Cal.  127.)     At  least,  in  the  ab- 
sence of  a  brief  or  oral  argument  on  behalf  of  respondent,  we 
must  regard   the   findings   as   unsupported   by   the   evidence. 
(Kelly  v.  Bradbury,  104  Cal.  237,  and  cases  cited.) 

The  judgment  in  favor  of  the  Imperial  Savings  and  Loan 
Company  should  be  reversed,  and  the  cause  remanded  for  a 
new  trial  of  the  issues  between  it  and  the  defendant  Baldwin. 
The  judgment  in  favor  of  the  plaintiff  for  the  foreclosure  of  his 
mortgage  should  be  affirmed,  both  as  to  the  defendants  John- 
eon  and  the  other  defendants. 

CXXXI.    Cal.-12 
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Haynes  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
in  favor  of  the  Imperial  Savings  and  Loan  Company  are  re- 
versed, and  the  cause  remanded  for  a  new  trial  of  the  issues 
between  it  and  the  defendant  Baldwin.  The  judgment  in  favor 
of  the  plaintiff  for  the  foreclosure  of  his  mortgage  is  affirmed, 
both  as  to  the  defendants  Johnson  and  the  other  defendants. 
Henshaw,  J.,  McFarland,  J.,  Temple,  J. 


[Sac.  No.  832.    Department  One— December  29,  1900.] 

BANK  OF  VISALIA,  Appellant,  v.  WILLIAM  M.  CURTIS, 
Administrator,  etc.,  Respondent. 

Appeal  from  Part  of  Judgment  not  Included — Matter  Stricken 
from  Complaint — Dismissal. — An  appeal  purporting  to  be  taken 
from  a  portion  of  a  judgment  refusing  to  grant  certain  relief, 
wbicb  refusal  is  not  in  terms  included  in  tbe  judgment,  and 
appears  from  an  order  striking  out  an  averment  from  the  com- 
plaint, tbe  matter  of  wbicb  thereafter  formed  no  part  of  the 
record,  tbe  cause  having  been  tried  upon  the  issues  presented 
by  the  remaining  averments  of  the  complaint,  is  not  properly 
taken,  and  must  be  dismissed. 

MOTION  to  dismiss  an  appeal  from  a  judgment  of  the  Su- 
perior Court  of  Tulare  County.     W.  B.  Wallace,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  G.  Lamberson,  for  Appellant. 

Bradley  &  Farnsworth,  for  Respondent. 

HARRISON,  J. — Motion  to  dismiss  the  appeal.  Judgment 
was  rendered  in  this  action  in  favor  of  the  plaintiff  for  a  spec- 
ified amount  of  money,  and  declaring  the  same  to  be  a  lien 
upon  certain  lands  and  also  upon  a  certain  water  ditch.  There- 
after the  plaintiff  served  and  filed  a  notice  of  appeal  "from  all 
that  portion  of  the  judgment  whereby  the  court  refused  to  or- 
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der,  adjudge,  and  decree  that  five  shares  of  the  capital  stock 
of  the  Wutchumna  Water  Company  were  mortgaged  by  the 
terms  of  the  mortgage  set  out  in  paragraph  VI  of  the  com- 
plaint." The  respondent  now  moves  to  dismiss  the  appeal  upon 
•the  ground  that  it  is  not  taken  from  the  judgment  or  from 
any  part  thereof. 

The  action  is  for  the  foreclosure  of  a  mortgage,  and  the 
judgment  follows  the  terms  of  paragraph  VI  of  the  complaint. 
The  judgment  does  not  in  terms  "refuse"  to  decree  that  the 
shares  of  stock  referred  to  in  the  notice  of  appeal  were  mort- 
gaged by  the  terms  of  the  mortgage  set  forth  in  the  complaint, 
but  is  silent  upon  that  subject,  and  it  does  not  appear  in  any 
part  of  the  record,  that  such  shares  of  stock  were  mortgaged. 
The  complaint,  as  originally  presented,  after  setting  forth  the 
mortgage  in  haec  verba,  contained  an  averment  that  the  defend- 
ant was  the  owner  of  five  shares  of  the  capital  stock  of  the  said, 
water  compan}%  and  that  said  five  shares  "was  intended  to  be 
and  was  in  fact  included  in  the  said  mortgage,  and  was  thereby 
mortgaged."  as  security  for  the  promissory  note.  Upon  the 
motion  of  the  defendant  the  court  ordered  that  this  averment 
be  struck  out  of  the  complaint  and  it  thereafter  formed,  no  part 
of  the  record,  and  the  cause  was  tried  upon  the  remaining  aver- 
ments of  the  complaint.  The  court  does  not  find  that  the  stock 
was  included  in  the  mortgage,  nor  does  it  appear  that  any  evi- 
dence was  offered  at  the  trial  tending  to  show  that  fact.  The 
plaintiff  could  have  had  the  action  of  the  court  in  striking  out 
this  averment  reviewed  through  a  motion  for  a  new  trial,  but 
he  is  not  entitled  to  appeal  from  a  judgment  rendered  upon 
findings  which  cover  all  the  issues  in  the  action,  upon  the 
ground  that  the  court  has  refused  to  render  judgment  upon 
issues  which  were  not  presented  to  it  or  tried.  There  is  no 
•authority  for  an  appeal  from  the  refusal  of  a  court  to  render 
judgment  upon  matters  which  are  supported  by  neither  aver- 
ment nor  evidence. 

The  motion  is  granted   and  the  appeal  is  dismissed. 

Van  Dyke,  J.,  and  Garoutte,  J.,  concurred. 
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[S.   F.   No.   1C91.     Department  Two.— December  29,   1900.] 

In  the  Matter  of  the  Estate  and  Guardianship  of  EALPH 
EUSSELL  TAYLOR,  a  Minor.  W.  E.  PARKHURST  et 
ux.,  Appellants,  v.  MAUD  TAYLOR,  Respondent. 

Guardianship  of  Minor — Jurisdiction — Residence. — In  order  that  the 
court  may  have  jurisdiction  to  appoint  a  guardian  of  the  per- 
son and  estate  of  a  minor,  the  minor  must  be  an  inhabitant  or 
resident  of  the  county  in  which  the  appointment  is  made. 

Id. — Appointment  at  Former  Residence — Change  of  Residence — 
Adoption  Before  Hearing. — The  place  of  the  birth  of  a  minor 
and  the  former  residence  of  his  deceased  parents  in  the 
county  where  the  court  assumed  to  appoint  a  guardian,  cannot 
give  sucb  court  jurisdiction,  vrhere  it  appears  that  the  deceased 
father,  after  the  mother's  death,  placed  the  child  in  the  care 
and  custody  of  relatives  in  another  county,  who,  after  the 
father's  death,  and  before  the  hearing  for  the  appointment, 
though  subsequently  to  the  petition  therefor,  legally  adopted 
the  child.  After  such  adoption,  the  residence  of  the  child  was 
that  of  those  who  adopted  him. 

Id. — Bill  of  Exceptions  to  Order  of  Appointment  —  Evidence — 
Specifications — Presumption. — A  bill  of  exceptions  to  the  order 
appointing  a  guardian,  which  states  facts  in  evidence,  and 
shows  that  the  matter  was  submitted  "upon  the  foregoing  facts 
in  evidence,  and  the  testimony  of  Maud  Taylor,  hereinafter  set 
forth,"  whose  testimony  follows,  and  which  specifies  that  by 
the  adoption  the  child  became  the  child  of  the  parents  adopt- 
ing it,  and  that  the  evidence  shows  that  at  the  time  of  the  hear- 
ing the  child  was  a  resident  of  the  county  where  they  reside, 
purports  to  give  all  the  evidence  upon  which  the  court  acted, 
and  is  presumed  to  contain  all  the  evidence  bearing  upon  the 
points  specified. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Clara  County  appointing  a  guardian.     M.  H.  Hyland,  Judge. 

The  facts  are  stated  in  the  opinion. 

E.  Platnauer,  and  A.  P.  Catlin,  for  Appellants. 

D.  W.  Burchard,  and  H.  F.  Dusing,  for  Respondent. 

COOPER,  C. — This  appeal  is  from  an  order  of  the  superior 
court  of  Santa  Clara  county  appointing  a  guardian  of  the  per- 
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son  and  estate  of  Ealph  Russell  Taylor,  a  minor.  It  appears 
from  the  bill  of  exceptions  that  the  said  minor  was  born  in 
October,  1800,  in  Santa  Clara  county,  that  being  the  place  of 
residence  of  his  parents.  His  mother  died  shortly  after  his 
birth,  and  in  December,  1890,  the  infant  was  sent  by  his  father 
and  placed  in  the  care  and  custody  of  W.  E.  Parkhurst  and 
Hannah  E.  Parkhurst,  his  wife,  the  latter  being  the  maternal 
aunt  of  the  child.  The  father  requested  the  Parkhursts  to 
take  the  child,  stating  that  if  they  did  not  take  it  he  would 
have  to  send  it  to  an  orphan  asylum.  They  first  agreed  to 
take  it  for  a  year  only,  but  they  have  furnished  it  a  home,  kept 
it,  and  it  has  continuously  lived  with  them  in  their  care  and 
custody  up  to  the  present  time.  The  Parkhursts  at  the  time 
lived  in  Eldorado  county,  but  moved  to  Sacramento  city  in 
1891,  and  have  ever  since  continuously  resided  there.  The 
father  of  said  minor  was  poor,  but  assisted  the  Parkhursts  to 
support  the  child  at  sundry  times  up  to  the  time  of  his  death, 
by  contributions  in  money  and  clothing,  the  amount  of  money 
so  contributed  being  one  hundred  and  fifteen  dollars.  On  June 
15,  1897,  Maud  Taylor,  a  sister  of  the  minor,  filed  a  petition  in 
the  superior  court  of  Santa  Clara  county,  which  petition  was  ac- 
companied by  the  written  request  of  Samuel  Taylor,  the  father, 
asking  to  be  appointed  guardian  of  the  person  and  estate  of  said 
minor.  On  July  18,  1897,  before  action  on  said  petition,  the 
father  died.  After  the  death  of  the  father,  and  in  October, 
1897, by  proceedings  in  the  superior  court  of  Sacramento  county, 
the  said  minor  was  adopted  by  the  Parkhursts,  who  entered  into 
and  executed  the  agreement  required  by  the  code  in  such  cases. 
The  record  is  silent  as  to  whether  or  not  the  Parkhursts,  at 
the  time  of  the  proceedings  for  adoption,  had  any  notice  of  the 
application  of  Maud  Taylor  to  be  appointed  guardian. 

On  the  nineteenth  day  of  March,  1898,  the  said  Parkhursts 
filed  a  written  answer  and  contest  to  the  petition  of  Maud  Tay- 
lor, in  which  they  denied  that  the  minor  was  a  resident  of 
Santa  Clara  count}',  and  alleged  that  he  was  at  the  time  of 
filing  the  petition,  and  continued  to  be,  a  resident  of  Sacra- 
mento county,  and  further  alleged  the  proceedings  of  adoption 
showing  that  said  minor  was  adopted  by  them  in  October,  1897. 
After  hearing  the  evidence  and  upon  the  facts  herein  stated,  the 


182  Estate  of  Taylor.  [131  Cal. 

court  made  an  order  appointing  Maud  Taylor,  the  sister, 
guardian  of  the  person  and  estate  of  the  said  minor.  A  minor 
must  be  an  inhabitant  or  resident  of  the  county  in  which  the 
appointment  of  a  guardian  is  made  in  order  for  the  court  to 
have  jurisdiction  to  make  the  appointment.  (Code  Civ.  Proc, 
sec.  1747;  In  re  Raynor,  74  Cal.  424;  Eodgers  on  Domestic  Ee- 
lations,  sec.  848;  Harding  v.  Weld,  128  Mass.  589;  Schouler  on 
Domestic  Belations,  424.)  There  is  no  different  principle  laid 
down  in  Guardianship  of  Danneker,  67  Cal.  643.  In  fact  in 
that  case  it  is  said:  "Letters  will  be  issued,  if  necessary,  by  the 
court  of  the  county  where  it  may  be  legally  determined  the 
child  resides."  After  the  minor  was  adopted  in  October,  1897, 
his  residence  was  that  of  the  Parkhursts  who  adopted  him. 
(Civ.  Code,  sec.  228;  Pol.  Code,  sec.  52,  subd.  4;  Jacobs  on 
Domicile,  sees.  247,  248;  Younger  v.  Younger,  106  Cal.  379; 
Washburn  v.  White,  140  Mass.  569.) 

We  think  the  bill  of  exceptions  purports  to  give  all  the  evi- 
dence upon  which  the  court  acted.  After  giving  certain  evi- 
dence and  facts  it  is  recited  therein:  "Upon  the  foregoing  facts 
in  evidence,  and  the  testimony  of  Maud  Taylor  hereinafter  set 
forth,  the  said  matter  was,  on  the  25th  of  March,  1898,  sub- 
mitted to  the  court  for  its  decision."  Then  follows  the  testi- 
mony of  Maud  Taylor. 

In  the  specifications  and  exceptions  it  is  stated  that  by  the 
adoption  the  child  became  to  all  intents  and  purposes  the  child 
of  the  parents  adopting  it,  and  that  the  evidence  shows  that  at 
the  time  of  hearing  the  petition  the  child  was  a  resident  of 
Sacramento  county.  It  is  presumed  that  the  bill  of  excep- 
tions contains  all  the  evidence  relative  to  the  above  specified 
points.     (Abbey  Homestead  Assn.  v.  Willard,  48  Cal.  619.) 

It  follows  that  the  order  should  be  reversed. 

Smith,  C.,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  is 
reversed.  McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


Dec.  1900.]  Georges  v.  Kessler. 
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ELLIS  P.  GEOKGES,  Respondent,  v.  W.  J.  KESSLER  et  ux., 
and  ELLA  B.  HANNA,  Defendants.     W.  J.  KESSLER, 

Appellant. 

Mechanics'  Liens — Foreclosure — Pleading — Notice  of  Lien — Exhibit 
Made  Part  of  Complaint. — In  an  action  to  foreclose  a  mechanic's 
lien,  a  copy  of  the  notice  of  lien,  attached  to  the  complaint  as 
an  exhibit,  and  expressly  made  part  of  the  complaint,  becomes 
part  of  its  allegations  as  fully  as  if  set  forth  in  the  complaint, 
and  may  be  considered  in  determining  whether  the  complaint 
states  a  cause  of  action,  and  whether  it  alleges  that  the  no- 
tice of  lien  described  the  property,  and  the  terms,  time  given, 
and  conditions  of  the  contract. 

Id. — Lien  Upon  Premises  of  Hcsband  and  Wife — Contract  With 
Husband — Ambiguity. — A  complaint  alleging  that  the  property  was 
owned  by  the  defendants,  husband  and  wife,  and  that  the 
contract  was  made  with  the  defendant  husband,  and  which 
shows  that  the  notice  of  lien  so  stated  is  not  demurrable  for 
ambiguity,  in  not  showing  whether  the  contract  was  made  with 
the  wife  or  with  both  of  the  defendants,  or  whether  the  wife 
is  sought  to  be  held  under  an  alleged  contract,  or  on  account 
of  her  interest  in  the  land. 

Id. — Variance — Nonsuit — "Alarm  Bell  and  Battery  not  Included." 
Where  the  notice  of  lieu  set  forth  an  oral  contract  to  do  cer- 
tain specified  work  for  a  specified  sum,  the  proposition  and 
specifications  being  memoranda,  the  proposition  accepted  being 
to  do  the  work  for  that  sum.  '"alarm  bell  and  battery  not  in- 
cluded,"' and  claimed  a  lien  for  the  sum  specified,  less  a  sum 
paid,  and  the  complaint  stated  the  contract  to  do  the  same 
specified  work  for  the  same  specified  sum,  without  alluding  to 
the  "alarm  bell  and  battery,"  otherwise  than  by  making  the 
notice  of  lien  a  part  of  the  complaint,  there  is  no  variance, 
and  a  nonsuit  cannot  be  granted  on  the  ground  of  variance. 

Id. — Completion  of  Contract — Conflicting  Evidence — Support  of 
Finding. — Where  the  plaintiff  testified  that  the  defendant  directed 
him  not  to  put  in  any  alarm  bell,  saying  that  he  would  not 
pay  for  it,  and  defendant  testified  that  the  sum  specified  in- 
cluded the  cost  of  an  alarm  bell,  and  that  the  contract  was 
not  complied  with,  a  finding  that  plaintiff  completed  the  work 
according  to  the  contract  cannot  be  disturbed  upon  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial.  D.  K. 
■Trask,  Judge. 
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The  facts  are  stated  in  the  opinion. 

Len  Claiborne,  and  Dunnigan  &  Dunnigan,  for  Appellant. 

John  W.  Kemp,  and  F.  G.  Hentig,  for  Eespondent. 

HAYNES,  C. — Action  to  foreclose  a  mechanic's  lien,  under 
a  contract  between  the  plaintiff  and  defendant  W.  J.  Kessler, 
for  an  improvement  upon  a  building  situate  upon  premises  al- 
leged to  be  the  property  of  Mr.  and  Mrs.  Kessler.  Defendant 
Banna  was  alleged  to  have  or  claim  some  interest  therein,  but 
she  made  default,  and  will  not  be  further  noticed.  The  plaintiff 
had  findings  and  judgment,  and  defendant  "W.  J.  Kessler  ap- 
peals from  said  judgment  and  from  an  order  denying  his  mo- 
tion for  a  new  trial. 

The  demurrer  to  the  complaint  is  general  and  special.  Un- 
der the  general  demurrer,  it  is. said  that  the  complaint  does  not 
allege  that  the  notice  of  lien  described  the  property  sought  to 
be  affected  by  the  lien,  nor  the  terms,  time  given,  and  condi- 
tions of  the  contract. 

The  complaint  fully  described  the  property  as  the  westerly 
eighty-two  and  one-half  feet  of  lot  9  in  block  F  of  the  Mott 
tract,  and  identified  it  as  that  upon  which  the  building  whereon 
the  work  was  done  was  situated,  and,  after  stating  the  work 
agreed  to  be  done,  stated  the  amount  to  be  paid,  and  that  it 
was  agreed  to  be  paid  upon  completion  of  the  work;  and  in 
addition  to  these  allegations,  which  we  think  were  sufficient,  a 
copy  of  the  notice  of   lien  was  attached  to  and  expressly  made 
part  of  the  complaint  and  became  part  of  its  allegations.     "For 
there  can  be  no  difference  between  setting  forth  such  instru- 
ment in  the  body  of  the  pleading  and  in  annexing  it  as  an  ex- 
hibit, and  making  it  a  part  of  the  pleading  by  proper  reference. 
]n  each    case    the    copy  is  a  part  of    the  pleading.     The  only 
difference  is' in  the  arrangement  or  sequence  of  the  parts,  and 
this    difference    is    entirely  unimportant     upon    the    question 
whether  the  pleading  states  a  cause  of  action."     (Lambert  v. 
Haskell,  SO  Cal.  C12;  Ward  v.  Clay,  82  Cal.  506.     See,  also,  the 
concurring  opinion  of  Mr.  Justice  Temple  in  Hibemia  Sav.  etc. 
Soc.  v.  Thornton,  127  Cal.  577.) 
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The  first  specification  of  ambiguity  is  to  the  effect  that  it 
cannot  be  determined  whether  the  contract  was  made  by  Mr. 
Kessler  or  Mrs.  Kessler,  or  by  both.  It  expressly  alleged  that 
the  contract  was  made  "with  the  said  defendant  W.  J.  Kessler"; 
and  the  same  statement  is  made  in  the  notice  of  lien. 

It  is  also  specified  that  the  complaint  is  ambiguous  in  that 
it  cannot  be  ascertained  whether  Mrs.  Kessler  is  sought  to  be 
held  under  an  alleged  contract  made  with  her,  or  on  account 
of  some  interest  she  has  in  the  land.  It  was  expressly  alleged 
that  Mr.  and  Mrs.  Kessler  are  the  owners,  and  there  is  no  inti- 
mation that  the  wife  was  a  party  to  the  contract  otherwise  than 
that  she  assented  to  it. 

The  next  specification  is  a  repetition  of  the  first  above  no- 
ticed. The  next  is  that  the  complaint  is  ambiguous  and  uncer- 
tain in  that  the  allegations  in  the  complaint  are  inconsistent 
with  the  exhibit  attached  to  it;  but  in  what  respect  or  in  what 
particular  is  not  specified. 

"When  the  notice  of  lien  was  offered  in  evidence  by  the  plain- 
tiff, defendant  objected  on  the  ground  "'that  it  was  incompetent, 
irrelevant,  and  immaterial,  and  that  it  was  a  variance  from  the 
allegation  of  the  complaint — no  such  lien  having  been  pleaded, 
and  no  contract  set  out  in  the  complaint  such  as  is  described  or 
attempted  to  be  described  in  said  lien." 

This  objection  did  not  point  out  to  the  court  wherein  a  vari- 
ance existed  or  was  supposed  to  exist. 

Xor  do  we  think  there  is  in  fact  any  variance  between  the 
contract  stated  in  the  complaint  and  that  stated  in  the  notice 
of  lien.  The  contract  was  oral,  the  proposition  and  specifica- 
tions being  memoranda.  The  proposition  made  by  plaintiff 
was  to  do  the  work  for  one  hundred  and  thirty-eight  dollars, 
"alarm  bell  and  battery  not  included."  This  proposition  was 
accepted  by  defendant.  The  reference  to  the  alarm  bell  shows 
that  there  had  been  previous  conversations  in  which  an  alarm 
bell  was  spoken  of,  and  the  evidence  confirms  the  inference. 
The  lien  filed  was  for  one  hundred  and  thirty-eight  dollars,  the 
amount  or  value  of  the  work  stated  in  the  proposition  (the 
alarm  bell  and  battery  not  included),  less  five  dollars  paid  on 
account. 
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At  the  conclusion  of  plaintiff's  evidence  in  chief  the  defend- 
ants moved  for  a  nonsuit  on  the  ground  that  the  evidence  was 
not  sufficient  to  show  that  the  work  was  done  according  to  the 
specification  and  contract  set  out,  and  on  the  further  ground 
that  there  was  no  testimony  tending  to  prove  the  contract  set 
out  in  the  complaint.  This  motion  was  properly  denied.  It 
was  but  a  restatement  of  appellant's  contention  as  to  the  sup- 
posed variance  between  the  complaint  and  the  notice  of  lien. 

In  the  transcript  there  are  several  specifications  of  alleged  in- 
sufficiency of  the  evidence  to  support  the  findings,  though  but 
one  of  them  is  noticed  in  appellant's  brief.  The  court  found, 
in  substance,  that  plaintiff  fully  completed  the  work  according 
to  the  terms  of  the  contract;  and  it  is  contended  that  this  find- 
ing is  not  justified  because  the  plaintiff  did  not  put  in  said  elec- 
tric alarm  bell. 

Upon  this  point  the  plaintiff  testified  that  defendant  directed 
him  not  to  put  in  the  alarm  bell,  saying  he  would  not  pay  for 
it;  while  the  defendant  testified  that  the  cost  of  the  alarm  bell 
was  included  in  the  proposed  sum  of  one  hundred  and  thirty- 
eight  dollars.  Upon  this  state  of  the  evidence  the  finding  can- 
not be  disturbed. 

I  advise  that  the  judgment  and  order  be  affirmed. 

Chipman,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  are  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 
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[L.  A.   No.   "759.     Department   Two.— December  29,   1900.] 

CITIZENS'  BANK  OF  LOS  ANGELES,  Respondent,  v.  LOS 
ANGELES  IRON  AND  STEEL  COMPANY  et  al.,  Ap- 
pellants. 

Trust  Deed — Outstanding  Bonds  —  Foreclosure  by  Single  Bond- 
holder— Refusal  op  Trustee — Provision  for  Majority  Request 
—Rights  of  Minority. — Where  a  trust  deed  secures  the  payment 
of  many  outstanding  bonds  and  coupons,  any  single  bondholder 
may  sue  to  foreclose  the  deed  of  trust  for  nonpayment  of  in- 
terest, upon  refusal  of  the  trustee  to  do  so  after  request  upon 
him,  although,  by  the  terms  of  the  trust  deed,  the  trustee  is 
only  authorized  to  act  upon  written  request  of  a  majority  of 
the  bondholders.  The  majority  cannot  deprive  the  minority 
of  the  remedy  of  foreclosure,  if  there  is  no  provision  in  the 
deed  of  trust  placing  such  a  limitation  upon  their  rights. 

Id. — Ownership  at  Time  of  Demand  Upon  Trustee — Pleading — De- 
murrer of  Debtor  for  Uncertainty — Judgment  Upon  Merits. 
Where  the  complaint  of  the  bondholder  alleged  present  owner- 
ship of  the  bonds  and  coupons  when  the  complaint  was  filed,  the 
overruling  of  a  demurrer  of  the  corporation  debtor  for  uncer- 
tainty and  ambiguity,  in  not  averring  what  number  of  bonds 
and  coupons  were  owned  by  plaintiff  when  the  alleged  prior 
demand  was  made  upon  the  trustee  to  bring  the  suit,  is  not 
ground  for  reversing  a  judgment  of  foreclosure  rendered  after 
issue  joined  upon  the  merits,  upon  appeal  therefrom  by  the 
corporation  debtor. 

Id. — Demand  for  Interest — Provisions  in  Deed  of  Trust — General 
Demurrer  of  Deetor. — Where  the  complaint  of  the  bondholder 
alleged  a  demand  for  interest  made  more  than  six  months  be- 
fore the  commencement  of  the  action,  and  the  record  shows 
that  the  interest  was  in  default  for  over  two  years  prior  to 
the  demand  to  bring  the  suit,  objections,  based  upon  provisions 
in  the  deed  of  trust,  that  the  complaint  does  not  show  a  de- 
mand for  interest  before  the  demand  upon  the  trustee  to  sue, 
nor  that  interest  was  then  due  for  six  months,  nor  that  the 
trustee  was  then  informed  that  interest  was  unpaid,  are  not 
available  upon  general  demurrer  interposed  by  the  corporation 
debtor. 

Id. — Demand  for  Interest  as  Against  Debtor. — No  demand  upon  the 
corporation  debtor  was  necessary  in  order  to  justify  the  action 
as  against  it,  the  commencement  of  the  suit  being  all  the  de- 
mand required. 

Id. — Matters  of  Defense  Relating  to  Demand. — If  the  plaintiff  did 
not  own  any  bonds  at  the  time  of  his  demand  for  interest,  or 
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of  his  demand  upon  the  trustee  to  bring  the  suit,  or  if  any 
demand  alleged  was  improperly  made,  or  was  made  of  the 
wrong  person,  such  matters  would  be  matters  of  defense,  and 
would  not  be  available  upon  demurrer. 

Id. — Offer  of  Indemnity  to  Trustee — Absence  of  Demand. — Where 
the  deed  of  trust  provided  for  satisfactory  indemnity  to  the 
trustee  for  proposed  action  by  him,  upon  request  of  a  majority 
of  the  bondholders,  an  individual  bondholder  is  not  required 
to  offer  indemnity  to  the  trustee  upon  demand  made  upon  him 
to  bring  the  action,  if  no  demand  for  indemnity  was  made 
upon  him  by  the  trustee. 

Id. — Unknown  Bondholders — Action  for  Benefit  of  All — Appear- 
ance— Provision  in  Decree — Appeal  of  Debtor. — Where  the  com- 
plaint of  the  single  bondholder  alleged  ignorance  of  the  num- 
ber and  ownership  of  the  outstanding  bonds,  and  prayed  an 
accounting  thereof,  and  alleged  the  refusal  of  the  trustee  to 
bring  the  action,  it  is  in  effect  for  the  benefit  of  all  the  bond- 
holders, and  if  they  all  appeared,  and  surrendered  their  bonds 
and  coupons,  and  were  provided  for  in  the  decree  of  fore- 
closure, it  will  not  be  reversed  upon  appeal  of  the  corpora- 
tion debtor  for  technical  objections  not  affecting  its  substan- 
tial rights. 

Id. — Unknown  Bondholders — Action  for  Benefit  of  All — Appear- 
ance— Decree — Appeal  of  Debtor  not  Aggrieved — Affirmance 
Where  the  complaint  of  the  single  bondholder  alleged  ignorance 
of  the  number  and  ownership  of  the  outstanding  bonds,  and 
prayed  an  accounting  thereof,  and  the  corporation  trustee  an- 
swered alleging  like  ignorance,  and  that  it  had  refused  to  bring 
the  action  because  the  majority  of  the  bondholders  had  not 
requested  it,  the  action  is  in  effect  for  the  benefit  of  all  the 
bondholders,  and  if  they  all  appeared  at  the  trial  and  sur- 
rendered their  bonds  and  coupons,  and  were  provided  for  in 
the  decree  of  foreclosure,  it  will  be  affirmed  upon  appeal  of 
the  corporation  debtor,  whose  substantial  rights  have  not  been 
injuriously  affected  by  any  rulings  complained  of,  and  all  of 
whose  interests  appear  by  the  record  to  have  passed  to  a  pur- 
chaser at  receiver's  sale,  who  appeared  in  the  action  adversely 
to  the  appellant. 

Id. — Appellant  not  Aggrieved — Transfer  of  Interest. — The  corpo- 
ration debtor  cannot  be  aggrieved  or  injuriously  affected  by 
the  overruling  of  its  demurrers,  where  the  record  shows  that 
all  of  its  interests  have  passed  to  a  purchaser  at  receiver's 
sale,  who  appeared  in  the  action  adversely  to  the  appellant,  and 
is  recognized  in  the  decree  as  its  successor  in  interest. 

APPEAL  from  a  judgment  of  -the  Superior  Court  of  Los 
Angeles  County.     Lucien  Shaw,  Judge. 

The  facts  are  stated  in  the  opinion. 
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W.  B.  Mathews,  and  Charles  IT.  McFarland,  for  Appellants. 
F.  W.  Burnett,  and  Works  &  Lee,  for  Respondent. 

CHIPMAX,  C.— Foreclosure  of  deed  of  trust.  Plaintiff  had 
judgment,  from  which  the  defendant,  the  Los  Angeles  Iron  and 
Steel  Company,  appeals.  The  only  question  presented  relates 
to  the  correctness  of  the  order  overruling  the  demurrer  of  de- 
fendant and  appellant,  the  steel  company. 

On  May  1,  189-1,  the  steel  company  executed  a  trust  deed  to 
the  National  Trust  Company,  as  trustee,  to  secure  the  payment 
of  the  principal  and  interest  of  certain  bonds  amounting  to 
thirty  thousand  dollars,  payable  in  ten  years,  and  interest  cou- 
pons payable  semi-annually.  On  September  25,  1897,  plaintiff 
brought  this  action,  alleging  that  it  was  the  owner  of  five  thou- 
sand dollars  of  these  bonds  and  of  the  attached  coupons  matur- 
ing May  1,  1S95,  and  thereafter;  foreclosure  was  asked  for  the 
unpaid  interest  only,  but  the  complaint  was  framed  so  as  to 
authorize  the  sale  of  the  entire  mortgaged  property  under  sec- 
tion 72S  of  the  Code  of  Civil  Procedure.  It  was  alleged  that 
plaintiff  was  ignorant  of  the  number  of  the  bonds  outstanding 
and  the  owners  thereof;  that  the  trustee  had  been  requested  to 
bring  the  suit,  but  had  refused  to  do  so,  and  that  payment  of 
the  coupons  had  been  demanded  more  than  six  months  prior 
to  the  commencement  of  the  action.  An  accounting  was 
asked  as  to  the  number  and  ownership  of  the  outstanding  bonds 
and  coupons. 

1.  The  only  alleged  ground  of  ambiguity  or  uncertainty  is 
that  the  complaint  fails  to  show  what  proportion  of  the  bonds 
alleged  therein  to  have  been  issued  by  the  steel  company  is 
owned  and  held  by  plaintiff,  or  was  so  held  at  the  time  it  de- 
manded of  the  National  Trust  Company,  trustee  under  the  deed 
of  trust,  to  bring  the  suit  to  foreclose.  This  demand  was 
made  August  15,  1897,  and  the  complaint  was  filed  September 
25,  1897,  and  the  allegation  is  that  plaintiff  "is  the  owner" — 
i.  e.,  was  the  owner — at  the  filing  of  the  complaint. 

"Whether  plaintiff  in  fact  owned  any  bonds  at  the  time  it 
made  the  demand  of  the  trustee  to  bring  the  suit,  and,  if  so, 
how  many,  might  be  important  as  matter  of  defense  should  its 
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ownership  at  that  time  be  denied.  But  we  do  not  think  the 
failure  to  allege  that  plaintiff  made  known  to  the  trustee  the 
number  of  bonds  held  by  plaintiff  when  the  demand  was  made 
would  be  such  uncertainty  as  would  justify  a  reversal  of  the 
judgment.  The  complaint  did  allege  the  fact  of  ownership  of 
certain  described  bonds;  the  trustee  was  made  a  party  defend- 
ant and  answered,  and  in  its  answer  it  stated  that  it  refused  to 
bring  the  suit  for  the  sole  reason  that  a  majority  of  the  bond- 
holders had  not  in  writing  requested  it  to  bring  the  suit.  De- 
fendant and  appellant,  the  steel  company,  answered  the  com- 
plaint denying  plaintiff's  ownership  of  any  bonds,  and  this  is- 
sue was  determined  at  the  trial,  and  the  fact  was  found  to  be 
that  plaintiff  was  the  owner  of  certain  bonds  and  coupons  as 
alleged  in  the  complaint.  A  judgment  on  the  merits  will  not 
be  reversed  on  a  demurrer  for  uncertainty  and  ambiguity  under 
the  circumstances  as  disclosed  here. 

2.  Objection  is  made,  presumably  in  support  of  the  general 
demurrer,  that  there  is  no  allegation  in  the  complaint  that  de- 
mand for  interest  was  made  before  demand  on  the  trustee  to 
bring  the  suit;  no  allegation  that  the  interest  had  been  due  sis 
months  prior  to  demand  upon  the  trustee;  no  allegation  that 
the  trustee  had  been  informed,  when  he  refused  to  bring  the 
suit,  that  interest  had  not  been  paid,  or  that  plaintiff  owned 
the  bonds,  or  that  a  majority  of  the  bondholders  had  requested 
the  trustee  to  bring  the  suit,  or  that  an  indemnity  bond  had 
been  offered  the  trustee.  These  objections  relate  to  provisions 
found  in  the  bond  or  in  the  deed  of  trust.  There  was  no  de- 
murrer for  uncertainty  in  respect  to  these  matters.  The  point 
of  the  general  demurrer  seems  to  be  that  the  showing  is  in- 
sufficient to  justify  the  plaintiff  in  bringing  the  action,  thus 
taking  the  control  of  the  matter  out  of  the  hands  of  the 
trustee.  It  appears,  however,  that  the  trustee  answered  alleg- 
ing that  the  ownership  of  the  bonds  was  unknown  to  it  and 
admitting  that  it  had  been  called  upon  to  bring  the  suit  and 
"that  it  refused,  as  already  stated,  for  the  sole  reason  that  a 
majority  of  the  bondholders  had  not  made  a  written  request  for 
it  to  bring  the  action.  It  appears  from  the  decree  that  all 
outstanding  bonds  and  coupons  were  brought  forward  by  their 
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respective  owners  at  the  trial,  and  all  the  bondholders  concurred 
in  the  action  and  were  provided  for  in  the  decree,  and  none  of 
them  appeals,  nor  does  the  trustee,  and  that  default  in  the  pay- 
ment of  interest  had  continued  for  over  two  years  prior  to  re- 
quest on  the  trustee  to  bring  the  suit.  No  demand  was  made 
by  the  trustee  for  indemnity,  and  an  offer  of  indemnity  to  him 
was,  therefore,  not  necessary.  Plaintiff  could  not  allege  the 
several  ownerships  of  the  bonds,  for,  as  shown  by  the  com- 
plaint, plaintiff  did  not  know  who  were  the  owners,  but  plain- 
tiff in  effect  brought  the  action  for  the  benefit  of  all  bond- 
holders, and,  as  we  have  seen,  they  were  all  ascertained  at  the 
trial  and  they  surrendered  their  bonds  and  coupons.  As  to 
alleging  demand  upon  the  steel  company  for  payment,  demand 
was  alleged  and  that  such  demand  was  made  more  than  six 
months  prior  to  commencing  the  action.  But  no  demand  on  the 
steel  company  was  necessary,  so  far  as  it  was  concerned  (Civ. 
Code,  sec.  3130),  the  suit  being  all  the  demand  required. 
(Cousins  v.  Partridge,  79  Cal.  224;  Jones  v.  Nicholl,  82  Cal.  32.) 
Furthermore,  as  demand  was  in  fact  alleged,  a  failure  to  state 
of  whom  made,  or  that  the  demand  was  made  improperly  or 
of  the  wrong  person,  would  be  matter  of  defense. 

Appellant's  principal  contention  is  that  a  single  bondholder 
cannot  bring  the  suit  without  having  shown  that  the  trustee  has 
arbitrarily  and  unlawfully  refused  to  act.  (Citing  General  Elec. 
Co.  v.  Le  Grande  Edison  Elec.  Co.,  79  Fed.  Eep.  25;  87  Fed. 
Bep.  590,  and  other  cases.) 

It  is  well  settled,  I  think,  that  any  holder  of  unpaid  coupons 
may  sue  upon  refusal  of  the  trustee  to  do  so  after  request  upon 
him.  (Chicago  etc.  By.  Co.  v.  Fosddch,  106  U.  S.  47,  and  cases 
last  above  cited.)  The  cases  cited  by  appellant  do  not  require 
that  the  refusal  of  the  trustee  must  appear  to  have  been  arbi- 
trary or  unlawful.  "Where  the  deed  authorizes  the  trustee  to 
proceed  upon  the  written  request  of  a  majority  of  the  bond- 
holders, it  is  held  in  those  cases  that  he  cannot  act  without  such 
petition.  But  the  bondholder  has  a  right  of  action  upon  show- 
ing that  the  trustee  has  refused  to  bring  the  suit,  even  though 
the  trustee  may  have  been  justified,  under  the  provisions  of  the 
deed,  in  refusing.     If  this  were  not  so,  it  would  result  in  placing 
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right  of  way  for  the  ditch  for  the  conveyance  of  water  for 
irrigation,  is  to  be  construed,  not  as  placing  the  owners  of  the 
rancho  in  the  same  categ:  thers  as  respects  the  right 

of  use  of  the  water  in  the  order  of  application  therefor,  bat 
as  a  promise  in  advance  for  a  valuable  consideration,  confer- 
ring rights  of  which  others  desiring  to  use  the  water  are 
chargeable  with  notice,  and  over  which  they  can  claim  no 
priority. 

Id. — Rights  or  Lessees  or  Raxcho. — Lessees  of   the  rancho  whose 
lands  can  be  irrigated  from  the  ditch,  to  whom  the  owners 
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receive  npon  their  lands  sufficient  water  to  irrigate  them,  upon 
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or  La>t>. —  The  measure  of  damages  to  the  lessees  for  refusal 
of  the  defendant  to  supply  the  water  according  to  his  con- 
tract with  the  owners  of  the  land  is  the  difference  between 
the  rental  value  of  the  land  with  and  without  water  for  irri- 
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(Merria  9.  Soufhside  Irr.  Co..  LtS  CaL  426.)  AH  other  par- 
ties had  notice,  and  were  boxmd  by  the  recorded  grant  and 
contract     iXorihern  Colorado  Irr  7.  chards,  22  Colo.  450; 

Prw»  r.  Btrtrside  Land  etc.  Co.,  56  CaL  431.)     The  contract 
cannot  he  defeated  by  any  action  on  the  part  of  the  defendant. 
9  v.  Crafts,  53  CaL  135;  Smith  9.  Corbit,  116  CaL  587,  59L) 
The  difference  in  the  rental  value  of  the  proper:  md 
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HAYNES,  C. — This  is  an  action  to  recover  damages  alleged 
to  have  been  sustained  by  the  plaintiffs  by  reason  of  the  fail- 
ure of  the  defendant  to  supply  water  to  lands  occupied  by  them 
as  lessees.  The  plaintiffs  recovered  judgment,  and  this  appeal 
is  taken  therefrom  and  from  an  order  denying  a  new  trial. 

The  principal  question  arises  upon  the  construction  of  a  con- 
tract executed  by  and  between  Charles  Prager  and  others,  the 
owners  of  the  Itancho  Paso  de  Bartolo,  and  the  appellant,  Simon 
J.  Murphy,  whereby  the  owners  of  said  rancho  granted  to  Mur- 
phy a  right  of  way  for  a  ditch  or  conduit  over  the  same  for  the 
conveyance  of  water  for  the  purposes  of  irrigation,  the  plain- 
tiffs herein  being  lessees  of  said  rancho,  or  portions  thereof,  and 
contending  that  the  terms  and  conditions  of  said  grant  en- 
titled them,  as  such  lessees  under  the  terms  of  their  lease,  and 
the  circumstances  alleged  in  their  complaint,  to  be  supplied  by 
defendant  with  water  for  the  irrigation  of  said  leased  lands, 
and  that  they  suffered  damage  by  the  failure  and  refusal  of  de- 
fendant to  furnish  the  water  demanded  by  them  in  the  sum  of 
fifteen  hundred  and  fifty-two  dollars. 

Said  contract  for  the  right  of  way  for  said  ditch  is  set  out  in 
full  in  the  complaint.  It  was  made  on  May  30,  1890,  and  was 
duly  recorded.  The  right  of  way  thereby  granted  to  Murphy, 
his  heirs  and  assigns,  was  specifically  defined  as  to  location,  its 
width  fixed  at  one  rod,  and  its  length  at  about  twenty-three 
thousand  one  hundred  and  twenty-three  feet.  The  right 
was  given  the  grantee  to  enter  upon  said  rancho  for  the  pur- 
pose of  constructing  the  ditch,  and  afterward  for  the  pur- 
pose of  repairs  or  doing  any  necessary  work  thereon,  and  speci- 
fied the  consideration  of  one  dollar.  Said  contract  further 
provided  as  follows:  "It  is  further  agreed  and  stipulated  that 
the  party  of  the  second  part,  his  heirs  and  assigns,  hereby  agree 
that  the  granting  of  the  right  of  way  herein  is  a  port  of  the 
consideration  of  this  indenture,  and  the  said  party  of  the  sec- 
ond part,  his  heirs  and  assigns,  in  consideration  of  the  same, 
agree  that  they  will  always  allow  the  use  of  water  for  land  on 
the  Eancho  Paso  de  Bartolo  upon  the  lowest  terms  and  most 
favorable  conditions  that  they  allow  the  use  of  water  to  others." 
A  large  portion  of  the  lands  leased  to  the  plaintiffs  were  be- 
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low  defendant's  ditch,  and  could  be  irrigated  therefrom,  and 
from  no  other  source,  and  their  lease  contained  this  clause: 
"The  lessor  herein  also  leases,  together  with  the  lands  herein- 
before described,  all  such  water  rights  as  may  be  appurtenant 
to  said  lands,  but  the  said  lessor,  or  his  successors,  shall  not  be 
liable  for  any  water  rates  that  might  be  charged  for  the  use  of 
water  from  any  company  or  companies  supplying  water  to  said 
lands,  but  such  charges  are  to  be  met  by  the  said  lessees  here- 
in." 

It  is  not  seriously  questioned  but  that  plaintiffs  had  under 
this  lease  whatever  right  to  demand  from  defendant  water  for 
the  purpose  of  irrigating  the  leased  land  that  the  indenture  for 
the  right  of  way  secured  to  the  owners  of  the  lands  over  which 
it  was  granted. 

Plaintiffs'  lease  was  executed  May  2,  1894,  and  was  for  the 
term  ending  December  31,  1894.  On  May  12th  the  plaintiffs 
demanded  of  the  defendant  the  use  of  water  upon  lands  de- 
scribed in  the  complaint  upon  the  terms  and  conditions  stipu- 
lated in  said  indenture,  and  offered  to  comply  with  all  the 
terms  and  conditions  imposed  thereby  upon  the  owners  of  the 
land.  Defendant  refused  to  comply  with  this  demand,  giving 
as  a  reason  therefor,  in  substance,  that  prior  to  this  demand  he 
had  promised  all  the  water  to  other  parties,  and  for  that  reason, 
and  no  other,  did  not  comply  with  the  demand. 

The  court  found  that  during  the  irrigating  season  of  1894 
there  were  three  hundred  inches  of  water,  measured  under  a 
four-inch  pressure,  flowing  in  said  ditch,  and  being  managed, 
controlled,  and  distributed  by  the  defendant ;  that  of  said  quan- 
tity about  sixty  inches  were  required  to  supply  purchasers  of 
absolute  water  rights,  and  that  the  remainder  was  amply  suffi- 
cient lor  the  irrigation  of  the  lands  leased  by  plaintiffs  and  for 
which  water  was  demanded. 

Some  extracts  from  the  testimony  of  Mr.  Eeed,  defendant's 
agent  Avho  had  been  in  charge  of  the  ditch  and  water  from  the 
time  the  ditch  was  constructed,  will  give  a  clearer  idea  of  the 
situation  and  of  defendant's  contention.  He  testified  that 
up  to  the  year  1894  perhaps  a  thousand  acres,  some  wholly 
and  some  partially,  had  been  supplied  from  the  system;  that 
portions  of  the  lands  leased  by  plaintiffs  had  been  supplied  the 
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previous  year;  that  defendant's  water  supply  had  been  disposed 
of  first  to  actual  purchasers  of  water,  and  the  surplus  to  par- 
ties who  wished  it;  that  they  sold  water  rights  at  so  much  an 
inch  with  their  own  land,  and  to  other  parties  so  many  inches 
or  parts  of  inches,  absolute  sale,  for  specified  land,  and  he 
thought  about  sixty  inches  had  been  disposed  of  in  that  way; 
and  that  the  balance  of  the  water  had  been  supplied  to  the 
lands  of  people  who  applied  for  it  temporarily,  and  generally 
in  the  order  of  their  application.  If  anyone  made  application 
for  a  run  of  water  it  was  given  to  him  if  we  had  it. 

That  the  grantors  of  the  right  of  way  for  defendant's  ditch 
acquired  some  right  to  the  use  of  water  to  be  furnished  by  the 
defendant  from  his  ditch  would  appear  to  be  incontrovertible. 
The  ditch  traversed  their  lands  for  the  distance  of  about  four 
and  two-fifths  miles,  and  occupied  nearly  nine  acres  of  land. 
It  was  agreed  and  stipulated  by  the  party  of  the  second  part, 
the  defendant,  his  heirs  and  assigns,  that  the  granting  of  said 
right  of  way  "is  a  part  of  the  consideration  of  this  indenture, 
and  the  said  party  of  the  second  part,  his  heirs  and  assigns,  in 
consideration  of  the  same,"  agreed  to  confer  some  right,  benefit, 
or  privilege  upon  the  grantors,  and  expressed  the  same  in  the 
following  language:  "That  they  will  always  allow  the  use  of 
water  for  land  on  the  Bancho  Paso  de  Bartolo  upon  the  lowest 
terms  and  most  favorable  conditions  that  they  allow  the  use  of 
water  to  others." 

It  is  argued  by  appellant  that  "the  conditions  upon  which 
water  might  be  demanded  by  the  plaintiff's  lessors  is  that  upon 
which  other  consumers  were  allowed  the  use  of  water." 

But  this  construction  puts  the  grantors  of  the  right  of  way 
in  the  same  category  with  others  who  paid  no  consideration  for 
a  right  to  the  use  of  water,  and  gives  the  grantors  nothing  for 
the  concession  of  a  valuable  and  essential  right  of  way.  That 
the  grantee  would  "always  allow"  the  grantor  and  his  heirs  and 
assigns  "the  use  of  water"  is  as  much  a  part  of  the  covenant  as 
that  which  relates  to  the  compensation,  and  must  be  given  its 
proper  effect.  It  was  a  promise  in  advance  of  the  construction 
of  the  ditch  for  a  valuable  consideration,  made  in  writing  and 
recorded,  and  all  others  desiring  to  use  water  from  that  ditch 
were  charged  with  notice  of  the  plaintiffs'  rights,  and  could  not 
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claim  priority  over  them.  It  is  not  contended  by  respondents 
that  the  absolute  sales  of  water  by  the  defendant  to  the  ex- 
tent of  fifty  or  sixty  inches  was  a  violation  of  his  covenant  with 
the  owners  of  the  ranch.  Plaintiffs  were  interested  only  in  the 
supply  for  their  leased  lands  for  that  year,  and  were  not  au- 
thorized to  litigate  for  their  lessors  questions  in  which  they  had 
no  interest.  There  was  enough  water  flowing  in  the  ditch, 
aside  from  said  fifty  or  sixty  inches  to  have  supplied  the  de- 
mand of  the  plaintiffs,  and  it  is  therefore  not  necessary  to  con- 
sider the  extent  to  which  the  defendant  might  sell  absolute 
water  rights  without  violating  his  covenant,  nor  the  quantity  of 
water  which  the  grantors  of  the  right  of  way,  or  those  claim- 
ing under  them  might  lawfully  demand  under  all  conceivable 
circumstances.  The  case  here  is  much  stronger  than  Merrill  v. 
Southslde  Irr.  Co.,  112  Cal.  426.  There  the  plaintiff  conveyed 
to  the  defendant  a  right  of  way  across  her  land  for  a  water  pipe, 
for  a  nominal  consideration,  "but  the  real  inducement  for  the 
conveyance  was  an  understanding  (not  in  writing)  that  plaintiff 
could  have  water  from  defendant's  pipe  to  irrigate  her  land." 
Defendant  furnished  water  for  a  time  and  then  extended  its 
pipe  and  sold  its  water  to  others,  and  refused  to  furnish  the 
plaintiff  needed  water,  though  requested  so  to  do.  Mandamus 
to  compel  the  defendant  to  furnish  water  was  sustained. 

The  evidence  introduced  by  the  plaintiffs  to  ascertain  the 
amount  of  their  damages  was  based  upon  the  theory  that  the 
true  measure  of  damages  in  such  cases  is  the  difference  between 
the  rental  value  of  the  land  with  and  without  water  for  irriga- 
tion. Appellant  contends  that  such  is  not  the  true  rule,  and 
that  the  evidence  admitted  was  incompetent. 

That  plaintiffs  leased  the  land  with  the  understanding  and 
belief  that  it  would  be  supplied  with  water  is  apparent  from 
the  provisions  of  the  lease  upon  that  subject.  The  refusal  of 
the  defendant  to  furnish  water  to  the  plaintiffs  did  not  abro- 
gate the  lease,  nor  deprive  the  plaintiffs  of  all  use  of  the  land. 
They  remained  in  possession,  and  were  obliged  to  pay  the  stip- 
ulated amount  of  rent,  and  had  all  the  benefit  of  the  leased 
land  that  they  could  have  without  water  for  irrigation.  The 
evidence  objected  to  and  received  by  the  court  was  confined  to 
the  rental  value  of  the  land  with  and  without  water  for  irri<ra- 
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tion.  This  was  the  true  rule.  Evidence  as  to  the  value  of  a 
possible  crop  that  might  be  grown  with  the  use  of  water  would 
be  as  purely  speculative  as  could  well  be  imagined;  while  the 
rental  value  of  land  in  communities  where  for  many  years 
portions  of  the  land  are  leased  or  occupied  without  the  possibil- 
ity of  irrigation,  and  other  portions  are  leased  or  occupied  with 
water  for  irrigation,  fixes  a  standard  for  the  estimation  of 
damages  in  cases  such  as  this  as  nearly  accurate  as  it  is  possible 
to  devise.  Appellant  has  not  cited  any  authorities  upon  this 
question,  nor  made  any  reply  to  the  argument  of  respondents. 
In  American  and  English  Encyclopedia  of  Law,  volume  8,  page 
Gil,  it  is  stated  in  the  text  that  "where  the  damages  may  be 
estimated  in  more  than  one  way,  that  mode  should  be  adopted 
which  is  most  definite  and  certain*'  (citing  many  cases).  In 
Gilbert  v.  Kennedy,  22  Mich.  117,  Christiancy,  J.,  speaking  for 
the  court,  said:  "Where  elements  of  certainty  are  lacking  by 
which  damages  can  be  accurately  measured,  resort  must  be  had 
•to  such  principle  or  basis  of  calculation  applicable  to  the  cir- 
cumstances of  the  case  as  will  be  most  likely  to  approximate 
certainty,  and  which  may  serve  as  a  guide  in  making  the  most 
probable  estimate  of  which  the  nature  of  the  case  will  adroit." 
The  court  did  not  err  in  receiving  the  evidence,  and  the  find- 
ing as  to  the  amount  of  the  damages  is  justified  by  the  evidence. 

It  is  further  contended  by  appellant  that  the  findings  are  not 
justified  by  the  evidence.  But  counsel  say  that  "there  is  no 
conflict  whatever  as  to  the  manner  of  furnishing  the  water,  or 
of  the  reason  for  not  supplying  the  water  to  the  plaintiffs";  so 
it  is  apparent  that  the  supposed  insufficiency  of  the  evidence  to 
justify  the  findings  is  but  an  attack  upon  the  legal  construction 
placed  by  the  court  below  upon  the  covenant  contained  in  the 
indenture. 

I  think  the  findings  amply  sustained  by  the  evidence,  and 
that  the  judgment  and  order  appealed  from  should  be  affirmed. 

Chipman,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  appealed  from  are  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 
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[L.  A.   No.  979.    Department  Two.— December  29,  1900.] 

COUNTY  OF  SAN  DIEGO,  Appellant,  v.  C.  E.  DAUER  et  al., 

Eespondents. 

Action  by  County  Upon  Treasurer's  Bond — Loss  op  Money  Depos- 
ited in  Bank — Statute  op  LiMtTATioNS. —  the  statute  of  limitations 
began  to  run  against  a  cause  of  action  in  favor  of  a  county 
upon  the  bond  of  its  treasurer,  for  the  loss  of  moneys  de- 
posited by  him  in  a  bank  which  suspended,  at  least  as  early 
as  his  loss  of  the  control  of  the  funds  was  known  to  the  county, 
and  an  action  thereupon  was  barred  at  the  expiration  of  four 
years  from  that  time. 

Id. — Dismissal  op  Former  Action — Knowledge  op  County — Bar  op 
Second  Action. — Where  an  action  previously  commenced  by  the 
county  upon  the  official  bond  of  its  treasurer  to  recover  the 
moneys  so  lost  was  dismissed,  the  commencement  of  such  ac- 
tion shows  knowledge  by  the  county  of  the  existence  of  the 
cause  of  action,  and  a  second  action  commenced  to  recover 
such  moneys  more  than  four  years  thereafter  is  barred  by  the 
statute  of  limitations. 

Id. — Failure  of  Treasurer  to  Pay  Moneys  to  Successor. — The  fail- 
ure of  the  treasurer,  at  the  conclusion  of  his  official  term,  to 
pay  to  his  successor  the  funds  lost  by  reason  of  such  bank 
deposit  did  not  constitute  a  new  or  different  cause  of  action, 
nor  extend  the  period  of  limitation  of  an  action  upon  his  of- 
ficial bond  to  recover  the  moneys  so  lost. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County  and  from  an  order  denying  a  new  trial.  E.  S. 
Torrance,  Judge. 

The  facts  are  stated  in  the  opinion. 

Tirey  L.  Ford,  Attorney  General,  George  A.  Sturtevant, 
Deputy  Attorney  General,  and  T.  L.  Lewis,  District  Attorney, 
for  Appellant. 

Sam  Ferry  Smith,  for  C.  R.  Dauer  and  Others,  Respondents. 

Oscar  A.  Trippet,  for  J.  Gruendike,  George  Hannlis,  and 
Jerry  Toles,  Respondents. 


Haines  &  Ward,  for  John  Long,  Respondent. 
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H.  E.  Doolittle,  for  William  Collier,  Respondent. 
McDonald  &  McDonald,  for  M.  German,  Respondent. 

GRAY,  C. — Plaintiff  appeals  from  a  judgment  and  from  an 
order  denying  its  motion  for  a  new  trial. 

The  defendant  Dauer  was  the  treasurer  of  San  Diego  county 
from  the  first  Monday  in  January,  1891,  to  the  second  day  of 
January,  1893.  This  action  is  on  his  official  bond  and  was 
commenced  against  him  and  the  sureties  on  said  bond  on  the 
thirty-first  day  of  December,  1896,  to  recover  the  sum  of 
$24,108.87,  which  it  is  alleged  in  the  complaint  he  received  dur- 
ing his  term  of  office  and  did  not  deliver  to  his  successor  or 
leave  in  the  treasury,  but  converted  the  same  to  his  own  use. 
Among  many  other  defenses  the  defendant  pleaded  the  statute 
of  limitations,  section  337  of  the  Code  of  Civil  Procedure,  lim- 
iting the  right  of  action  upon  any  contract  obligation  or  lia- 
bility founded  upon  an  instrument  in  writing  executed  in  this 
state  to  four  years,  and  also  subdivision  1  of  section  338  of 
the  Code  of  Civil  Procedure  limiting  an  action  upon  a  liability 
created  by  statute  to  three  years. 

The  case  was  tried  on  an  agreed  statement  of  facts,  from 
which  we  gather  the  following:  On  account  of  state  school 
money  due  the  said  county  the  defendant  Dauer,  on  the  thir- 
teenth day  of  August,  1891,  received  from  the  state  three  war- 
rants aggregating  $15,987.70,  drawn  by  the  state  controller  up- 
on the  state  treasurer  and  payable  to  Dauer's  order  as  county 
treasurer.  On  the  same  day  Dauer  indorsed  and  delivered 
these  warrants  to  the  California  National  Bank,  and  received 
certificates  of  deposit  therefor  from  said  bank  to  the  extent  of 
$10,975.70,  and  the  balance,  $5,012.00,  in  cash.  Dauer  entered 
in  his  books  the  whole  amount  of  said  $15,987.70  as  received 
in  cash.  Again,  on  the  second  day  of  November,  1891,  said 
Dauer  as  county  treasurer  received  from  H.  "W.  Weineke,  the 
county  tax  collector,  in  making  his  monthly  settlement,  certif- 
icates of  deposit  for  $26,114.85  issued  by  the  said  California 
National  Bank  to  said  "Weineke  for  county  tax  collections  de- 
posited by  him  in  said  bank.  At  the  same  time,  and  on  the 
same  monthly  settlement,  the  said  treasurer  received  from  said 
tax  collector  over  $10,000  in  coin  and  receipted  for  the  whole 
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amount,  including  the  certificates  of  deposit,  as  cash,  and  so 
entered  it  in  his  books.  On  the  close  of  business  on  the 
eleventh  day  of  November,  1891,  and  while  said  sums  aggregat- 
ing $37,090.55  were  yet  on  deposit  therein,  no  demand  for  the 
same  having  been  made  by  Dauer,  said  bank  closed  its  doors 
and  ceased  to  do  business  and  has  not  since  resumed  business. 

Thereafter  a  receiver  of  said  bank  was  duly  appointed  under 
the  provisions  of  the  national  banking  laws,  and  a  suit  was 
commenced  on  March  4,  1892,  by  the  said  plaintiff  herein, 
against  said  bank  and  its  officers,  and  such  proceedings  were 
therein  had  that  the  claim  of  the  said  county,  plaintiff,  was 
allowed  against  said  bank,  and  dividends  amounting  to  the  sum 
of  $12,981. GS  have  been  paid  thereon  to  said  county,  which 
amount  being  credited  on  the  aggregate  amount  of  $37,090.55 
on  deposit  when  the  bank  closed,  leaves  $24,108.87  unpaid, 
which  is  the  amount  sought  to  be  recovered  herein. 

On  January  30,  1892,  the  chairman  of  the  board  of  supervis- 
ors, together  with  the  county  auditor  and  district  attorney  of 
said  county,  made  an  actual  count  of  the  funds  of  the  county 
treasury  in  the  hands  of  said  treasurer  and  found  that  he  had 
on  hand  in  coin  $139,882.17,  and  the  aforesaid  certificates  of 
deposit  representing  $37,090.55,  and  that  he  should  have  had 
on  hand  $176,972.70.  Each  month  thereafter  during  said 
treasurer's  term  of  office  the  said  chairman,  <  ict  attorney 
and  auditor  made  a  similar  count  of  said  funds,  and  found  and 
certified  to  the  fact  of  the  treasurer  having  said  certificates  of 
deposit  on  hand  and  having  an  amount  in  coin  less  than  he 
should  have  in  the  amount  represented  by  said  certificates  of 
deposit.  The  board  of  supervisors  of  plaintiff,  on  December 
19,  1892,  passed  a  resolution  reciting,  in  substance,  that  where- 
as by  an  official  count  of  the  money  on  hand  it  appears  that 
Charles  E.  Dauer,  county  treasurer,  has  certificates  of  deposit 
in  his  possession  issued  by  the  California  National  Bank  (which 
bank  has  suspended  payment)  aggregating  $37,090.55,  that  all 
of  said  money  is  county  money  that  should  be  in  possession  of 
said  official;  therefore  be  it  resolved,  that  the  district  attorney 
be  and  he  is  hereby  instructed  and  directed  to  forthwith  bring 
an  appropriate  action  against  Treasurer  Dauer  and  the  sureties 
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on  his  official  bond  to  recover  the  money  deposited  by  him  in 
the  California  National  Bank  at  the  time  of  its  suspension.  In 
pursuance  of  the  foregoing  directions  and  on  the  twentieth  day 
of  December,  189.?,  the  said  district  attorney  filed  a  complaint 
and  commenced  an  action  in  which  the  same  parties  were  plain- 
tiff and  defendants  respectively  as  in  the  present  action.  This 
complaint  was  on  the  said  official  bond  of  said  treasurer  and 
sought  to  recover  the  said  $37,090.55  from  said  treasurer  and 
his  sureties.  On  the  thirty-first  day  of  December,  1892,  the 
board  of  supervisors,  by  a  vote  of  three  to  two,  directed  the 
district  attorney  to  dismiss  the  said  action  they  had  so  recently 
ordered  him  to  begin,  and  the  said  action  was  accordingly  dis- 
missed on  said  last-mentioned  date.  It  will  be  seen  that  the 
recovery  sought  in  the  present  action  is  on  account  of  the  fail- 
ure of  said  treasurer  to  turn  over  to  his  successor  in  office  at 
the  conclusion  of  his  term  that  portion  of  the  said  $37,090.55 
sought  to  be  recovered  in  the  action  of  December  20,  1892, 
which  had  not  been  collected  from  the  said  bank. 

The  court  found  in  favor  of  defendants  on  their  defenses  of 
the  statute  of  limitations  mentioned  above. 

It  is  contended  by  appellant  that  the  statute  of  limitations 
did  not  commence  to  run  until  the  expiration  of  Dauer s  term 
of  office,  and  that  the  action  would  not  be  barred  until  the 
expiration  of  four  years  from  that  time,  but  we  think  this  con- 
tention cannot  be  upheld.  Section  87  of  the  County  Govern- 
ment Act  (Stats.  1891,  p.  318)  provides:  "The  county  treas- 
urer must  keep  all  moneys  belonging  to  this  state,  or  to  any 
county  of  this  state,  in  his  own  possession,  until  disbursed  ac- 
cording to  law.  He  must  not  place  the  same  in  the  possession 
of  any  person,  to  be  used  for  any  purpose;  nor  must  he  loan, 
or  in  any  manner  use,  or  permit  any  person  to  use,  the  same, 
except  as  provided  by  law;  but  nothing  in  this  section  pro- 
hibits him  from  making  special  deposits  for  the  safekeeping  of 
the  public  moneys,  but  he  shall  be  liable  therefor  on  his  official 
bond."  That  was  the  law  in  force  at  the  time  of  the  acts  com- 
plained of,  and  thereunder  it  was  the  duty  of  the  treasurer  to 
keep  the  funds  of  the  county  under  his  own  personal  control, 
and  when  he  lost  that  control  by  his  own  neglect  of  official  duty 
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a  cause  of  action  arose  on  his  official  bond  at  once,  and  the 
statute  of  limitations  began  to  run  against  such  cause  of  action 
certainly  as  early  as  that  condition  of  affairs  was  brought  to 
the  knowledge  of  plaintiff.  Certainly,  the  statute  began  to  run 
as  early  as  the  date  of  the  commencement  of  the  first  action  on 
the  treasurer's  bond,  December  20,  1892,  and  more  than  four 
years  having  elapsed  thereafter  before  the  commencement  of 
ihe  present  action,  the  court  below  was  correct  in  the  con- 
clusion that  the  cause  of  action  was  barred. 

The  failure  of  Dauer  to  turn  over  to  his  successor  at  the 
conclusion  of  his  term  of  office  the  funds  which  he  had  lost 
some  months  prior  to  that  time  did  not  constitute  a  new  or 
different  cause  of  action  on  behalf  of  the  county  so  as  to  affect 
the  running  of  the  statute  of  limitations.  Whether  the  suit 
was  begun  before  or  after  the  expiration  of  said  term,  the 
judgment  must  be  the  same,  and  the  damages  in  either  case 
would  be  measured  by  the  amount  of  money  which  had  been 
lost  by  the  treasurer  and  not  previously  recovered  from  the 
bank;  and  if  full  recovery  was  had,  in  a  suit  brought  before 
the  expiration  of  Dauer's  term,  it  would  preclude  any  recovery 
thereafter,  as  the  amount  in  which  the  treasurer  was  in  default 
could  be  recovered  but  once.  Under  our  statutes,  the  treasurer 
is  the  mere  custodian  or  bailee  of  the  funds  of  the  county,  and 
his  failure  to  have  certain  funds  in  the  treasury  at  the  conclu- 
sion of  his  term  of  office  adds  nothing  to  his  previous  trans- 
gression of  having  allowed  the  same  funds  to  remain  out  of  the 
treasury  and  become  lost  to  the  county.  It  is  only  because  of 
the  original  conversion  or  loss  of  the  funds  that  suit  can  be 
maintained  at  any  date;  the  continuance  of  the  loss,  conver- 
sion, or  absence  of  the  funds  from  the  treasury  can  no  more  be 
treated  as  a  new  cause  of  action  than  can  the  failure  to  pay 
a  debt  on  June  1,  1900,  that  was  due  a  year  before,  be  treated 
as  a  new  debt  for  the  purpose  of  fixing  the  period  of  limita- 
tions. 

Appellant  cites  People  v.  Van  Ness,  79  Cal.  84,1  to  show  that 
the  statute  of  limitations  for  the  breach  of  an  official  bond  does 
not  commence  running  until  the  expiration  of  the  official  term, 


1  12  Am.  St.  Rep.  134. 
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but  an  examination  of  that  case  will  show  that  no  breach  of 
official  duty  occurred  therein  until  the  expiration  of  the  official 
term.  This  is  clearly  pointed  out  in  People  v.  Weineke,  122 
Cal.  535,  wherein  it  is  said  of  the  former  case:  "Van  Ness  was 
a  commissioner  of  immigration.  The  question  as  to  whether 
the  statute  commenced  to  run  when  he  converted  the  funds 
was  not  considered,  but  it  was  assumed  as  the  most  favorable 
to  defendants  that  it  did  not  commence  to  run  until  the  close 
of  the  term  of  office.  When  this  default  arose  there  was  no 
law  requiring  the  commissioner  to  pay  over  to  the  state  treas- 
urer monthly  the  moneys  received  by  him.  Section  2969  of 
the  Political  Code  requiring  him  to  do  so  was  passed  March  15, 
1883."  It  is  clear  that  the  case  cited  furnishes  us  no  guide 
herein. 

Appellant  also  cites  Mason  v.  Luce,  116  Cal.  232,  and  other 
cases  of  the  same  character  holding  that  where  there  is  a  pro- 
vision in  a  note  that  the  same  shall  become  immediately  due 
and  payable  on  default  in  the  payment  of  any  installment  of 
interest  the  statute  of  limitations  begins  to  run  from  the  date 
of  the  expiration  of  the  term  of  credit  and  not  from  the  de- 
fault in  the  payment  of  interest.  An  examination  of  those 
cases  discloses  that  they  are  based  on  the  theory  that  the  stipu- 
lation as  to  default  in  the  payment  of  interest  "is  evidently  in 
the  nature  of  a  penalty  inserted  for  the  benefit  of  the  creditor, 
and  when  he  does  not  promptly  claim  the  benefit  of  such  pen- 
alty he  waives  it,"  and  thereafter  the  rights  and  obligations 
continue  without  regard  to  the  forfeiture.  Of  course,  no  such 
principle  can  apply  to  this  case. 

There  was  no  prejudicial  error  in  the  trial  court  refusing  to 
exclude  portions  of  the  agreed  statement  as  requested  by  ap- 
pellants. 

It  becomes  unnecessary  to  determine  any  of  the  other  inter- 
esting questions  discussed  in  the  briefs,  because  the  cause  of 
action  as  it  appears  from  the  agreed  statement  is  barred  by 
limitations  whichever  statute  may  be  held  applicable,  and  this 
defeats  appellant's  right  to  recover,  however  correct  it  may  be 
as  to  other  contentions  in  the  case. 

The  judgment  and  order  appealed  from  should  be  affirmed. 
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Haynes,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


[S.  F.  No.  1672.    Department  Two.— December  29,  1900.] 

SEBASTIAN    FEANZ,    Respondent,    v.    FRANCISCO    A. 
MENDONCA,  Appellant. 

Pbivate  Way  Over  Patented  Land — Prescriptive  Right  op  Pre- 
emptor. — A  prescriptive.right  to  a  private  way  over  land  held  under 
a  Mexican  grant,  which  has  been  confirmed  and  patented,  may 
be  acquired  by  the  adverse  user  of  the  way  for  any  continu- 
ous period  of  five  years  by  a  pre-emptor  who  has  the  right  of 
possession,  cultivation,  and  use  of  the  pre-empted  land,  which 
is  good  as  against  all,  regardless  of  the  time  of  issuance  of 
his  patent. 

Id. — Permissive  Use. — A  prescriptive  right  to  a  private  way  cannot 
be  acquired  if  the  user  is  not  adverse,  but  with  the  permission 
of  the  owners  of  the  land  over  which  it  is  claimed. 

Id. — Presumption  of  Adverse  User. — Where  the  user  of  the  way  is 
shown  to  have  been  continuous  for  the  full  period  of  limitation, 
unexplained,  without  anything  in  the  evidence  or  in  the  circum- 
stances of  the  case  to  indicate  the  contrary,  it  may  be  presumed 
that  it  was  under  claim  of  right  and  adverse  to  the  owners  of 
the  land. 

Id. — Question  op  Fact — Province  of  Trial  Court. — The  question 
whether  the  user  of  a  private  way  was  permissive  or  adverse 
is  one  of  fact,  which  it  is  the  province  of  the  trial  court  to 
determine. 

Id. — Finding  op  Permissive  Use — Insufficiency  op  Evidence — Con- 
flict— New  Trial — Duty  op  Judge. — Where  the  trial  judge  is  sat- 
isfied that  a  finding  of  permissive  use  is  contrary  to  the  weight 
of  the  evidence,  it  is  his  duty  to  grant  a  new  trial,  although 
the  evidence  may  be  conflicting.  The  rule  as  to  conflict  of 
evidence  does  not  apply  to  the  trial  court. 

APPEAL  from  an  order  of  the  Superior  Court  of  Alameda 
County  granting  a  new  trial.     W.  E.  Greene,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
John  D.  Whaley,  for  Appellant. 
Peed  &  Nusbaumer,  for  Eespondent. 

HAYNES,  C. — Plaintiff  brought  this  action  to  enjoin  the 
defendant  from  obstructing  his  private  way  across  the  defend- 
ant's land  and  for  damages. 

Upon  the  trial  defendant  had  findings  and  judgment.  Plain- 
tiff moved  for  a  new  trial,  his  motion  was  granted,  and  the 
defendant  appeals  from  the  order  granting  said  motion. 

Plaintiff,  in  1858,  settled  upon  and  entered  a  certain  quarter 
section  of  government  land  situate  in  Washington  township, 
county  of  Alameda,  and  in  August,  1870,  obtained  a  patent 
therefor.  Subsequently,  he  acquired  several  other  contiguous 
parcels,  and  plaintiff's  said  lands  in  part  adjoin  the  land  of  de- 
fendant over  which  said  private  way  is  claimed  to  exist. 

Defendant's  land  is  part  of  a  Mexican  grant  known  as  the 
Vallejo  grant,  for  which  a  patent  was  issued  by  the  United 
States  to  Vallejo  in  1862,  and  in  February,  1863,  Vallejo  con- 
veyed the  same  to  Jonas  G-.  Clark.  On  December  18,  1881, 
Clark  conveyed  to  Jorgenson,  who  reconveyed  to  Clark  Novem- 
ber 28,  1890,  and  Clark  conveyed  to  defendant  March  22,  1893. 

Plaintiff's  lands  lie  about  a  mile  and  a  half  northerly  from 
the  county  road  leading  from  Haywards  to  Mies,  and  defend- 
ant's land,  consisting  of  a  tract  of  about  three  hundred  acres, 
part  of  said  Mexican  grant,  lies  between  plaintiff's  land  and 
said  highway. 

The  court  found  that  "at  various  times  during  the  period  of 
thirty-seven  years  next  preceding  the  commencement  of  this  ac- 
tion plaintiff  has  used  and  traveled  over  said  private  road  in 
order  to  reach  his  lands  from  said  highway  and  return  there- 
from, for  agricultural  and  pasturage  purposes;  but  said  use  and 
travel  over  said  private  road  by  plaintiff  was  not  continuous 
or  with  claim  of  right  during  said  period  of  thirty-seven  years, 
or  during  any  period  of  five  successive  years  thereof,  but  was 
with  the  permission  of  defendant's  grantors." 

The  foregoing  finding  is  the  only  one  that  need  be  quoted  or 
specially  noticed.     Plaintiff's  motion  for  a  new  trial  specified 
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said  finding,  among  others,  as  not  supported  by  the  evidence, 
and  also  specified  that  the  decision  was  against  law. 

The  plaintiff  testified,  in  substance,  that  he  lived  on  the  land 
he  entered  from  1858  to  1872;  that  he  did  some  work  on  the 
road  in  1858,  and  on  the  "Mendonca  land"  in  18G2  and  1863; 
that  from  1S62  until  he  left  in  1872  he  had  to  fix  the  road 
every  spring;  that  during  those  years  he  traveled  over  it  with  a 
team,  two  horses  and  a  wagon;  that  he  hauled  his  grain  to 
Alvarado  over  this  road;  that  after  Decoto  station  was  estab- 
lished he  hauled  his  grain  there  and  made  two  trips  a  day,  and 
could  make  three:  that  during  all  these  years  he  used  this  road 
to  take  his  produce  out;  that  the  division  fence  was  built  be- 
tween himself  and  the  Mendonca  lands  a  year  or  two  before 
he  left;  that  "when  they  built  the  fence  they  came  up  to  my 
house  and  asked  me  where  I  wanted  the  gate,  and  I  went  with 
them  down  and  they  showed  me  the  gate,  and  they  leave  the 
board  on  the  side,  and  1  fix  the  gate."  He  further  testified 
that  since  1872  he  leased  the  land  every  year,  and  went  up 
there  every  year  four  or  five  times  and  followed  that  road,  and 
that  he  was  first  prevented  from  going  over  the  land  in  April, 
1895. 

1.  Appellant  contends  that  an  adverse  use  of  the  way  over 
the  Mexican  grant  would  not  set  the  statute  in  motion  until 
the  grant  was  confirmed  and  the  patent  issued;  but,  as  the 
patent  issued  the  same  year  the  road  was  made,  it  may  be  con- 
ceded that  the  statute  did  not  begin  to  run  in  plaintiff's  favor 
prior  to  1862. 

2.  But  it  is  also  contended  that  a  way  appurtenant  to  plain- 
tiff's land  could  not  be  initiated  by  adverse  use  until  plaintiff's 
patent  for  the  dominant  estate  was  issued,  which  was  not  until 
1870.  It  is  conceded  that  plaintiff  pre-empted  his  first  tract 
in  1858;  that  is,  his  title  under  the  government  was  initiated 
that  year,  and  he  then  had  a  right  of  possession,  cultivation 
and  use,  good  against  all,  and  that  was  sufficient. 

3.  It  is  also  contended  that  in  1866  the  plaintiff  leased  de- 
fendant's land  and  cultivated  it  for  two  years,  ending  in  1868, 
and  that  such  leasing,  possession,  and  control  stopped  the  run- 
ning of  the  statute,  and  that  if  plaintiff  now  has  a  prescriptive 
right  it  must  have  been  reinitiated  after  his  tenancy  termi- 
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nated,  and  continued  thereafter  for  the  full  term  of  five  years. 
This  may  be  conceded;  but  said  tenancy  ceased  in  1868,  while 
the  use  of  the  way  continued  down  to  the  date  of  the  interrup- 
tion in  1895,  so  that  a  new  period  commenced  in  1868,  and  we 
do  not  see  that  any  interruption  to  the  running  of  the  statute 
occurred  afterward.  Certainly,  the  fact  that  Turkelson,  who 
was  plaintiff's  tenant  in  1877  to  1879,  was  also  the  lessee  of  the 
servient  estate  at  the  same  time,  could  not  affect  the  plaintiff's 
right.  Besides,  the  period  from  1868  to  1877  was  more  than 
eufficient  for  the  running  of  the  statute,  and  to  give  a  pre- 
scriptive title,  if  the  other  requisite  conditions  existed. 

4.  The  principal  question,  however,  is  suggested  by  the  find- 
ing that  plaintiff's  use  of  the  road  "was  not  with  claim  of  right, 
....  but  was  with  the  permission  of  defendant's  grantors." 

In  American  Co.  v.  Bradford,  27  Cal.  360,  367,  Mr.  Justice 
Curry,  speaking  for  the  court,  said:  "In  order  that  the  en- 
joyment of  an  easement  in  another's  land  may  be  conclusive 
of  the  right  claimed,  it  must  have  been  adverse  in  the  legal 
sense  of  the  term;  that  is,  the  right  must  have  been  asserted 
under  a  claim  of  title,  with  the  knowledge  and  acquiescence 
of  the  owner  of  the  land,  and  uninterrupted.  The  burden  of 
proving  this  is  on  the  party  claiming  the  easement.  If  he 
leaves  it  doubtful  whether  the  enjoyment  was  adverse,  known 
to  the  owner  and  uninterrupted,  it  is  not  conclusive  in  his 
favor." 

This  case  was  cited  and  followed  in  Alta  Land  etc.  Co.  v.  Han- 
cock, 85  Cal.  219,  226.1  In  Thomas  v.  England,  71  Cal.  460,  it 
was  said:  "To  perfect  an  easement  by  occupancy  for  five  years, 
the  enjoyment  must  be  adverse,  continuous,  open,  peaceable. 
It  must  be  adverse,  and  under  claim  of  legal  right  so  to  do,  and 
not  by  the  consent,  permission,  or  indulgence  merely  of  the 
owner  of  the  alleged  servient  estate.  This  is  quite  obvious  in 
cases  where  the  consent,  permission,  or  license  is  expressly 
given.  But  it  is  no  less  true  where  the  permission  or  license 
is  implied,  as  it  may  well  be  from  facts  and  circumstances  under 
which  the  use  was  enjoyed.  The  question  is  one  for  the  jury, 
or  for  the  court  sitting  as  such,  to  determine  as  a  fact  in  the 


1  20  Am.  St.  Rep.  217. 


Dec.  1900.]  Franz  v.  Mendonca.  209 

light  of  the  relations  between  the  parties  and  all  the  surround- 
ing circumstances." 

As  to  the  facts  which  are  essential  to  the  creation  of  an 
easement  by  prescription  there  is  no  controversy.  It  is  upon 
the  facts  to  be  inferred  from  the  use  under  the  circumstances 
detailed  by  the  witnesses  that  the  battle  is  waged. 

In  Washburn  on  Easements  and  Servitudes,  fourth  edition, 
page  156,  it  is  said:  "And  if  there  has  been  the  use  of  an  ease- 
ment for  twenty  years  unexplained,  it  will  be  presumed  to  be 
under  a  claim  of  right,  and  adverse,  and  be  sufficient  to  estab- 
lish a  title  by  prescription,  and  to  authorize  the  presumption  of 
a  grant  unless  contradicted  or  explained." 

To  this  statement  the  author  cites  a  large  number  of  cases 
from  different  states. 

In  Cox  v.  Forrest,  60  Md.  74,  79,  the  court,  in  an  action  to  re- 
cover damages  for  obstructing  a  private  right  of  way,  said:  "By 
'adverse'  is  meant  a  user  without  license  or  permission,  for  an 
adverse  right  of  an  easement  cannot  grow  out  of  a  mere  per- 
missive enjoyment;  the  real  point  of  distinction  being  between 
a  permissive  or  tolerated  user,  and  one  which  is  claimed  as  a 
matter  of  right.  Where  one,  however,  has  used  a  right  of  way 
for  twenty  years  unexplained,  it  is  but  fair  to  presume  the  user 
is  under  a  claim  of  right,  unless  it  appears  to  have  been  by 
permission." 

Mr.  Justice  Story,  in  Eicard  v.  Williams,  7  Wheat.  59,  105,  in 
speaking  of  the  inference  to  be  drawn  from  possession,  said: 
"Possession,  per  se,  evidences  no  more  than  the  mere  fact  of 
present  occupation,  by  right;  for  the  law  will  not  presume  a 
wrong.  From  the  very  nature  of  the  case,  therefore,  it  must 
depend  upon  the  collateral  circumstances  what  is  the  quality 
and  extent  of  the  interest  claimed  by  the  party,  and  to  that 
extent  only  will  the  presumption  of  law  go  in  his  favor." 

These  cases  lay  down  the  general  principles  by  which  the 
question  whether  the  use  was  adverse  should  be  determined. 
The  question  is  one  of  fact  for  the  trial  court,  and  it  is  the  duty 
of  the  judge  of  the  trial  court  to  grant  a  new  trial  whenever 
he  is  satisfied  that  the  verdict  or  finding  is  contrary  to  the 
weight  of  the  evidence.     The  rule  as  to  the  conflict  of  evidence 
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does  not  apply  to  the  trial  court.     (Curtiss  v.  Starr,  85  Cal. 
376;  Bjorman  v.  Fort  Bragg  Redwood  Co.,  92  Cal.  500.) 
The  order  appealed  from  should  be  affirmed. 

Gray,  C,  and  Chipman,  C,  concurrec-. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  ap- 
pealed from  is  affirmed. 

Henshaw,  J.,  McFarland,  J.,  Temple,  J. 


[S.  F.  No.  1564.    Department  Two— December  29,  1900.] 

ALEXANDER    HERMAN",  Appellant,  v.    PACIFIC    JUTE 
MANUFACTURING  COMPANY,  Respondent. 

Dismissal — Want  of  Prosecution — Sham  Answer — Abuse  of  Discre- 
tion.— It  is  an  abuse  of  discretion  to  dismiss  a  case  for  want  of 
prosecution  on  motion  of  a  defendant,  who  appears  without 
conflict  to  have  filed  a  sham  answer  for  the  purpose  of  delar. 
and  who  admittedly  has  no  defense  to  the  action. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco.     J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

"William  B.  Sharp,  for  Appellant. 

"Wilson  &  "Wilson,  and  Lloyd  &  "Wood,  for  Respondent. 

THE  COURT. — Appeal  from  a  judgment  dismissing  the  case 
for  failure  of  prosecution. 

The  suit  was  brought  by  the  plaintiff  as  assignee  to  recover 
the  amount  due  on  a  note  made  to  plaintiff's  assignor  by  the 
defendant  April  20,  1881.  The  sole  issue  raised  by  the  answer 
was  as  to  the  plaintiff's  ownership  of  the  note.  The  motion 
was  made  October,  1897,  on  the  "records,  files,  and  entries"  in 
The  case;  from  which  it  appears  that  the  complaint  was  filed 
June  6th,  and  the  answer  October  31,  1883.  From  the  affi- 
davit of  the  plaintiff — besides  matter  in  excuse  of  delay,  which 
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need  not  be  passed  on — it  appears  in  effect  that  the  defendant 
had  no  defense  to  the  action,  and  that  the  answer  was  a  sham 
or  false  answer,  known  to  be  such  to  the  defendant  and  its  at- 
torneys; and  that  it  was  in  fact  filed  under  a  resolution  of  the 
board  of  directors  (which  is  set  out  in  the  affidavit),  referring 
to  a  letter  of  its  attorneys  advising  that  the  case  be  allowed  to 
go  by  default,  but  instructing  him  to  file  the  answer.  The  at- 
torneys referred  to  are  the  same  that  now  represent  the  de- 
fendant.    There  was  no  affidavit  in  rebuttal. 

Without  discussing  other  questions  raised  by  appellant,  it  is  A 
sufficient  to  say  that,  conceding  the  power  of  a  court  to  dis- 
miss a  case  for  laches,  there  was  an  abuse  of  discretion  in  the 
case  at  bar  in  exercising  that  power  in  favor  of  a  defendant 
who  admittedly  has  no  defense  and  has  filed  a  sham  answer  for 
purposes  of  delay. 

The  judgment  appealed  from  is  reversed. 


[S.  F.  No.  1G00.    Department  Two.— December  29,  1900.] 

T.  G.  COXTREEAS,  Eespondent,  v.  EMELIE  D.  MERCK  et 
al.,  Appellants. 

Ejectment — Damages — Injunction — Pleading — Demurrer  for  Uncer- 
tainty— Appeal — Ruling  not  Prejudicial. — In  an  action  to  re- 
cover the  possession  of  a  mining  claim,  for  damages,  and  for 
an  injunction,  where  the  answer  put  in  issue  the  possession 
and  right  of  possession  of  the  entire  premises,  and  the  cause 
was  tried  upon  the  merits,  and  a  judgment  was  rendered  for 
the  plaintiff,  fixing  the  damages  at  one  dollar,  the  overruling 
of  a  demurrer  to  the  complaint  for  uncertainty  in  alleging  un- 
lawful possession  by  defendant  of  part  of  the  mine  not  de- 
scribed, in  alleging  one  thousand  dollars  damages  upon  infor- 
mation and  belief,  and  in  not  directly  alleging  that  defendant 
had  made  holes  and  cuts  in  the  mine,  is  not  prejudicial  error 
which  can  entitle  the  defendants  to  a  reversal  of  the  judgment 
upon  appeal. 

Id. — Pleading  in  Action  for  Mining  Claim — Forfeiti-re — Abandon- 
ment— Findings. — In  an  action  of  ejectment  to  recover  the  posses- 
sion of  a  mining  claim,  the  rules  of  pleading  relative  to  real 
estate  are  applicable;  and  where  the  complaint  alleges  owner- 
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ship,  and  the  answer  takes  issue  thereon,  and  alleges  owner- 
ship in  the  defendant,  it  is  not  necessary  for  the  plaintiff  to 
plead  a  forfeiture  or  abandonment  of  a  prior  location  made 
by  the  defendant;  but  it  is  competent  for  the  plaintiff  to  show 
that  defendant's  location  had  become  void,  and  that  the  land 
was  vacant  public  mineral  land  of  the  United  States  when 
plaintiff's  location  was  made;  and  the  court  may  so  find,  from 
sufficient  evidence. 

Id. — Absence  of  Evidence  Upon  Appeal — Support  of  Findings  and 
Judgment — Construction  of  Findings. — Where  the  evidence  is  not 
returned  upon  appeal,  it  must  be  presumed  sufficient  to  sup- 
port findings  that  the  location  claimed  by  the  defendant  "had 
lapsed  and  become  void"  at  the  time  of  plaintiff's  location,  and 
that  "said  tract  of  land  was  at  that  time  vacant  public  mineral 
land."  The  latter  finding  is  sufficient  to  support  the  judgment; 
and  the  term  "lapsed"  in  the  former  finding  cannot  be  con- 
strued as  importing  a  technical  forfeiture,  but,  being  a  term 
unknown  to  mining  laws,  may  be  disregarded. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Mari- 
posa County.     John  M.  Corcoran,  Judge. 

The  facts  are  stated  in  the  opinion. 

Frank  H.  Farrar,  for  Appellants. 

The  term  'lapse"  is  synonymous  with  "forfeiture."  (Lind- 
ley  on  Mines,  sees.  643-45.)  Abandonment  may  be  proved  un- 
der the  general  issue,  but  forfeiture  must  be  specially  pleaded 
and  cannot  be  shown  under  the  general  issue.  (Lindley  on 
Mines,  sec.  643;  Dutch  Flat  Water  Co.  v.  Moonpij,  12  Cal.  534; 
Morenhaut  v.  Wilson,  52  Cal.  263;  Benshaw  v.  Switzer,  6  Mont. 
464;  Wulff  v.  Mamie],  9  Mont.  276,  279,  2S6;  Haltingly  v. 
LewisoJin,  13  Mont.  508;  Hammer  v.  Garfield  Mining  and  Mill- 
ing Co.,  130  U.  S.  291;  Belk  v.  Mcaglier,  104  U.  S.  279.) 

Congdon  &  Congdon,  and  G.  G.  Goucher,  for  Respondent. 

The  rules  of  pleading  applicable  to  real  estate  apply  in  eject- 
ment for  a  mining  claim;  and  there  need  be  no  special  pleading 
in  the  complaint  where  the  issue  tendered  is  one  of  ownership; 
and  facts  in  rebuttal  of  defendant's  answer  need  not  be  pleaded. 
(Harris  v.  Kellogg,  117  Cal.  488;  Moore  v.  Copp,  119  Cal.  429, 
434.)  The  rule  of  pleading  applicable  to  an  auswer  setting  up 
a  forfeiture  under  local  mining  rules  and  customs,  under  the 
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decision  in  Dutch  Flat  Water  Co.  v.  Mooncy.,  12  Cal.  534,  and 
other  cases,  has  no  application  here. 

CHIPMAN",  C. — Action  to  recover  possession  of  a  rain- 
ing claim,  for  damages,  and  for  an  injunction.  Plaintiff  had 
judgment  for  possession,  for  one  dollar  damages  and  perpetu- 
ally enjoining  defendants  from  trespassing  upon  the  premises 
in  controversy.  The  appeal  is  from  the  judgment  on  the  judg- 
ment-roll. 

1.  Appellants  contend  that  their  demurrer  for  uncertainty, 
ambiguity,  and  unintelligibility  should  have  been  sustained. 
•The  complaint  alleged  ownership  and  right  of  possession  of 
plaintiff  in  and  to  a  certain  mining  claim  known  as  the  St. 
Gabriel  Mine,  and  alleged  that  defendants  unlawfully  "entered 
upon  and  took  possession  of  a  portion  of  said  mining  claim  and 
premises,  and  ousted  plaintiff  from  said  portion,  ....  and  are 
now  engaged  in  wrongfully  digging,  mining  and  extracting 
gold-bearing  quartz,  gold  specimens  and  gold  from  said  mining 
claims  and  converting  the  same  to  their  own  use";  the  com- 
plaint further  alleges  that  "plaintiff,  being  uninformed  as  to  the 
exact  value  of  said  gold-bearing  quartz  ....  so  wrongfully 
and  unlawfully  dug,  mined,  ....  converted  by  defendants,  al- 
leges, on  said  lack  of  information  and  on  his  belief,  that  the 
value  thereof  is  one  thousand  dollars."  Appellants  claim  un- 
certainty: 1.  That  the  complaint  alleges  unlawful  possession  by 
defendants  of  only  a  portion  of  the  mine  and  does  not  describe 
such  portion;  2.  The  allegations  of  damage  are  on  informa- 
tion and  belief;  and  3.  There  is  no  direct  allegation  that  "any 
holes  or  cuts  have  been  made  and  done"  b5r  defendants.  The 
answer  claimed  ownership  and  right  of  possession  of  the  en- 
tire premises  to  be  in  defendant  Merck,  and  the  answer  ad- 
mitted having  taken  possession,  and  by  the  form  of  denial  as 
to  the  alleged  extracting  of  ores  therefrom  admitted  having 
done  so,  and  by  the  same  form  of  denial  admitted  an  intention 
to  continue  extracting  ores.  In  short,  the  answer  put  in  issue 
the  question  of  ownership  or  right  of  possession  of  the  entire 
premises  and  the  resulting  right  of  defendants  to  occupy  the 
premises  and  do  with  ihem  as  they  liked.  The  cause  was  tried 
on  the  issues  presented  by  the  complaint  and  answer,  and  we 
cannot  see  that  appellants  could  have  been  misled  or  injured 
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by  the  form  of  the  complaint.  In  speaking  of  the  rule  where 
the  demurrer  is  for  uncertainty,  the  court,  in  Alexander  v.  Cen- 
tral etc.  Co.,  104  Cal.  532,  said:  "It  must  not  be  mere  abstract 
error,  but  it  must  be  prejudicial  and  injurious  error  in  order 
to  avail  appellant,  for  otherwise  he  has  no  cause  of  complaint.'* 
(See,  also,  Jager  v.  California  Bridge  Co.,  104  Cal.  542.) 

2.  It  is  contended  that  the  findings  are  not  within  the  issues. 
The  claim  seems  to  be  that  the  court  finds  forfeiture  as  a  fact 
on  the  part  of  defendant  Merck,  whereas  there  is  neither  allega- 
tion of  abandonment  or  allegation  of  forfeiture  on  her  part  in 
the  complaint.  The  finding  is  "that  on  the  nineteenth  day  of 
February,  1S98,  the  defendant  Emelie  D.  Merck  claimed  to 
hold  the  tract  of  land  described  ....  under  the  location  laws 
of  the  United  States  relative  to  quartz  claims,  ....  but  the 
said  location  had  lapsed  and  become  void,  and  said  tract  of  land 
was  at  that  time  vacant  public  mineral  land."  The  court  then 
finds  that  plaintiff  was  on  February  19,  1898,  a  qualified  min- 
eral locator  and  located  the  premises  in  question  on  that  day, 
and  thereby  became  the  owner  and  entitled  to  possession  there- 
of, and  was  such  owner  when  subsequently  defendants  entered 
upon  said  premises  and  ousted  plaintiff  therefrom.  The  prin- 
cipal fact  at  issue  was  the  ownership  of  the  mine;  it  was  not 
necessary  for  plaintiff  to  allege  forfeiture  or  abandonment  by 
defendant  Merck.  The  complaint  contained  sufficient  allega- 
tions in  an  action  in  ejectment,  which  defendants  concede  this 
to  be.  As  was  said  in  Harris  v.  Kellogg,  117  Cal.  488:  "A  min- 
ing claim  is  real  estate,  and  the  rules  of  pleading  relative  to 
real  estate  are  applicable  to  it.  In  the  ordinary  action  of  eject- 
ment it  is  sufficient  for  the  plaintiff  to  allege  that  he  was  the 
owneT  of  the  land  in  question.  Such  an  averment  carries  with 
it  all  the  facts  essential  to  establish  his  ownership,  and  the 
means  by  which  he  became  the  owner  would  be  only  evidence 
of  his  ownership  and  should  not  be  alleged."  The  same  rule 
would  apply  to  the  defendants  in  setting  up  ownership  in  their 
answer.  In  the  present  case,  defendants  averred  ownership  in 
defendant  Merck,  and  the  answer  is  deemed  to  be  denied.  It 
was  competent  for  plaintiff  to  show  that  the  location  under 
which  defendant  Merck  claimed  ownership  "had  lapsed  and  be- 
come void,"   and  that  when  plaintiff  initiated  his  claim  the 
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land  was  "vacant  public  mineral  land  of  the  United  States." 
"What  the  evidence  was  from  which  the  court  made  its  finding 
we  do  not  know,  and  we  must,  on  this  appeal,  presume  that  it 
was  sufficient.  Appellant  contends  that  the  finding  that  the 
defendant's  claim  had  "lapsed"  was  equivalent  to  a  finding  that 
it  was  "forfeited,"  and  this  it  is  contended  could  not  be  proved 
under  the  general  issue  but  must  be  specially  pleaded.  Pre- 
cisely what  'the  court  meant  by  the  term  "lapsed"  may  not  be 
easily  conjectured,  as  it  is  a  term  unknown  to  mining  usage  or 
laws;  but  we  have  no  right  to  assume  that  it  meant  a  technical 
forfeiture.  The  judgment  may  rest  on  the  finding  that  "the 
land  was  vacant  public  mineral  land,"  and  the  finding  that  the 
claim  had  "lapsed"  may  be  rejected  altogether. 
We  advise  that  the  judgment  be  affirmed. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  affirmed.  Henshaw,  J.,  McFarland,  J.,  Temple,  J. 


[S.  F.  No.  2458.    Department  One.— December  29,  1900.] 

Ml.  J.  RAISCH,  Respondent,  v.  SAUSALITO  LAND  AND 
FERRY  COMPANY,  Appellant. 

Money  Demand  for  Improving  Street— Personal  Contract — Action  in 
Justice's  Court — Jurisdiction — Appeal  to  Supreme  Court — Dis- 
missal.— The  justice's  court  has  jurisdiction  of  an  action  upon  a 
money  demand  in  less  than  three  hundred  dollars  for  improving 
a  street  under  a  personal  contract,  where  there  is  nothing  in 
the  pleadings  to  show  that  the  action  involved  the  title  or  pos- 
session of  real  estate,  and  the  superior  court  has  appellate,  and 
not  original,  jurisdiction  of  such  action.  An  appeal  from  the 
judgment  of  the  superior  court  therein  to  the  supreme  court 
will  be  dismissed  for  want  of  jurisdiction. 

Id. — Statement  of  Counsel  in  Superior  Court. — Where  there  was  no 
change  of  pleadings  in  the  superior  court,  and  there  was  no 
matter  of  record  showing  that  the  case  involved  the  title  or 
possession  of  real  property,  the  mere  statement  of  counsel  at 
the  opening  of  the  trial  de  novo  in  the  superior  court  to  tliat 
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effect  appearing  in  a  statement  of  the  case  is  not  the  equivalent 
of,  and  cannot  be  made  a  substitute  for,  matter  of  record  show- 
ing the  nature  of  the  jurisdiction  of  the  court. 

MOTION  in  the  Supreme  Court  to  dismiss  an  appeal  from 
a  judgment  of  the  Superior  Court  of  the  City  and  County  of 
San  Francisco.     James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court.  . 

Robert  Harrison,  for  Appellant. 

D.  H.  TYhittemore,  for  Respondent. 

HARRISON,  J.— The  plaintiff  brought  this  action  in  the 
justice's  court  to  recover  from  the  defendant  the  sum  of  two 
hundred  and  ninety-nine  dollars,  alleging  in  his  complaint  that 
his  assignor  had  entered  into  a  contract  with  the  defendant  for 
the  doing  of  certain  work  in  improving  a  street  in  Sausalito, 
and  that  the  defendant  had  agreed  to  pay  the  above  sum  there- 
for. The  defendant  answered  the  complaint  by  a  general 
denial,  and  also  pleaded,  as  a  separate  defense,  a  former  judg- 
ment in  its  favor  upon  the  same  cause  of  action.  The  cause 
was  tried  in  the  justice's  court  and  judgment  rendered  in  favor 
of  the  plaintiff,  from  which  the  defendant  appealed  to  the  su- 
perior court  upon  questions  of  both  law  and  fact.  Upon  the 
trial  in  the  superior  court  judgment  was  rendered  in  favor  of 
the  plaintiff,  from  which  the  defendant  has  appealed  to  this 
court.  The  plaintiff  now  moves  to  dismiss  the  appeal,  upon 
the  ground  that  this  court  has  no  jurisdiction  to  entertain  the 
same;  that  the  amount  of  his  demand  being  less  than  three 
hundred  dollars  the  justice's  court  had  jurisdiction  of  the  case, 
and  the  judgment  of  the  superior  court  upon  the  appeal  there- 
from is  final.  The  motion  is  resisted  by  the  appellant  upon  its 
claim  that  the  case  is  one  wherein  the  title  or  possession  of  real 
estate  is  involved. 

The  constitution  gives  original  jurisdiction  to  the  superior 
court  and  appellate  jurisdiction  to  this  court  in  all  cases  at  law 
in  which  the  title  or  right  of  possession  of  real  estate  is  in- 
volved, but  denies  such  jurisdiction  in  those  cases  at  law  in 
which  the  demand,  exclusive  of  interest,  is  less  than  three  hun- 
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dred  dollars.  The  appellate  jurisdiction  of  this  court  over  the 
judgments  of  the  superior  court  is  limited  to  the  cases  in  which 
that  court  is  entitled  to  exercise  original  jurisdiction,  and  does 
not  extend  to  a  review  of  its  action  in  which  it  exercises  only  an 
appellate  jurisdiction.  If  the  plaintiff's  demand  is  less  than 
three  hundred  dollars  the  superior  court  will  have  no  original 
jurisdiction  to  try  the  case  unless  it  appear  upon  the  record 
before  it  that  it  involves  a  question  of  which  the  constitution 
has  given  it  original  jurisdiction.  The  jurisdiction  of  a  court 
over  any  subject  matter  that  is  not  included  within  its  general 
jurisdiction  must  appear  upon  the  record  of  its  proceedings.  A 
plaintiff  may  invoke  the  jurisdiction  of  the  superior  court  when 
the  title  or  right  of  possession  of  real  estate  is  involved,  irre- 
spective of  the  amount  of  his  money  demand,  by  alleging  that 
fact  in  his  complaint  and  setting  forth  the  matters  out  of  which 
the  question  arises  (Holman  v.  Taylor,  31  Cal.  338;  Copertini  v. 
Oppcrmann,  76  Cal.  181);  but  when  his  demand  is  for  less  than 
three  hundred  dollars,  and  he  brings  an  action  therefor  in  the 
justice's  court  without  showing  that  such  question  is  involved, 
if  the  defendant  would  invoke  the  jurisdiction  of  the  superior 
court  he  must  comply  with  the  procedure  authorized  therefor. 
(Boyd  v.  Southern  Cal.  By.  Co.,  126  Cal.  574.) 

The  mode  in  which  the  jurisdiction  of  a  court  may  be  in- 
voked by  a  litigant  is  regulated  by  the  legislature,  and  in  this 
state  is  defined  in  the  Code  of  Civil  Procedure.  Section  838 
of  the  Code  of  Civil  Procedure  declares  that  the  parties  to  an 
action  in  the  justice's  court  cannot  give  evidence  upon  any 
question  which  involves  the  title  or  possession  of  real  property, 
and  that  that  court  cannot  try  any  issue  presenting  such  ques- 
tion. It  also  provides  that  "if  it  appear,  from  the  answer  of  the 
defendant,  verified  by  his  oath,  that  the  determination  of  the 
action  will  necessarily  involve  the  question  of  title  or  possession 
to  real  property,"  the  justice  must  suspend  all  further  proceed- 
ings in  the  action  and  certify  the  pleadings  to  the  superior 
court.  Under  this  section  the  justice  has  no  authority  to  cer- 
tify the  pleadings  to  the  superior  court,  nor  will  the  superior 
court  obtain  jurisdiction  of  the  case  by  his  certifying  them  to 
it,  unless  the   defendant   shall  have  presented  in  the  justice's 


218  Raisch  v.  Sausalito  Land  etc.  Co.     [131  Cal. 

court  an  answer,  verified  by  his  oath,  that  such  question  is 
necessarily  involved  in  the  determination  of  the  action.  When 
the  case  is  thus  certified  to  the  superior  court  the  jurisdiction 
exercised  by  it  is  not  an  appellate  jurisdiction,  hut  is  the  orig- 
inal jurisdiction  given  it  over  this  question  by  the  constitu- 
tion. (Arroyo  DitcJi  etc.  Co.  v.  Superior  Court,  92  Cal.  47. *) 
Section  83S  of  the  Code  of  Civil  Procedure  declares  that  in 
such  case  "the  superior  court  shall  have  over  the  action  the 
same  jurisdiction  as  if  it  had  been  commenced  therein."  Over 
its  judgment,  therein  rendered,  this  court  has  an  appellate 
jurisdiction. 

In  the  present  case  it  in  no  respect  appeared  from  the  plead- 
ings in  the  justice's  court  that  the  title  or  right  of  possession  of 
real  estate  was  involved  in  the  action.  The  complaint  is  merely 
a  money  demand  alleged  to  be  due  upon  a  personal  contract. 
The  defendant  did  not  file  a  verified  answer,  nor  does  it  appear 
that  any  evidence  was  offered  in  the  justice's  court  upon  any 
question  which  involved  the  title  or  possession  of  real  property. 
The  justice  had  no  authority,  therefore,  and  was  not  asked  to 
transfer  the  case  to  the  superior  court,  but  the  parties  pro- 
ceeded to  a  trial  before  him,  in  which  judgment  was  rendered 
in  favor  of  the  plaintiff.  From  this  judgment  the  defendant 
appealed  to  the  superior  court  upon  questions  of  both  law  and 
fact.  The  jurisdiction  of  the  superior  court  to  try  the  case  was 
therefore  an  appellate  and  not  an  original  jurisdiction,  and  it 
proceeded  to  try  the  case  de  novo,  as  required  by  section  976 
of  the  Code  of  Civil  Procedure.  No  amendment  of  its  answer 
was  asked  by  the  defendant,  nor  was  it  made  to  appear  to  the 
court  by  any  matter  of  record  that  the  determination  of  the 
case  would  present  any  question  involving  the  title  or  posses- 
sion of  real  property.  It  is  recited  in  the  statement  of  the 
case  that  at  the  opening  of  the  trial  the  attorney  for  the  plain- 
tiff stated  that,  "as  the  case  involved  the  title  or  possession  of 
real  property,  he  desired  that  the  evidence  be  taken  by  the  re- 
porter, and  that  the  usual  findings  be  made";  but  the  statement 
of  counsel,  made,  as  it  appears,  for  that  special  purpose,  is  not 
the  equivalent,  nor  can  it  be  made  a  substitute  for,  matter  of 


1  27  Am.  St.  Rep.  91. 


Dec.  1900.]  Estate  op  Shaver.  219 

record,  from  which  the  jurisdiction  of  the  court  is  to  be  ascer- 
tained. Although  the  proceedings  at  the  trial  in  a  matter  in 
which  the  court  had  onl)T  appellate  jurisdiction,  cannot  he  con- 
sidered for  the  purpose  of  determining  whether  it  might  not 
have  had  original  jurisdiction  if  it  had  been  properly  invoked, 
yet  we  have  examined,  the  statement  of  the  case  and.  do  not 
lind  that  evidence  was  offered  by  either  party  upon  any  ques- 
tion which  involved  the  title  or  right  of  possession  of  real  es- 
tate, or  that  the  determination  of  the  case  involved  such  ques- 
tion. 

As  it  therefore  appears  from. the  record  on  appeal  that  the 
superior  court  was  merely  in  the  exercise  of  its  appellate  juris- 
diction, it  follows  that  the  appeal  from  its  judgment  therein  to 
this  court  is  unauthorized. 

The  appeal  is  dismissed. 

Van  Dyke,  J.,  and  Garoutte,  J.,  concurred. 


[S.  F.  No.  2421.    Department  One.— December  29,  1900.] 

In  the  Matter  of  the  Estate  of  AAROX  SHAVER,  Deceased. 
AXXIE  J.  SHAVER  and  JACOB  SHAVER,  Appellants, 
v.  JAMES  TUXSTEAD,  Executor,  Respondent. 

Distribution  op  Estate — Receipt  of  Distributees — Discharge  of  Ad- 
ministrator— Appeal  from  Decree — Dismissal. — After  an  estate  has 
been  distributed,  aad  the  distributees,  who  signed  their  consent 
to  the  distribution,  have  received  and  receipted  for  all  of  the 
property  of  the  estate,  and  the  administrator,  upon  filing  their 
receipt  as  a  voucher,  has  been  discharged,  an  appeal  taken  by 
the  distributees  from  the  decree  of  distribution  must  be  dis- 
missed. 

Id. — Acceptance  of  Fruits  of  Judgment — Right  of  Appeal — Election. 
The  acceptance  of  the  fruits  of  a  judgment  is  inconsistent  with 
the  rigbt  of:  appeal  therefrom;  and  an  election  to  take  one  of 
them  is  a  renunciation  of  the  other. 

Id. — Affidavits  as  to  Misapprehension  and  Misinformation  of  Appel- 
lants— Review  Upon  Motion  to  Dismiss. — Affidavits  of  the  appel- 
lants tending  to  show  that  fheir  consent  to  the  distribution  and 
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their  acceptance  of,  and  receipt  for,  the  property  distributed 
were  induced  under  a  misapprehension  and  misinformation  of 
fact,  however  they  might  have  been  considered  upon  a  motion 
to  set  aside  the  decree  of  distribution  and  upon  an  appeal  from 
the  order  made  upon  such  motion,  cannot  be  considered  upon  a 
motion  to  dismiss  an  appeal  from  the  decree. 

MOTION  to  dismiss  appeals  from  a  decree  of  the  Superior 
Court  of  Marin  County  distributing  the  estate  of  a  deceased 
person.     F.  M.  Angellotti,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

T.  Z.  Blakeman,  for  Appellants. 

Lennon  &  Hawkins,  for  Respondent. 

HARRISON,  J. — The  executor  of  the  last  will  and  testament 
of  the  above  decedent  presented  to  the  superior  court  for  final 
settlement  an  account  of  his  administration  of  the  estate,  and  at 
the  same  time  a  petition  for  the  distribution  of  the  estate  re- 
maining in  his  hands,  setting  forth  therein  the  provisions  of 
the  will  and  the  names  of  the  persons  entitled  to  receive  distri- 
bution, and  also  the  shares  of  the  estate  to  which  they  were 
respectively  entitled.  After  due  notice  of  the  time  and  place 
appointed  for  hearing  the  same,  the  court  heard  the  testimony 
and  proof  submitted  in  support  of  the  account,  made  an  order 
settling  the  same,  and  thereupon  made  an  order  distributing  the 
estate  in  accordance  with  the  terms  of  the  petition.  The  decree 
of  distribution  was  entered  April  24,  1900. 

June  20th  Annie  J.  Shaver  and  Jacob  Shaver,  two  of  the  dis- 
tributees named  in  the  decree,  appealed  therefrom  to  this  court, 
bringing  as  the  record  here  the  petition  and  decree,  without 
any  bill  of  exceptions. 

The  respondents  have  filed  herein  copies  of  certain  records 
and  papers  on  file  in  the  superior  court  in  the  matter  of  the 
administration  of  said  estate,  showing  that  after  the  above- 
named  petition  was  filed,  and  prior  to  the  day  appointed  for  its 
hearing,  the  appellants  signed  their  consent  to  the  settlement 
and  allowance  of  the  account,  and  to  the  distribution  of  the  es- 
tate in  accordance  with  the  prayer  of  said  petition,  and  that  the 
same  was  filed  in  court  before  the  hearing  upon  the  said  peti- 
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tion;  and  that  on  the  next  day  after  the  said  decree  of  distribu- 
tion was  entered  of  record,  viz.,  April  2-ith,  the  executor  paid 
and  delivered  to  each  of  said  appellants  all  of  the  personal 
property,  and  the  possession  of  the  real  estate  distributed  to 
them  by  said  decree,  and  that  their  voucher  therefor  was  filed 
in  said  court,  and  that  thereupon,  on  April  25th,  the  court 
made  an  order  discharging  the  said  executor  from  all  further 
duties  and  responsibilities  of  his  trust  as  such  executor.  Upon 
these  facts  the  respondents  have  moved  for  a  dismissal  of  the 
appeals  upon  the  ground  that  the  appellants,  having  accepted 
the  provisions  of  the  judgment  and  voluntarily  satisfied  the 
same,  were  not  at  liberty  thereafter  to  appeal  therefrom. 

The  right  to  accept  the  fruits  of  a  judgment,  and  the  right 
of  appeal  therefrom  are  not  concurrent.  On  the  contrary,  they 
are  totally  inconsistent.  An  election  to  take  one  of  these 
courses  is,  therefore,  a  renunciation  of  the  other.  (Bennett  v. 
Tan  Syckel,  IS  X.  Y.  481.)  The  precise  question  involved 
herein  was  presented  in  Estate  of  Baby,  87  Cal.  2Q0,1  and  upon 
the  motion  of  the  respondents  therein  the  appeal  was  dismissed, 
the  court  saying:  "When  a  judgment  has  been  satisfied  it  has 
passed  beyond  review,  for  the  satisfaction  thereof  is  the  last 
act  and  end  of  the  proceeding."  And  upon  the  authority  of 
that  case  the  motion  must  be  granted. 

The  appellants  have  presented  herein  certain  affidavits  tend- 
ing to  show  that  their  consent  to  the  settlement  of  the  account 
and  the  entry  of  the  decree  of  distribution  was  signed  by  them 
under  certain  misapprehension  and  misinformation  of  fact,  and 
that  they  received  the  property  distributed  to  them  and  signed 
their  receipt  therefor  by  reason  of  the  same  misapprehension. 

The  matters  presented  in  these  affidavits  cannot,  however,  be 
considered  upon  this  motion  to  dismiss  the  appeal.  Whether 
they  could  have  been  considered  upon  a  motion  in  the  superior 
court  to  set  aside  the  decree  of  distribution  need  not  be  deter- 
mined. If  such  motion  had  been  made  in  that  court  the  affi- 
davits would  then  have  formed  a  part  of  its  records,  and  could 
have  been  authenticated  in  a  bill  of  exceptions  and  would  form 
a  part  of  the  record  on  appeal  from  the  order  made  upon  the 
motion.  Xo  motion  of  this  nature  was,  however,  made  before 
that  court,  nor  was  any  matter  presented  for  its  consideration 
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tending  to  impair  the  validity  and  correctness  of  the  decree,' 
and  while   the  decree  remains  as  the   judgment  of  that  court 
this  court  has  no  jurisdiction    to    question   its    sufficiency  or 
force  by  reason  of  any  matters  which  are  not  of  record. 
The  appeals  are  dismissed. 

Van  Dyke,  J.,  and  Garoutte,  J.,  concurred. 
Hearing  in  Bank  denied. 


[L.  A.  No.  784.      Department  Two.— December  29,  1900.] 

SOLON  BEYAN,  Appellant,  v.  SETH  ABBOTT   et  al.,  Ee- 

spondents. 

Mechanics'  Liens-Validity  op  Claim-Name  op  Reputed  Owner  -A 
claim  of  hen  for  work  and  materials  is  sufficient,  though  it 
gives  only  the  name  of  the  reputed  owner  of  the  premises,  with- 
out stating  that  he  is  the  owner  thereof  in  fact.  If,  in  good 
faith,  he  gives  the  name  of  a  reputed  owner,  he  would  not°lose 
his  lien,  even  if  it  should  be  ascertained  that  some  other  per- 
son was  the  owner. 

Id.— Foreclosure— Pleading— Averment  of  Ownership— Demurrer  — 
Where  the  complaint  foreclosing  such  claim  of  lien  avers  that 
the  defendant,  who  was  named  in  the  claim  of  lien  as  the  re- 
puted owner,  was  the  owner  and  reputed  owner,  and  in  posses- 
sion of  the  premises,  at  all  of  the  times  mentioned  in  the  com- 
plaint, a  demurrer  thereto  admits  his  ownership,  and  that  he 
could  not  have  been  misled  by  the  description  contained  in  the 
claim  of  lien. 

Id.— Time  op  Payment— Construction  op  Claim— Consistency  With 
Complaint.-A  claim  of  lien,  stating  that  "there  was  no  time  speci- 
fied in  the  contract  for  the  commencement  or  completion  of  the 
work,"  and  further  stating  that  payment  was  "to  be  made  up- 
on the  completion  of  the  work  or  as  required  in  its  progress," 
is  to  be  construed  as  requiring  payment  upon  the  completion 
of  the  work,  though  not  fixing  any  date  of  payment;  and  such 
claim  is  not  inconsistent  with  an  averment  of  the  complaint 
"that  no  time  for  payment  was  or  is  stated  or  set  forth  in  said 
contract  or  agreement." 

Id.— Description  of  Work— Cement  Sidewalk  and  Curb— Demurrer 
for  Uncertainty.— A  complaint  stating  that  the  contract  was  for  the 
construction  of  a  cement  sidewalk  and  cement  curb  "in  front 
of  and  adjoining"  the  lot  described,  and  attaching  as  an  ex- 
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hibit  a  claim  of  lien  statins:  that  the  contract  was  to  construct 
the  same  "around"  the  premises,  and  also  a  diagram  showing 
the  curb  and  sidewalk  alone:  the  side  and  across  the  end  of  the 
property,  being  all  of  it  that  bordered  on  the  street,  is  not  sub- 
ject to  a  demurrer  by  the  owuer  for  uncertainty  in  the  descrip- 
tion of  the  work. 

Id. — Owner's  Personal  Knowledge  op  Work — Estoppel. — The  owner, 
having  personal  knowledge  of  the  work  done,  cannot  avail  him- 
self of  a  demurrer  upon  the  ground  that  the  description  of  the 
work  is  ambiguous,  where  he  can  have  no  doubt  as  to  its  mean- 
ing. 

Id. — Locauon  op  Lot  in  Incorporated  City — Absence  op  Express 
Averment — Judicial  Notice. — The  failure  of  the  notice  of  lien  and 
of  the  complaint  to  allege  that  the  lot  of  land  improved  by  the 
sidewalk  and  curb  is  "in  an  incorporated  city  or  town"  does 
not  fail  to  show  a  lien  therefor  under  section  1191  of  the  Code 
of  Civil  Procedure,  where  the  lot  is  described  as  being  situated 
"in  the  city  of  San  Diego,"  etc.  The  court  will  take  judicial 
notice  the  city  of  San  Diego  is  incorporated. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.     J.  "W.  Hughes,  Judge. 

The  facts  are  stated  in  the  opinion. 

A.  D.  Jordan,  and  Eugene  Daney,  for  Appellant. 

Sam  Ferry  Smith,  and  McDonald  &  McDonald,  for  Ee- 
spondents. 

HAYXES,  C. — Action  brought  to  enforce  a  lien  for  work 
and  materials  in  laying  cement  sidewalk  and  curb  and  con- 
structing cement  steps  on  the  sidewalk  leading  up  to  the  door- 
ways. 

Defendants  severally  demurred  to  the  second  amended  com- 
plaint, the  demurrers  were  sustained,  and,  plaintiff  failing  to 
amend,  judgment  of  dismissal  was  entered  and  plaintiff  appeals. 

The  contract  was  made,  the  work  performed  and  notice  of 
lien  filed  by  "William  McDonald,  who  assigned  his  claim  and  de- 
mand to  the  plaintiff.     The  demurrer  is  general  and  special. 

1.  The  notice  or  claim  of  lien  stated  "that  Seth  Abbott  is 
the  name  of  the  reputed  owner  of  said  premises,  and  caused  and 
requested  said  'William  McDonald  to  perform  said  labor  and 
furnish  said  materials";  and  the  complaint  alleges:  "That  at 
all  the  times  herein  mentioned  said  defendant,  Seth   Abbott, 
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was  -the  owner  and  reputed  owner  and  in  possession  of  and  per- 
sonally occupied  the  following  described  real  property,"  describ- 
ing it-  ..!••• 

Respondent  contends  that  the  recorded  notice  of  lien  is  in- 
sufficient because  it  does  not  state  the  name  of  the  owner  of  the 
premises  sought  to  be  charged  with  the  lien. 

It  is  sufficient  if  the  name  of  the  reputed  owner  only  is 
given  (Corbett  v.  Chambers,  109  Cal.  178,  184.)  The  case  of 
Santa  Cruz  Bock-  Pav.  Co.  v.  Lyons,  117  Cal.  212,1  cited  by  re- 
spondent, does  not  either  directly  or  indirectly  hold  that  the 
recorded  notice  of  lien  must  state  the  name  of  the  owner,  but 
the  reasoning  of  the  case  and  the  conclusion  reached  is  entirely 
consistent  with  Corbett  v.  Chambers,  supra,  where  it  was  said: 
"The  provision  therein  that  the  claimant  shall  give  the  name 
of  the  owner  or  reputed  owner,  if  known,  implies  that,  if  he 
does  not  know  the  name  of  the  owner,  he  may  state  this  fact, 
and  perfect  his  lien  without  naming  an  owner  (West  Coast 
Lumber  Co.  v.  Newark,  80  Cal.  275);  and  also,  that  if  in  good 
faith  he  gives  the  name  of  a  reputed  owner,  he  shall  not  lose 
his  lien  if  he  shall  afterward  ascertain  that  some  other  per- 
son was  the  owner." 

Here  the  demurrer  admits  that  Seth  Abbott,  who  was  de- 
scribed in  the  notice  as  the  "reputed  owner,"  is  the  "owner"  of 
the  premises  sought  to  be  charged  with  the  lien;  and  if  Seth 
Abbott,  as  owner,  examined  the  records  in  the  recorder's  office 
as  the  law  presumes  he  did,  the  false  description,  reputed 
owner,"  could  hardly  lead  him  to  doubt  his  identity. 

2.  The  notice  of  lien,  after  describing  the  work,  stated  there 
was  "no  time  specified  for  the  commencement  or  completion  of 
the  work,  ....  payment  to  be  made  in  United  States  gold 
coin  upon  completion  of  the  work  or  as  required  in  its  prog- 
ress "  Attached  to  the  complaint,  and  made  part  thereof,  is 
a  copy  of  the  notice  of  lien,  and  in  the  complaint  it  is  alleged 
"that  no  time  for  said  payment  was  or  is  stated  or  set  forth  in 
said  contract  or  agreement." 

It  is  contended  that  the  allegations  of  the  complaint  are  in- 
consistent with  the  notice  of  lien  attached  as  an  exhibit,  and 
that  the  complaint  is  therefore  demurrable  for  uncertainty  or 
ambiguity. 


1  59  Am.  St.  Rep.  174. 
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I  think  no  one  could  be  deceived  or  misled  in  this  particular 
The  allegation  in  the  complaint  is  that  no  time  for  payment 
TO  or  is  "stated  or  set  forth"  in  the  contract.  That  is  literally 
true,  though  the  law  construes  the  contract  to  require  payment 
upon  the  completion  of  the  work,  and  therefore  the  time  of 
payment,  though  not  the  date,  is  fixed. 

3.  The  complaint  states  that  the  contract  was  for  the  con- 
struction of  a  cement  sidewalk  and  cement  curb  "in  front  of 
and  adjoining  the  lot"  described;  while  the  contract  set  out  in 
the  claim  of  lien  was  to  construct  a  sidewalk  and  curb  "around 
that  certain  premises,"  etc.;  and  respondent  makes  the  point 
that  the  complaint  is  uncertain  in  this  respect.  A  diagram  of 
the  property  is  attached  to  the  complaint,  showing  the  curb 
and  sidewalk  along  the  side  and  across  the  end  of  the  property 
being  all  of  it  that  bordered  on  any  street.  We  would  not  like 
to  say  that  the  defendant,  the  owner  and  occupier  of  the  prop- 
erty, misunderstood  the  expression  "around"  as  here  used  or 
had  any  doubt  as  to  its  meaning.     The  defendant  had  personal 

knowledge  of   the  work    done  and    cannot    avail  himself  of  a 
demurrer  upon  the  ground  that  the  description  of  the  work  is 

ambiguous.     (Doe  v.  Sanger,  78  Cal.  150  ) 
4.  Section  1191  of  the  Code  of  Civil  Procedure  provides  for 

a  hen  for  improving  the  street   or   sidewalk,  etc,  in  front  of 
any  lot  m  any  incorporated  city  or  town,"  and  it  is  objected 

that  m  the  notice  of  lien  and  complaint  it  is  not  stated  that 

said  property  is  in  an  "incorporated  city  or  town  " 

The  property  is  described  as  "situate  m  the  city  of  San  Diego 

county  of  San  Diego,  state  of  California,"  and  the  court  will' 

take  judicial  notice  that  the  city  of  San  Diego  is  incorporated. 

(Code  Civ.  Proc,  sec.  1875;  Biggins  v.  Hartshorne,  108  Cal  157  ) 

The  judgment  should  be  reversed,  with  directions  to  the  court 

below  to  overrule  the  demurrer. 

Cooper,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  reversed,  with  directions  to  the  court  below  to  overrule  the 
demu'rYe^  -  McFarland,  J.,  Temple,  J,  Henshaw,  J. 

CXXXI.    Cal. — 15 
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[S.  F.  Xo.  1664.     Department  Two. —December  29,  1900.] 

CITY  OF  OAKLAND,  Appellant,  v.  SOUTHERN  PACIFIC 
COMPANY,  Respondent. 

Taxes-Equalization— Power  of  Board-Judicial  Action-Evidence. 
\  board  of  equalization  acts  judicially  in  raising  or  lowenn0 
an  assessment,  and  has  no  arbitrary  power  of  assessment  or 
reassessment.  It  cannot  act  without  a  hearing  upon  notice 
-ivon  to  the  person  assessed,  nor  change  an  assessment  made 
by  the  assessor  without  evidence  adduced  before  it  authorizing 
such  change. 

Id—  \ction  by  City— Assessment  Arbitrarily  Eaised  by  Council— 
'  Payment  of  Original  Assessment.-A  city  cannot  maintain  an  ac- 
tion for  an  unpaid  increase  of  taxes  where  the  original  assess- 
ment made  bv  the  city  assessor  has  been  paid  and  the  increase 
arose  from  the  arbitrary  raising  of  the  assessment  by  the  city 
council,  sitting  as  a  board  of  equalization,  without  any  evi- 
dence adduced  before  it  as  to  the  value  of  the  property  as- 
sessed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County  and  from  an  order  denying  a  motion  for  new 
trial.     W.  E.  Greene,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  A.  Dow,  City  Attorney,  for  Appellant. 

A  board  of  equalization  has  power  to  proceed  of  its  own 
motion  in  raising  an  assessment,  so  as  to  equalize  the  assess- 
ment. No  evidence  is  required  by  the  code,  unless  there  is  an 
application  for  a  reduction  of  the  assessment.  (Pol.  Code, 
sees.  3G7?-;:;  Allison  etc.  Co.  v.  Nevada  County,  10-i  Cal. 
161.)  A  board  of  equalization  may  act  upon  their  own  knowl- 
edge of  values,  or  upon  any  information  thereof  satisfactory  to 
them,  in  making  a  just  and  proper  increase  of  an  assessment. 
(Welty  on  Assessments,  295;  25  Am.  &  Eng.  Ency.  of  Law, 
2~S;  Grisicold  v.  Bay  City,  24  Mich.  2G2;  Case  v.  Dean,  16 
Mich.  12;  Grand  Eapids  v.  Welleman,  85  Mich.  23-4;  Republic 
Life  Ins'  Co.  v.  Pollal;  75  111.  292;  Pulaski  County  Board  of 
Equalization  Cases,  49    Ark.    518;    Grimes  v.  Burlington,    U 
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Iowa,  123;  Smith  v.  Board  of  Supervisors,  30  Iowa,  531; 
Hannibal  etc.  E.  E.  Co.  v.  State  Board  of  Equalization,  64  Mo. 
294;  Mclnlyrc  v.  White  Creel;  43  Wis.  620;  Fields  v.  Eussell, 
3S  Kan.  720;  City  of  New  York  v.  Davenport,  92  N.  Y.  601; 
People  ex  rel.  Supervisors  etc.  v.  Hadley,  76  N.  Y.  337.) 

A.  A.  Moore,  and  H.  S.  Brown,  for  Respondent. 

A  board  of  equalization  acts  judicially  {People  v.  Goldtree, 
41  Cal.  323,  325),  and  can  act  only  upon  evidence;  and  until  a 
case  is  established  authorizing  an  addition  to  the  assessed  valu- 
ation of  property,  the  party  summoned  before  it  has  noth- 
ing to  rebut,  but  may  rest  upon  the  assessed  valuation.  (People 
v.  Reynolds,  28  Cal.  108,  112;  San  Francisco  v.  Flood,  64  Cal. 
504,  508;  Farmers'  etc.  Barilc  v.  Board  of  Equalization,  97  Cal. 
318,  325.)  These  cases  settle  the  law  of  this  state  in  the  same 
manner  that  it  is  settled  in  some  other  states  in  cases  not  re- 
ferred to  by  the  appellant.  (Am.  &  Eng.  Ency.  of  Law,  sec. 
25,  pp.  258,  259,  and  cases  there  cited,  to  the  effect  that  a 
board  cannot  act  arbitrarily,  and  that  a  determination  not  based 
upon  evidence  is  void.) 

THE  COURT. — This  action  was  brought  to  recover  taxes 
claimed  to  be  due  plaintiff  by  defendant  upon  property  owned 
by  it  on  the  first  Monday  of  March,  1894.  Findings  were  filed 
and  judgment  entered  for  defendant.  Plaintiff  appeals  from 
the  judgment  and  from  an  order  denying  its  motion  for  a  new 
trial. 

The  amount  of  taxes  that  were  due  by  defendant,  according 
to  the  assessment  as  made  by  the  city  assessor,  at  the  rate  as 
fixed  by  the  proper  authorities,  has  been  paid,  and  therefore 
the  same  is  not  involved  in  this  action. 

The  council  of  plaintiff,  sitting  as  a  board  of  equalization, 
after  notice  to  defendant,  but  without  evidence  or  testimony  of 
any  kind  as  to  the  value  of  defendant's  property  described  in 
its  assessment,  increased  and  raised  the  assessment  as  made  by 
the  assessor  six  hundred  and  eighty-one  thousand  five  hundred 
dollars,  which  amount  was  by  resolution  directed  to  be  added 
to  the  assessed  valuation  of  the  property  which  had  been  so 
-sod  by  the  assessor.  The  main  question  in  the  case  is  as 
to  whether  or  not  the  board  of  equalization  had  power  to  so  in- 
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crease  the  assessment  without  hearing  or  taking  any  evidence 
whatever. 

The  board  of  equalization,  being  an  inferior  tribunal  or  body 
created  by  statute,  has  such  jurisdiction  and  powers  as  are 
given  to  it  by  statute  and  none  others.  The  powers  of  the 
board  in  regard  to  the  equalization  of  taxes  are  prescribed  by 
the  Political  Code,  section  3672  et  seq.  It  is  provided  in  section 
3673:  "The  board  has  power,  after  giving  notice  in  such  man- 
ner as  it  may  by  rule  prescribe,  to  increase  or  lower  the  entire 
assessment-roll  or  any  assessment  contained  therein,  so  as  to 
equalize  the  assessment  of  the  property  contained  in  said  roll, 
and  make  the  assessment  conform  to  the  true  value  of  such 
property  in  money." 

Section  3677:  "During  the  session  of  the  board  the  assessor 
and  any  deputy  whose  testimony  is  needed  must  be  present, 
and  may  make  any  statement  or  introduce  and  examine  wit- 
nesses on  questions  before  the  board." 

It  is,  by  section  3678,  made  the  duty  of  the  recorder  an- 
nually to  transmit  to  the  assessor  a  complete  abstract  of  all 
mortgages,  deeds  of  trust,  contracts  and  other  obligations  by 
which  any  debt  is  secured,  remaining  unsatisfied  on  the  records 
of  his  office,  not  barred  by  the  statute  of  limitations,  on  the 
first  Monday  of  March  of  each  year. 

Section  3679:  "The  board  must  use  the  abstract  and  all 
other  information  it  may  gain  from  the  records  of  the  county 
recorder  or  elsewhere  in  equalizing  the  assessment  of  the  prop- 
erty of  the  county,  and  may  require  the  assessor  to  enter  upon 
the  assessment-book  any  property  which  has  not  been  assessed." 

The  board  of  equalization  in  passing  upon  a  question  as  to 
whether  an  assessment  is  too  high  or  too  low  acts  in  a  judicial 
capacity,  and  its  decision  is  an  adjudication  and  as  clearly  so  as 
a  judgment  for  the  recovery  of  the  tax.  (People  v.  Goldtree,  44 
Cal.  323,  325.) 

The  assessor  is  the  officer  expressly  authorized  by  law  to  fix 
the  value  of  all  property  for  the  purposes  of  taxation.  His 
valuation  is  presumed  to  be  correct,  but  the  sections  of  the 
code  cited  provide  a  remedy  for  the  correction  of  errors  of 
judgment  or  mistakes  made  by  him  in  his  valuations.  He  is 
not  required  to  hear  evidence,  but  must  use  his  best  judgment 
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in  the  first  place  and  fix  the  actual  cash  value  of  the  property 
according  to  the  rules  laid  down  for  his  guidance.  In  so  do- 
ing he  should  use  his  knowledge  of  values  and  of  comparative 
values,  with  the  aim  and  purpose  of  assessing  all  property  at 
its  full  cash  value,  no  matter  who  the  owner  thereof  may  be. 
The  legislature  evidently  intended  to  provide — not  a  tribunal 
to  reassess  the  property — but  a  body  clothed  with  the  author- 
ity to  hear  and  determine  if  the  assessor  has  equally  and  impar- 
tially performed  his  duty.  The  board  so  created  has  not  the 
power  of  its  own  volition  and  on  its  opinion  or  the  opinion  of 
its  members,  without  hearing  evidence,  to  reassess  the  property. 
If  it  had  such  power  there  should  be  some  tribunal  to  correct 
the  assessments  60  made  by  the  board.  In  the  early  case  of 
People  v.  Reynolds,  28  Cal.  112,  it  is  said:  "When  the  party  in- 
terested appears  in  answer  to  the  notice  or  summons  he  is  en- 
titled to  be  informed  of  the  matters  which  he  may  be  required 
to  meet;  and  until  a  case  be  established  authorizing  an  addi- 
tion to  be  made  to  the  assessed  valuation  of  the  property,  he 
will  have  nothing  to  rebut,  but  may  rest  securely  upon  the  as- 
sessed valuation.  The  board  have  no  more  right  to  add  to  the 
assessed  valuation  of  the  property,  without  evidence  authoriz- 
ing them  to  do  so,  than  a  court  or  jury  have  to  find  facts  and 
determine  the  rights  of  litigants  without  evidence.  If  boards 
of  equalization  may  arbitrarily  and  of  their  own  mere  caprice 
increase  the  assessed  valuation  of  property,  then  they  possess 
a  power  without  prescribed  limits  which  may  be  used  for  pur- 
poses of  the  grossest  oppression  and  injustice." 

The  above  decision  was  made  under  the  revenue  act  of  1S61 
(Stats.  1861,  p.  427),  which  provided:  "The  board  of  equaliza- 
tion shall  have  power  to  determine  all  complaints  made  in  re- 
gard to  the  assessed  value  of  any  property,  and  may  change  and 
correct  any  valuation,  either  by  adding  thereto  or  deducting 
therefrom,  if  they  deem  the  sum  fixed  in  the  assessment-roll 
too  small  or  too  great,  whether  said  sum  was  fixed  by  the  owner 
or  the  assessor." 

The  act  of  1861  would  seem  to  give  the  board  more  exten- 
sive powers  than  any  change  in  the  section  has  since  given  it. 
When  the  codes  were  adopted  the  substance  of  the  act  of  1861 
in  regard  to  powers  of  the  board  was  enacted  in  section  3673 
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of  the  Political  Code,  and  read:  "The  board  has  power  to  de- 
termine all  complaints  in  regard  to  the  assessed  value  of  prop- 
erty, and  may,  except  as  prohibited  in  this  title,  correct  any 
valuation  by  adding  or  deducting  such  sum  as  may  be  necessary 
to  make  it  conform  to  the  actual  cash  value."  The  section  was 
amended  in  18S0  as  it  now  reads,  and  has  ever  since  stood  in  its 
present  form.  It  is  argued  that  the  amendment  of  1880 
dropped  from  the  section  the  words,  "all  complaints  in  regard 
to  the  assessed  value  of  property,"  and  that  the  board  may  now, 
after  giving  notice,  raise  an  assessment  without  any  formal 
complaint  being  filed;  hence  if  no  complaint  is  necessary  no 
evidence  is  required.  We  do  not  think  it  was  the  intention  to 
dispense  with  evidence. 

In  San  Francisco  v.  Flood,  64  Cal.  508,  decided  in  January, 
188-1,  it  is  said:  "The  action  of  the  board  in  dealing  with  the 
valuation  of  the  property  listed  in  the  roll  is  based  upon  evi- 
dence which  may  be  adduced  before  the  board.  (Pol.  Code, 
sees.  3673,  3677.)  As  to  increase  of  amount  of  valuation  or 
reduction,  the  board  can  only  act  on  evidence.  We  cannot  see 
how  it  could  act  otherwise." 

In  Hag/mmcyer  v.  Board  etc.  of  Mendocino  Co.,  82  Cal.  218, 
it  is  said:  "The  record  does  not  show  by  affirmative  proof  that 
the  board  did  not  act  upon  evidence  before  it.  Therefore  its 
order  in  the  premises  is  conclusive  that  it  did  act  upon  such 
evidence  as  was  necessary." 

In  Farmers'  etc.  Bank  v.  Board  of  Equalization,  97  Cal.  325, 
it  is  said:  "The  board  had  no  power  to  order  a  new  assessment 
to  be  made  without  evidence." 

Under  the  above  decisions  it  has  become  the  settled  rule  in 
this  state  that  the  board  can  only  act  upon  evidence  in  raising 
or  lowering  an  assessment.  We  are  aware  that  a  different  rule 
has  been  announced  in  some  states,  but  generally  the  rule  in 
such  cases  has  been  based  upon  the  peculiar  wording  of  the 
statute  under  which  the  decision  has  been  rendered.  But 
Avhen  such  is  not  the  case,  we  think  the  rule  as  herein  an- 
nounced the  better  and  safer  one.  It  is  claimed  that  the 
record  shows  that  there  was  evidence  taken  before  the  board. 
Counsel  in  his  brief  under  this  claim  says:  "Mr.  Eyan  was 
called  upon  to  testify,  but  refused  to  make  any  statement  why 
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the  assessment  should  not  be  increased.  Mr.  Martin,  in  behalf 
of  the  defendant,  testified  simply  that  the  assessment  as  it  then 
stood  was  too  high."  "We  have  examined  the  record  and  do  not 
find  that  Mr.  Martin  was  ever  sworn  as  a  witness  or  that  he 
testified  before  the  board.  The  finding  of  the  court  is:  "That 
said  resolution  was  adopted  without  the  taking  or  hearing  of 
any  evidence  or  testimony  whatever  as  to  the  value  of  said 
property,  and  no  evidence  or  testimony  of  any  kind  whatever 
was  taken  or  heard  or  considered."  The  finding  is  supported 
by  the  testimony  in  the  record. 

The  judgment  and  order  are  affirmed. 

Hearing  in  Bank  denied. 


[Crim.  Xo.  647.    Department  Two.— December  29,  1900.] 
THE  PEOPLE,  Respondent,  v.  A.  AELIXGTON,  Appellant. 

Criminal  Law — Instructions — Distrust  of  False  Witness. — An  instruc- 
tion "that  a  witness  false  in  one  part  of  his  or  her  testimony, 
as  the  case  may  be,  is  to  be  distrusted  in  others,  and  if  you  find 
that  any  witness  in  this  case  has  willfully  testified  falsely  to 
any  material  matter  in  tne  case  you  have  a  right  to  entirely 
disregard  and  cast  aside  the  testimony  of  such  witness,"  is  cor- 
rect, and  does  not  unduly  amplify  the  language  of  subdivision 
3  of  section  20C>1  of  the  Code  of  Civil  Procedure. 

Id.— Naming  of  Prosecuting  Witness. — It  is  improper  to  single  out  a 
particular  witness  and  apply  to  him  or  her  the  rule  as  to 
the  distrust  of  a  false  witness;  and  where  a  general  instruc- 
tion is  given  as  to  such  rule,  which  is  applicable  to  all  the  wit- 
nesses in  the  case,  a  requested  instruction  applying  it  to  the 
prosecuting  witness  is  properly  refused. 

Id. — Grand  Larceny — Value  of  Money  Stolen — Estimate  in  Gold 
Coin — Exceptions — Appeal — Error  not  Shown  —  Presumption. — 
Upon  appeal  from  a  judgment  of  conviction  of  grand  larceny 
in  stealing  two  hundred  and  fourteen  dollars  in  lawful  money 
of  the  United  States,  where  the  only  evidence  brought  up 
relates  to  certain  exceptions  stated,  which  do  not  include  an 
exception  to  the  absence  of  evidence  that  the  property,  con- 
sisting of  two  hundred  dollars  in  greenback  bills,  ten  dollars 
in  gold,  and  four  dollars  in  silver,  was  worth  more  than  fifty 
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dollars  in  gold  coin,  or  to  the  failure  of  the  court  to  instruct 
the  jury  that  its  value  must  be  measured  in  gold  coin,  error 
on  that  subject  is  not  affirmatively  shown,  and  it  must  be  pre- 
sumed upon  appeal  that  the  requisite  evidence  was  supplied. 

Id. — Continuance  of  Presumption  of  Innocence — Import  of  Instruc- 
tion.— The  presumption  of  the  innocence  of  the  accused  continues 
not  only  during  the  taking  of  the  testimony,  but  also  during  the 
deliberations  of  the  jury  and  until  they  reach  a  verdict.  An 
instruction  that  it  "abides  with  him  throughout  the  trial  of 
the  case,  until  the  evidence  convinces  you  to  the  contrary  be- 
yond all  reasonable  doubt,"  is  to  be  construed  as  importing 
that  it  remains  until  the  jury  should  reach  the  conclusion  of 
guilt  beyond  a  reasonable  doubt  in  the  determination  of  their 
verdict,  and  not  as  importing  that  the  presumption  ceased  to 
operate  before  that  time. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County  and  from  an  order  denying  a  new  trial.  S.  P. 
Hall,  Judge. 

The  bill  of  exceptions  stated:  "For  the  purpose  of  this  bill 
of  exceptions  this  was  all  the  evidence  offered  by  the  prosecu- 
tion that  bears  upon  the  defendant's  exceptions  hereinafter  to 
be  stated.  But  other  evidence  was  introduced  which  with  the 
evidence  herein  set  forth  was  sufficient  to  sustain  the  verdict." 
Further  facts  are  stated  in  the  opinion  of  the  court. 

Henry  C.  McPike,  and  J.  E.  McElrath,  for  Appellant. 

Tirey  L.  Ford,  Attorney  General,  for  Kespondent. 

THE  COIJET. — Defendant  was  charged  with  the  crime  of 
grand  larceny  and  of  two  prior  convictions  for  the  like  offense. 
He  was  found  guilty  by  the  jury,  and  the  court  sentenced  him 
to  imprisonment  in  the  state  prison  during  his  natural  life. 
The  appeal  is  from  the  judgment  and  from  the  order  denying 
defendant's  motion  for  a  new  trial.  There  is  no  brief  for  re- 
spondent. Appellant's  points  relate  exclusively  to  the  instruc- 
tions of  the  court. 

1.  The  point  first  presented  arises  on  the  following  in- 
struction: "I  instruct  you,  gentlemen  of  the  jury,  that  a  wit- 
ness false  in  one  part  of  his  or  her  testimony,  as  the  case  may 
be,  is  to  be  distrusted  in  others.  And  if  you  find  that  any 
witness  in  this  case  has  willfully  testified  falsely  to  any  material 
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■mailer  in  tlie-  case,  you  have  a  right  to  entirely  disregard  and  cast 
aside  the  testimony  of  such  wilness.,>  The  first  part  of  the  in- 
struction is  in  the  language  of  section  2061,  subdivision  3,  of 
the  Code  of  Civil  Procedure,  and  is  not  objected  to,  but  the 
latter  part,  in  italics,  is  urged  as  prejudicial  to  defendant,  be- 
cause it  tended  to  confuse  the  jury  and  prevent  them  from 
giving  proper  consideration  to  the  facts  of  the  case;  and  be- 
sides is  erroneous  as  not  embodying  any  part  of  the  law  of  this 
state.  Appellant's  counsel  review  at  some  length  the  decisions 
in  which  this  provision  of  the  code  has  been  commented  upon, 
and  concludes  that  much  confusion  exists  as  to  its  meaning; 
and  the  learned  counsel  insists  that  the  rule  was  laid  down  in 
People  v.  Paulselh  115  Cal.  6,  to  the  effect  that  the  language  of 
the  statute  should  be  followed  without  amplification  or  modi- 
fication. TVe  do  not  so  understand  that  case.  The  trial  court 
had  used  the  phrase  "may  be  distrusted"  instead  of  "is  to  be 
distrusted,"  and  it  was  with  reference  to  this  change  in  phrase- 
ology that  it  was  suggested  as  safer  and  better  to  follow  the 
language  of  the  statute.  That  the  trial  court  may  amplify  the 
code  rule  substantially  as  was  done  in  the  present  case  was 
decided  in  People  v.  Flynn,  73  Cal.  511;  and  that  it  should  do 
so  is  laid  down  in  People  v.  Plyler,  121  Cal.  160.  The  instruc- 
tion there  read  as  follows:  "If  you  are  satisfied  that  any  wit- 
ness has  willfully  testified  falsely  in  regard  to  any  one  person, 
or  any  one  particular  fact  in  the  case,  then  you  are  authorized 
to  distrust  his  or  her  testimony  in  all  particulars;  that  is,  you 
may  reject  it  entirely  if  you  choose  to  do  so,  or  you  may  reject 
it  in  part,  and  receive  it  in  part,  as  you  find  it  contradicted  or 
sustained  by  other  testimony,  as  you  are  satisfied  of  its  truth 
or  falsity."  See,  also,  People  v.  Clark,  84  Cal.  573,  where  a 
similar  instruction  was  upheld;  and  the  rule  is  sustained  by; 
what  was  said  with  considerable  amplification  in  People  v. 
Sprague,  53  Cal.  491,  quoted  approvingly  in  White  v.  Disher, 
67  Cal.  402. 

2.  The  defendant  requested  and  was  refused  the  following 
instruction:  "If  you  believe  that  the  prosecutrix  testified 
falsely  about  being  in  San  Francisco  on  the  night  of  April  14, 
1899,  she  is  to  be  distrusted  in  other  parts  of  her  testimony." 
The  court  did  not  err.     The  instruction  first  above  considered 
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applied  to  all  the  witnesses  in  the  case,  and  besides  it  would 
have  been  improper  to  single  out  a  particular  witness  and  apply 
to  him  or  to  her  the  rule  in  question.  (Thomas  v.  Gates,  126 
Cal.  1.) 

3.  The  court  charged  the  jury  as  follows:  "Before  you  can 
find  him  [defendant]  guilty  of  grand  larceny,  you  must  be  sat- 
isfied beyond  all  reasonable  doubt  that  he  stole  from  the  prose- 
cuting witness,  Minnie  M.  Smith,  of  her  personal  property, 
money  in  excess  of  the  value  of  fifty  dollars ;  but  if  you  find  that 
he  stole  such  money  but  are  not  satisfied  that  the  amount 
thereof  exceeded  fifty  dollars,  you  can  only  find  him  guilty  of 
petit  larceny."  Section  878  of  the  Penal  Code  provides  that: 
"Wherever  in  this  code  the  character  or  grade  of  the  offense  or 
its  punishment  is  made  to  depend  upon  the  value  of  the  prop- 
erty, such  value  shall  be  estimated  exclusively  in  United  States 
gold  coin."  The  court  elsewhere  in  its  instructions  referred 
to  the  indictment  as  charging  defendant  with  having  stolen 
"two  hundred  and  fourteen  dollars,  of  the  value  of  two  hun- 
dred and  fourteen  dollars,  in  lawful  money  of  the  United 
States";  and  again  reference  is  made  to  some  of  this  money  as 
"bills  of  currency  of  the  United  States,"  or  as  "greenbacks,"  or 
as  "fifty-dollar  bills,"  but  the  court  does  not  tell  the  jury  in 
estimating  the  value  of  these  greenbacks  or  bills  that  they  are 
to  "'estimate  their  value  in  gold  coin  of  the  United  States." 
The  evidence  was  that  the  money  stolen  consisted  of  two  fifty- 
dollar  greenbacks,  five  twenty-dollar  greenback  bills,  a  ten- 
dollar  piece  of  gold,  and  four  dollars  and  eighty-five  cents  in 
various  denominations  of  silver  coin.  The  contention  is  that 
there  was  no  testimony  offered  to  show  the  meaning  of  the 
word  "greenbacks,"  or  instruction  that  their  value  was  to  be  es- 
timated in  gold  coin. 

The  bill  of  exceptions  does  not  bring  up  all  the  evidence, 
and  what  appears  is  stated  in  the  bill  to  bear  only  "upon  the 
defendant's  exceptions  hereinafter  to  be  stated."  We  find  no 
exception  on  the  point  now  raised,  and  as  the  presumption  is 
that  there  was  evidence  to  meet  the  requirements  of  the  law  it 
was  incumbent  on  defendant  to  show  affirmatively  that  there 
was  no  such  evidence.  The  question  now  raised  is  not  neces- 
sarily involved  by  the  appeal. 
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4.  The  court  charged  the  jury  as  follows:  "The  charge  in 
the  information  puts  upon  the  prosecution  the  burden  of  prov- 
ing that  he  is  guilty  of  the  charge  laid  in  the  information  be- 
yond all  reasonable  doubt.  In  other  words,  gentlemen,  the 
defendant  at  the  outset  of  this  trial  is  presumed  to  be  an  in- 
nocent man.  lie  is  not  required  to  prove  himself  innocent  or 
to  put  in  any  evidence  at  all  upon  that  subject  until  the  prose- 
cution has  proven  to  your  satisfaction  and  beyond  all  reason- 
able doubt  that  he  is  guilty.  Now,  in  considering  the  testi- 
mony in  the  case,  you  must  look  at  that  testimony  and  view 
it  in  the  light  of  that  presumption  which  the  law  clothes  him 
with,  that  he  is  innocent,  and  it  is  a  presumption  that  abides 
with  him  throughout  the  trial  of  the  case  until  the  evidence 
convinces  you  to  the  contrary  beyond  all  reasonable  doubt." 

It  is  claimed  that  the  effect  of  this  instruction  was  to  de- 
prive defendant  of  the  presumption  of  innocence,  at  some  time 
throughout  the  trial,  before  the  jury  should  by  their  verdict 
determine  to  the  contrary;  that  the  jury  were  in  effect  told 
that  when  the  prosecution  closed  its  evidence,  and  the  defend- 
ant was  called  upon  to  put  in  his  defense,  at  that  point  of 
time  the  presumption  of  innocence  with  which  the  defendant 
was  clothed  ceased  to  operate.  There  is  no  doubt  but  that  the 
presumption  of  innocence  continues  not  only  during  the  taking 
of  the  testimony,  but  during  the  deliberations  of  the  jury  and 
until  they  reach  a  verdict  (People  v.  McXamara,  94  Cal.  509); 
and  if  it  could  fairly  be  said  that  the  instruction  deprived  the 
defendant  of  the  full  operation  of  this  rule,  we  should  not 
hesitate  to  hold  the  error  to  be  prejudicial.  But  we  cannot 
so  interpret  the  meaning  of  the  instruction.  The  court  told 
the  jury  that  "it  is  a  presumption  that  abides  with  him 
throughout  the  trial  of  the  case,"  and  we  do  not  think  the 
language,  "until  the  evidence  convinces  you  to  the  contrary 
beyond  all  reasonable  doubt,"  conveyed  the  impression  that  the 
presumption  ceased  to  operate  at  the  close  of  the  evidence  of  the 
prosecution  or  at  any  time  before  the  jury  had  finally  deter- 
mined upon  a  verdict.  The  court  meant,  and  we  think  must 
have  been  by  the  jury  understood  to  mean,  that  the  presump- 
tion remained  to  the  last  with  defendant  and  until  in  their 
deliberations  upon  the  evidence  they  became  convinced  of  iiis 
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guilt.     When  the  jury  reached  that  conclusion  on  the  whole 
evidence  and  beyond  a  reasonable  doubt,  of  course  the  presump- 
tion disappeared  and  should  disappear. 
The  judgment  and  order  are  affirmed. 


[L.  A.  No.  751.    Department  Two.- December  29,  1900.] 

L.  A.  GREEN,    Respondent,  v.  JOHN    BURR,  Sheriff,  Ap- 
pellant. 

Action  for  Conversion — Attachment  of  Restaurant  Property — Find- 
ing of  Ownership — Purchase  by  Plaintiff — Option  to  Attachment 
Debtor — Agency. — In  an  action  for  the  conversion  of  restaurant 
property  taken  under  attachment  against  another  person  who 
was  in  possession  and  was  running  the  restaurant,  a  finding 
that  plaintiff  was  the  owner  is  sustained  by  evidence  that 
plaintiff  acquired  the  property  by  bill  of  sale  from  a  restau- 
rant company,  upon  advancing  money  to  settle  with  its  cred- 
itors, and  had  given  to  the  attachment  debtor,  who  had  been 
an  attaching  creditor  of  the  restaurant  company,  an  option  to 
purchase  the  restaurant  within  fifteen  days,  and  had  allowed 
him  possession  meanwhile  as  plaintiff's  agent,  and  that  the 
property  was  attached  in  bis  hands  before  the  option  to  pur- 
chase had  been  exercised. 

Id. — Declarations  of  Ownership  by  Attachment  Debtor. — Declarations 
of  ownership  of  the  property  made  by  the  attachment  debtor 
while  in  possession  of  the  restaurant  can  have  but  little  weight 
against  the  proof  of  plaintiff's  title,  and  cannot  overthrow  the 
finding  in  favor  of  plaintiff's  ownership. 

Id. — Amendment  of  Answer  After  Submission  of  Case — Refusal  of. 
Leave — Harmless  Ruling. — It  is  harmless  for  the  court  to  refuse 
to  allow  an  amendment  of  the  answer  after  submission  of  the 
cause  to  the  court  for  its  decision  to  conform  the  pleading 
to  the  proof,  where  it  does  not  appear  that  any  evidence  was 
excluded  at  the  trial  on  account  of  any  defect  in  the  answer, 
or  that  the  defendant's  situation  would  be  bettered  if  his  an- 
swer were  changed,  or  that  he  was  in  any  way  injured  by  the 
ruling. 

APPEAL   from    an   order  of  the   Superior   Court   of  Los 
Angeles  County.     "Waldo  M.  York,  Judge. 

The  facts  are  stated  in  the  opinion. 
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Dillon  &  Dunning,  for  Appellant. 

The  plaintiff  is  estopped  from  denying  ownership  of  the 
property  as  against  the  creditors  of  the  party  in  possession  un- 
der a  conditional  contract  of  sale,  who  claimed  the  property 
as  his  own.  (Wyltfs  Appeal,  90  Pa.  St.  210;  Over  v.  Black- 
stone,  8  Watts  &  S.  71.)  The  court  erred  in  refusing  to  allow 
the  defendant  to  plead  the  estoppel  to  conform  to  the  proofs. 
(3  Estee's  Pleadings,  sec.  4450;  Cook  v.  Croisan,  25  Or.  475; 
Flanders  v.  Cottrell,  36  Wis.  564;  Carpentier  v.  Small,  35  Cal. 
346.) 

George  D.  Blake,  for  Respondent. 

The  plaintiff  had  a  title  which  was  good  against  the  cred- 
itors of  Ilarvat,  who  had  a  mere  unexercised  option,  and  was 
not  bound  to  purchase  the  property;  and  there  is  no  estoppel 
in  the  case.  {Vermont  Marble  Co.  v.  Brow,  109  Cal.  236 1; 
Rodgcrs  v.  Bachman,  109  Cal.  552,  556;  Harkness  v.  Russell, 
118  U.  S.  663;  Bump  on  Fraudulent  Conveyances,  4th  'ed.,  sec. 
138.)  The  declarations  of  ownership  by  Harvat  were  not  bind- 
ing upon  the  plaintiff,  and  could  not  estop  the  plaintiff.  (Rob- 
inson v.  Haas,  40  Cal.  474;  Shafer  v.  Lacy,  121  Cal.  574,  578, 
579;  Zuditmann  v.  Roberts,  109  Mass.  532;  Sumner  v.  Woods, 
67  Ala.  139.3)  No  amendment  of  the  pleadings  was  required, 
as  the  defendant  could  prove  anything  which  would  defeat  the 
title  of  the  plaintiff.  (Howe  v.  Johnson,  107  Cal.  67;  Ban- 
ning v.  Marleau,  121  Cal.  240.) 

GRAY,  C. — The  defendant  appeals  from  an  order  denying  a 
new  trial. 

The  action  is  to  recover  the  value  of  the  furniture  and  con- 
tents of  a  certain  restaurant  in  the  city  of  Los  Angeles  alleged 
to  have  been  wrongfully  converted  by  defendant.  The  defend- 
ant denies  plaintiff's  title  and  justifies  the  taking,  as  sheriff, 
under  a  writ  of  attachment  issued  in  a  cause  entitled  G.  C.  de 
Garmo  v.  George  F.  Harvat,  and  alleges  that  the  defendant  in 
that  action  is  the  owner  of  the  property  in  controversy. 


1  50  Am.  St.  Rep.  37.  ■  42  Am.  Rep.  104. 

1  12  Am.  Rep.  663. 
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The  appellant  contends  that  the  findings  in  favor  of  plain- 
tiff as  to  the  ownership  of  the  property  are  not  sustained  by 
the  evidence.  The  evidence  shows  that  the  property  in  dis- 
pute belonged  to  a  certain  restaurant  company  of  which  Har- 
vat  was  a  creditor  in  a  small  amount.  He  assigned  his  claim 
to  one  Clark,  who  brought  suit  thereon  and  attached  the  said 
property.  ITarvat  then  fearing  the  restaurant  owners  would 
be  thrown  into  insolvency,  desired  to  purchase  the  property  in 
controversy  for  enough  to  pay  the  other  creditors  of  the 
restaurant  fifty  per  cent  of  their  claims,  which  they  had  agr 
to  accept  in  full  satisfaction  thereof.  For  lack  of  funds  Har- 
vat was  unable  to  do  this,,  and  so  through  his  assignee,  Clark. 
who  seems  to  have  been  a  mere  agent  in  the  matter,  he  ap- 
plied to  the  plaintiff  herein  and  she  consented  to  and  did  put 
up  the  money,  about  five  hundred  dollars,  to  pay  the  creditors 
and  took  a  bill  of  sale  of  the  property  from  the  owners  of  the 
restaurant.  The  plaintiff  then  gave  Harvat  a  fifteen  days' 
>n  to  purchase  the  property  from  her  for  six  hundred  dol- 
lars. The  constable  who  had  the  property  under  attachment 
and  Clark,  the  plaintiff  in  the  attachment  suit,  then  placed 
said  property  in  the  possession  of  Harvat  as  the  agent  of  the 
plaintiff,  and  while  the  property  was  so  in  the  possession  of 
Harvat  and  before  the  expiration  of  the  fifteen  days'  option 
the  defendant,  as  sheriff,  seized  the  goods  as  the  property  of 
Harvat  in  an  attachment  suit  brought  against  him  by  one  of 
his  creditors.  It  further  appears  from  the  evidence  that  Clark 
had  previously  been  acting  for  the  plaintiff  in  the  investment 
of  her  money,  and  she  gave  him  special  authority  as  her  agent 
to  purchase  the  property  in  question  from  the  restaurant  com- 
pany and  look  after  her  interests  in  the  matter.  At  the  time 
of  the  seizure  of  the  property  by  defendant,  Harvat  was  run- 
ning the  restaurant  and  was  in  possession  of  the  property  in 
litigation  herein.  The  creditors  of  the  restaurant  company 
were  settled  with,  and  they  are  making  no  claim  with  reference 
to  the  property.  The  foregoing  facts  were  proven  without  sub- 
rial  conflict  in  the  testimony,  except  that  there  was  evi- 
dence tending  to  show  that  Harvat  while  in  possession  had 
made  some  declarations  01  his  proprietorship  in  said  property. 
On  the  evidence  as  presented  the  court  was  fully  warranted  in 
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finding  that  plaintiff  was  the  owner  of  the  property  at  the  time 
it  was  seized  by  defendant.  There  was  nothing  tending  to 
show  that  Harvatj  the  debtor  in  the  attachment  suit,  was  the 
owner  of  the  property  exeept  his  own  declarations  to  that 
;.  which  seem  to  have  been  received  in  evidence  without 
objection  made  thereto;  as  against  the  other  undisputed  facts 
showing  that  plaintiff  had  bought  and  paid  for  the  property, 
these  declarations  could  have  little  weight. 

The  remaining  contention  of  appellant  is  that  the  court  erred 
in  refusing  to  allow  the  defendant  to  amend  his  answer  to 
conform  to  the  proofs.  It  appears  from  the  record  that  the 
request  to  be  permitted  to  amend  the  answer  was  not  made 
until  after  the  case  was  submitted  to  the  court  for  decision; 
how  long  after  such  submission,  or  whether  the  request  to 
amend  was  made  before  the  case  was  decided,  does  not  appear. 
But  aside  from  this,  it  does  not  appear  that  any  evidence  was 
excluded  at  the  trial  on  account  of  any  defect  in  the  answer. 
Xor  can  we  see  how  any  prejudice  or  injury  accrued  to  de- 
fendant for  want  of  anything  in  his  answer,  or  how  his  situa- 
tion might  be  bettered  if  his  answer  were  in  any  way  changed. 
The  defendant  appears  to  have  lost  his  case  for  want  of  evi- 
dence, and  not  on  account  of  any  defect  in  his  answer. 

The  order  appealed  from  should  be  affirmed. 

Ilaynes,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  ap- 
pealed from  is  affirmed. 

Henshaw,  J.,  McFarland,  J.,  Temple,  J. 
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[Crim.  No.  G43.     In  Bank.— December  29,  1900.] 

THE  PEOPLE,  Respondent,  v.  J.  ELLIS  EODLEY,  Appel- 
lant. 

Criminal  Law — Perjury — Indictment — Assignment  of  Perjury — Ab- 
sence of  Demurrer. — An  indictment  for  perjury  which,  after  setting 
out  the  testimony  alleged  to  have  been  falsely  given  in  the 
matter  of  the  probate  of  an  alleged  will,  avers  generally  "that 
said  statements  made  as  aforesaid"  by  the  defendant  "were 
then  and  there  false  and  untrue,"  and  were  known  by  the  de- 
fendant to  be  so  at  the  time  of  making  them,  contains  a  suffi- 
cient assignment  of  perjury  in  the  absence  of  a  demurrer  to  the 
indictment. 

Id. — "Waiver  of  Uncertainty — Motion  to  Arrest  Judgment. — Uncer- 
tainty in  the  assignment  of  perjury  as  to  the  falsity  of  numer- 
ous statements  of  the  defendant  charged  to  have  been  perjurous, 
in  not  conforming  fully  to  the  requirements  of  sections  950  and 
952  of  the  Penal  Code,  is  waived  by  a  failure  to  demur  to  the 
indictment,  and  cannot  be  taken  advantage  of  after  trial  upon 
the  merits    by  a  motion  in  arrest  of  judgment 

Id. — Averment  of  "Materiality."  — An  allegation  in  the  indictment 
that  the  testimony  alleged  to  be  false  "was  then  and  there 
material  to  the  issue  and  matter  being  heard  in  said  proceed- 
ing," is  a  sufficient  averment  as  to  materiality. 

Id. — Amendment  of  Indictment  Before  Arraignment — Correction 
of  Mistake. — An  indictment  may  be  resubmitted  to  the  grand 
jury  by  the  court  for  the  amendment  thereof  by  the  correction 
of  a  mistake  occasioned  by  inadvertence,  where  the  defendant 
has  not  been  arraigned  and  has  not  pleaded  thereto,  and  is 
injured  in  no  way  by  the  correction. 

Id. —  Affidavit  of  Bias  of  Judge — Counter-Affidavits — Power  of 
Court  to  Decide.— Where  counter-affidavits  are  presented  in 
opposition  to  an  affidavit  of  the  bias  or  prejudice  of  the  judge 
about  to  try  the  case,  pursuant  to  section  170  of  the  Code  of 
Civil  Procedure,  the  court  may  decide,  after  reading  all  of  the 
affidavits,  that  the  regular  judge  is  not  disqualified  to  try  the 
case,  and  may  refuse  to  transfer  the  cause,  or  to  change  the 
judge. 

Id. — Counter-affidavit  of  Judge — Objection  Upon  Appeal. — Where 
the  jud.ce  presented  a  counter-affidavit  of  his  own  feelings 
toward  the  defendant  and  his  case,  which  was  not  objected  to 
by  the  defendant  at  the  hearing,  it  is  too  late  to  object  thereto 
for  the  first  time  upon  appeal. 

Id. — Jury — Challenge  to  Panel — Substantial  Compliance  With  Law. 
Where   there  was   no   substantial    departure   from    the  forms 
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prescribed  by  law  in  respect  to  the  drawing  and  return  of  the 
jury,  a    challenge  to  the  panel  is  properly  overruled. 

Id. — List  of  Jurous — Nambs  Left  in  Box — Estimate  of  Population.— 
The  supervisors,  in  making  up  the  list  of  jurors  of  the  number 
ordered  by  the  court  for  the  current  year,  may  include  as  part 
of  the  list,  though  not  as  increasing  it,  the  names  of  such  quali- 
fied jurors  as  were  left  in  the  box  for  the  previous  year  and  did 
not  serve;  and  they  may  also  estimate  the  population  of  the 
wards  and  townships  by  the  number  of  votes  cast  in  each  dis- 
trict at  the  last  preceding  election. 

Id. — Perjury  Upon  Probate  of  Will — Evidence — Affidavits  Used 
Upon  Hearing. — Upon  the  trial  of  a  charge  of  perjury  committed 
upon  The  hearing  of  the  probate  of  a  will,  the  affidavit  of  the 
publication  of  the  notice  of  hearing  and  the  other  affidavits 
used  in  the  probate  proceeding  are  admissible  as  part  of  the 
record  of  the  matter  in  which  the  perjury  is  charged  to  have 
been  committed,  and  are  competent  evidence  to  prove  the 
matters  therein  stated. 

Id. — Circumstantial  Proof  of  Conspiracy — Probate  of  Fictitious 
"Will — Attempted  Bribery — Concert  of  Action. — Evidence  of  the 
testimony  given  at  the  hearing  of  the"  probate  matter,  ami 
that  the  alleged  will  was  fictitious  and  was  written  by  the 
proponent,  who  was  named  as  a  beneficiary  thereunder,  and  that 
both  the  proponent  of  the  will  and  the  defendant  had  attempted 
by  offers  of  bribery  to  secure  another  person  as  a  subscribing 
witness  to  the  will  after  the  death  of  the  alleged  testator,  is 
competent  and  sufficient  proof  of  a  concert  of  action  between 
the  proponent  and  the  subscribing  witnesses  to  accomplish  one 
common  criminal  purpose,  and  establishes  a  conspiracy  between 
them  by  the  circumstantial  method  of  proof. 

Id. — Declarations  and  Acts  of  Coconspirator. — Where  a  conspiracy  is 
established  between  the  defendant  and  other  persons,  the  decla- 
rations and  acts  of  a  coconspirator  made  and  done  in  course  of 
carrying  out  the  common  criminal  design  are  competent  evi- 
dence against  the  defendant. 

Id. — Order  of  Proof  of  Conspiracy  and  of  Declarations — Discretion. 
Where,  on  the  whole  testimony,  the  conspiracy  is  proved  be- 
yond doubt,  the  order  of  proof  thereof  is  in  the  discretion  of 
the  court:  and  it  may  permit  additional  evidence  of  conspiracy 
after  the  admission  of  the  declarations  of  a  coconspirator. 

Id. — General  Objection  to  Conversation— Declaration  as  to  Bribery 
of  Defendant — Objection  not  Urged — Instruction. — Where  the 
defendant  offered  only  a  general  objection  to  proof  of  a  con- 
versation of  the  proponent  of  the  will  as  a  coconspirator,  much 
of  which  was  certainly  competent,  and  raised  no  special  ob- 
jection to  her  particular  declaration  that  the  defendant  was  to 
receive  five  thousand  dollars  for  witnessing  the  will,  and  did 
not  move  to  strike  out  that  declaration  as  incompetent  to  prove 
the  conspiracy,  and    an    instruction  was    given  at  his  request 
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that  her  declarations  conld  not  be  considered  unless  the  jury 
first  find  from  the  evidence  beyond  reasonable  doubt  that  a 
conspiracy  existed  between  thorn,  it  will  not  be  inquired  upon 
appeal  whether  such  particular  declaration  was  hearsay  evi- 
dence or  not. 

Id. — Broad  Motion  to  Strike  Oct  Declarations. — A  motion  to  strike 
out  the  evidence  of  a  witness  as  to  the  declarations  of  a  co- 
conspirator which  covers  competent  evidence  of  such  declara- 
tions is  too  broad,  and  is  properly  overruled. 

Id. — Object  of  Conspiracy — Declarations  of  Coconspirator  After 
Perjury — Influencing  Witness  Before  Grand  Jury. — Where  it 
appears  that  the  object  of  the  conspiracy  was  not  merely  to 
probate  the  false  will,  but  to  '"loot"  the  estate,  and  that  it  was 
still  necessary  for  the  conspirators  to  avoid  detection  and  im- 
prisonment, and  to  keep  up  the  deception  before  the  probate 
court,  evidence  of  the  declarations  of  the  proponent  of  the  will 
made  after  the  date  of  the  alleged  perjury,  showing  that  she 
sought  to  induce  one  to  whom  she  had  ottered  a  bribe  to  be- 
come a  subscribing  witness  to  the  false  will,  not  to  testify  be- 
fore the  grand  jury  is  admissible  against  the  defendant,  as 
being  evidence  of  the  declarations  of  a  coconspirator  made  in 
furtherance  of  the  common  design,  and  not  made  after  its  ac- 
complishment. 

Id. — Self-Serving  Declarations — Corroboration — Motive  —  Absence 
of  Proof. — Declarations  of  the  defendant,  testified  to  by  himself  to 
have  been  made  soon  after  the  death  of  the  alleged  testator, 
that  the  alleged  will  was  then  in  existence,  are  self-serving  and 
inadmissible  to  corroborate  his  evidence,  in  the  absence  of  proof 
that  they  were  made  at  a  time  when  he  had  no  motive  or  in- 
terest to  fabricate  them,  and  of  evidence  tending  to  show 
when  the  criminal  design   was  first  conceived. 

Id. — Declaration  of  Deceased — Intention  to  Remember  Proponent  of 
Will — Incompetent  Evidence. — The  declaration  of  the  deceased  as 
to  his  intention  to  remember  the  proponent  of  the  false  will 
for  her  kindness  to  him  is  not  competent  evidence  on  questions 
pertaining  soiely  to  the  formal  execution  of  the  will,  or  upon  a 
charge  of  false  swearing  as  to  its  execution. 

Id.— Materiality  of  Perjured  Evidence — Probate  of  Attested  Olo- 
graphic Will.— Where  the  petition  for  probate  of  the  alleged  will 
stated  the  petitioner's  belief  that  the  will  was  wholly  written, 
dated,  and  signed  by  the  testator,  and  also  stated  facts  show- 
ing its  formal  execution  and  attestation  before  subscribing  wit- 
nesses, and  the  court  decreed  both  that  it  was  olographic  and 
was  executed  as  a  nonolographic  will  should  be,  the  defend- 
ant's testimony  to  the  execution  and  attestation  of  the  will 
was  material  to  the  matter  before  the  court. 

Id. — Form  of  Oath  of  Defendant. — It  is  not  material  to  the  charge  of 
perjury  whether  the  defendant  was  sworn  in  the  probate  pro- 
ceeding in  the  usual  form,  or  otherwise. 
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io. — Jurisdiction  of  Probate  Proceeding — Recitals  in  Decree — Proof 
of  Publication — Power  of  Court. — The  jurisdiction  of  the  court 
over  the  probate  proceeding  is  to  be  determined  from  the 
record  thereof;  and  where  the  decree  contains  all  the  necessary 
recitals  to  show  tnat  the  court  had  jurisdiction  over  the  mat- 
ter of  the  petition  for  probate,  which  was  shown  to  have  been 
filed,  it  is  immaterial  whether  the  affidavit  of  publication  of 
the  notice  of  hearing  was  regular  or  defective.  The  court 
having  jurisdiction  had  power  to  hear  the  evidence  as  to  the 
will,  and  to  permit  a  new  affidavit  of  publication  to  be  filed 
thereafter,  if  necessary. 

Id. — Direct  Evidence  of  Perjury — Falsity  of  Testimony — Construc- 
tion of  Code. — The  rule  laid  down  in  section  1968  of  the  Code  of 
Civil  Procedure  requiring  direct  evidence  in  cases  of  perjury 
means  that  there  mus-t  be  direct  evidence  only  as  to  the  falsity 
of  the  testimony  charged  to  be  perjury. 

Id. — Direct  Testimony  of  Accomplice — Corroboration — Credibility — 
Province  of  Jury. — An  accomplice  may  be  the  one  witness  giving 
the  direct  and  positive  evidence  required  by  section  1968  of  the 
Code  of  Civil  Procedure  in  cases  of  perjury,  in  connection  with 
other  corroborating  circumstances,  required  by  that  section  in 
case  of  any  single  witness;  and  the  credibility  of  such  accom- 
plice and  the  weight  of  his  testimony  is  a  question  for  the  jury 
in  such  cases  as  in  others. 

Id. — Requested  Instructions  Covered  ry  Charge  Given. — It  is  not 
error  to  refuse  requested  instructions  substantially  covered  by 
the  charge  given. 

Id. — Error  in  Requested  Instructions — The  defendant  cannot  assign 
error  in  instructions  given  at  his  own  request. 

Id. — Caution  as  to  Oral  Admissions — Province  of  Jdry. — Instructions 
invading  the  province  of  the  jury  in  cautioning  them  against 
testimony  of  oral  admissions  and  statements  should  be  rejected. 
Any  instruction  given  on  that  subject  should  be  confined  as 
nearly  as  possible  to  the  language  of  subdivision  4  of  section 
2061  of  the  Code  of  Civil  Procedure. 

Id. — Reasonable  Doubt — Duty  of  Individual  Jurors — Improper  In- 
struction.— A  requested  instruction  to  the  effect  that  it  is  the  duty 
of  each  juror  to  decide  the  question  of  reasonable  doubt  for 
himself,  "and  not  to  compromise  or  sacrifice  his  views  or 
opinions  of  the  case  in  deference  to  the  views  or  opinions  of 
others,"  is  properly  refused. 

Id. — Circumstances  Corroborating  Direct  Witness — Requested  In- 
structions.— Section  1908  of  the  Code  of  Civil  Procedure  does  not 
require  "strong"  corroborating  circumstances  to  sustain  the 
direct  evidence  of  one  witness  to  the  fact  of  perjurj-,  and  an 
instruction  containing  that  word  is  properly  modified  by  strik- 
ing it  out.  Where  full  instructions  are  given  as  to  the  necessity 
of  corroborating  circumstances  established  by  independent  evi- 
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dence  of  such  a  character  as  clearly  to  turn  the  scale  and 
overcome  the  oath  of  the  defendant  and  the  presumption  of  his 
innocence,  a  requested  instruction  that  the  corroborative  evi- 
dence, if  true,  must  make  the  facts  sworn  to  by  the  defendant 
not  true,  is  properly  refused. 

Id. — Criminal  Intent — Intent  to  Swear  Falsely — Requested  Instruc- 
tion.— The  intent  to  swear  falsely  is  the  "specific  criminal  intent" 
required  in  cases  of  perjury;  and  where  the  instructions  given 
cover  that  subject,  a  general  instruction  requested  that  the  tes- 
timony must  have  been  given  with  a  "specific  criminal  intent," 
not  specified  in  the  requested  instruction,  is  properly  refused. 

Id. — Burden  of  Proof — Reasonable  Doubt — Preponderance  of  Evi- 
dence— Instructions. — Where,  in  addition  to  instructions  given 
that  the  burden  of  proof  is  on  the  prosecution,  and  that  the  jury 
must  be  entirely  satisfied  of  defendant's  guilt  before  they  can 
convict,  they  are  instructed  that  "if,  upon  such  proof,  there  is 
a  reasonable  doubt  remaining,  the  accused  is  entitled  to  the 
benefit  of  it  by  an  acquittal,  for  it  is  not  sufficient  to  establish 
a  probability,  though  a  strong  one,  arising  from  the  doctrine  of 
chances  that  the  fact  charged  is  more  likely  to  be  true  than 
the  contrary;  but  the  evidence  must  establish  the  truth  of  the 
fact  to  a  reasonable  and  moral  certainty,"  etc.,  the  charge  is  the 
equivalent  of  a  requested  instruction  that  no  mere  preponderance 
of  evidence  would  warrant  a  conviction,  and  it  is  not  error  to  refuse 
it. 

Id. — Improper  Remark  of  District  Attorney — Defendant  not  Injured. 
An  improper  remark  of  the  district  attorney  as  to  the  prompt- 
ness of  the  verdict  of  a  jury  on  a  contest  of  the  alleged  wrill 
is  not  prejudicial  to  the  defendant,  where  it  appears  that  he 
admitted  at  the  trial  that  the  will  was  bogus  and  was  not  in 
the  handwriting  of  the  deceased,  and  it  was  proven  without 
conflict  that  the  will  and  the  signature  of  the  alleged  testator 
was  written  by  the  proponent  of  the  will. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Butte 
County  and  from  an  order  denying  a  new  trial.  John  C.  Gray, 
Judge. 

The  facts  are  stated  in  the  opinion. 

George  D.  Collins,  for  Appellant. 

Tirey  L.  Ford,  Attorney  General,  C.  N.  Post,  Assistant 
Attorney  General,  and  Joseph  D.  Sproul,  District  Attorney  of 
Butte  County,  for  Kespondent. 

GRAY,  C. — The  defendant  was  convicted  of  perjury  and  sen- 
tenced to  imprisonment  in  the  state  prison  for  the  term  of 
twelve  years.     He  appeals  from  the  judgment  and  from  an 
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order  denying  his  motion  for  a  new  trial.  The  transcript  on 
appeal  contains  a  bill  of  exceptions.  The  defendant  was  a 
practicing  physician,  and  for  at  least  a  portion  of  the  time  cov- 
ered by  the  evidence  he  was  the  mayor  of  Chico. 

The  theory  of  the  prosecution  is  that  the  defendant  com- 
mitted the  crime  charged  to  assist  the  purpose  of  a  conspirac}r 
entered  into  between  himself,  Mrs.  Iiouseworth,  and  J.  M.  Gar- 
ner, to  the  end  that  Mrs.  Houseworth  might  succeed  to  the 
estate  of  one  A.  Fuller,  deceased,  by  means  of  a  false  and 
forged  will.  The  perjury  is  charged  to  have  been  committed 
by  defendant,  as  a  pretended  subscribing  witness,  at  the  pro- 
bate of  the  will.  The  alleged  will  was  shown  to  be  in  the 
handwriting  of  Mrs.  Houseworth,  and  she  was  by  the  terms 
thereof  to  have  received  all  the  property  and  estate  of  deceased 
except  a  thousand  dollars;  said  estate  being  about  thirty-two 
thousand  dollars  in  value.  The  accomplice,  Garner,  pleaded 
guilty  to  the  charge  of  perjury,  and  thereafter,  at  the  trial  of 
defendant,  he  testified  in  substance  that  he  and  defendant 
signed  the  will  together  in  the  presence  of  each  other,  and 
without  the  request  or  presence  of  Fuller,  in  the  summer  of 
1898,  and  several  months  after  the  death  of  said  Fuller;  that 
defendant  persuaded  him  to  sign  by  saying  there  was  five  thou- 
sand dollars  in  it  for  each  of  them;  and  that  after  they  had 
both  signed  defendant  wrote  the  attesting  clause  in  above  their 
signatures.  The  following  is  a  copy  of  the  said  alleged  will 
and  the  attestation  thereto,  to  wit: 

"June  9th,  1897. 

"I  desire  that  Mrs.  Minnie  Houseworth  have  all  my  prop- 
erty at  my  death,  except  I  reserve  one  thousand  dollars  to 
be  equally  divided  between  the  legal  heirs  to  my  estate. 

"A.  FTJLLEK. 

"Signed  as  witnesses  after  being  requested  to  do  so  by  A. 
Fuller,  he  declaring  this  to  be  his  will  and  that  he  had  signed 
it.  "We  therefore,  in  his  presence  and  in  the  presence  of  each 
other,  signed  our  names  as  witnesses. 

"Aug.  3,  1897.  J.  E.  EODLEY, 

"J.  M.  GAKXEK." 

It  is  shown  that  Fuller  died  on  or  about  October  18,  1897; 
and  that  defendant  testified  at  the  hearing  in  the  matter  of 
the  probate  of  said  alleged  will  that  he  signed  the  will  as  a 


246  People  v.   Rodley.       [131  CaL 

subscribing  witness  on  August  3,  1897,  in  the  presence  of  Ful- 
ler and  Garner,  and  that  Fuller  then  and  there  declared  that 
he  had  signed  the  will  and  requested  defendant  and  Garner 
to  sign  as  witnesses.  H.  T.  Batchelder,  county  clerk  of  Butte 
county,  testified  that  in  February,  1898,  he  had  two  conversa- 
tions with  defendant;  that  in  the  first  one  defendant  asked 
him  if  he  was  acquainted  with  Fuller's  signature,  and  on  his 
replying  that  he  thought  he  was,  defendant  asked  him  if  he 
would  be  willing  to  certify  to  it  if  he  knew  it  to  be  Fuller's 
signature.  Defendant  did  not  at  that  time  exhibit  any  docu- 
ment, but  said:  "If  you  could  be  certain  that  it  is  his  will  it 
would  be  to  your  interest  in  the  sum  of  three  thousand  dol- 
lars." In  the  second  conversation,  had  also  in  February,  1898 
— the  date  of  which  is  fixed  by  a  letter  from  defendant — the 
defendant  exhibited  the  identical  will  which  was  subsequently 
filed  for  probate  and  concerning  which  defendant  gave  the  al- 
leged false  testimony;  the  witness  read  the  same  over  once  or 
twice;  the  defendant  asked  him  if  he  thought  that  was  Fullers 
signature,  to  which  he  replied,  "I  think  not,  doctor";  the  de- 
fendant then  said,  "'You  wouldn't  be  willing  to  sign  it  as  a 
witness?"  and  Batchelder  answered  that  he  would  not;  that 
he  had  signed  but  few  wills,  and  those  always  upon  invitation. 
The  defendant  was  the  family  physician  of  the  witness  Batch- 
elder,  and  they  were  on  friendly  terms  at  the  time  of  the  oc- 
currences narrated.  The  defendant  as  a  witness  squarely  de- 
nied that  he  had  ever  exhibited  any  will  to  Batchelder  or  had 
ever  asked  him  anything  about  Fuller's  signature,  and  reaf- 
firmed the  truth  of  the  testimony  given  by  him  at  the  probate 
of  the  will.  On  cross-examination  the  defendant  was  asked  if 
on  the  twenty-fifth  day  of  October,  1899,  in  a  conversation 
with  S.  H.  Wilson,  the  sheriff,  he,  the  defendant,  did  not  use 
the  following  language:  "There  was  nothing  in  that  Batchelder 
matter  that  has  been  before  the  grand  jury.  I  did  go  down 
to  Biggs  on  the  fifteenth  day  of  February,  1S98,  and  I  had 
witnessed  a  will  for  Alfred  Fuller,  and  it  was  lost,  so  I  made 
a  copy  of  it,  and  took  the  copy  down  with  me  and  showed  it 
to  Batchelder  and  asked  him  if  he  thought  he  would  sign  that 
as  a  witness  or  not,  and  he  told  me  he  wouldn't  have  anything 
to  do  with  it,  so  I  put  on  my  overcoat  and  went  out,  and  on 
the  road  home  I  tore  the  copy  up."     In  reply  the  defendant 
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said:  "I  think  I  did  make  that  statement,"  and  when  asked 
if  the  statement  -was  correct  he  said:  "I  think  so;  yes,  sir." 
Later  in  his  cross-examination  when  the  same  matter  was  re- 
verted to  and  he  was  asked  concerning  it,  he  replied:  "I  don*:; 
recollect  saying  anything  of  the  kind."  Subsequently,  said  S. 
H.  "Wilson  was  called  by  the  prosecution  and  testified  in  sub- 
stance that  the  defendant  did  make  the  statement  substantially 
as  quoted  in  the  question  above. 

It  appeared  from  the  evidence  that  Mrs.  Houseworth  and 
said  Garner  were  also  witnesses  at  the  probate  of  the  will;  that 
the  testimony  of  the  latter  as  to  the  facts  surrounding  the  wit- 
nessing of  the  will  was  substantially  the  same  as  that  of  the 
defendant.  Mrs.  Houseworth  presented  the  will  for  probate 
October  19,  1898,  in  her  petition  stating  that  she  believed  it 
was  in  the  handwriting  of  the  deceased,  Fuller,  and  at  that 
hearing  she  testified  that  she  had  received  the  will  from  one 
H.  Oarmack  on  October  17,  1898,  and  that  she  never  saw  the 
document  before  that  date.  In  May,  1898,  as  testified  at  the 
trial  by  one  J.  B.  Swearingen,  Mrs.  Houseworth  stated  to  him 
that  she  had  a  will  that  Mr.  Fuller  had  left  her  and  she  had 
received  it  in  a  letter  handed  her  by  a  Mr.  Fimple;  that  it 
did  not  have  any  witnesses  to  it  and  the  lawyers  told  her  it 
needed  two  witnesses;  "and  so  all  they  will  have  to  do  is  to 
write  on  a  piece  of  paper  that  they  had  signed  it  at  Fuller's 
request,  and  sign  their  names  to  it  and  attach  it  to  the  will." 
"\Sow/  she  said,  'I  want  you  to  sign  as  one  of  the  witnesses; 
Dr.  "Rodley  has  agreed  to  sign  it  for  one,  and  I  have  agreed  to 
give  him  five  thousand  dollars  to  sign  it,  and  I  will  give  you 
the  same.  I  would  not  offer  you  any  less  than  I  agreed  to  pay 
Mr.  "Rodley.'" 

On  this  appeal  a  great  many  points  are  made,  the  more  im- 
portant of  which  we  will  take  up  and  dispose  of  in  the  order 
in  which  they  are  presented  in  appellant's  brief. 

1.  The  indictment  is  in  the  following  language:  "J.  Ellis 
Bodley  is  accused  by  the  grand  jury  of  the  county  of  Butte, 
state  of  California,  by  this  indictment,  of  the  crime  of  per- 
jurv,  a  felony,  committed  as  follows,  to  wit:  That  on  the 
twenty-third  day  of  November,  1898,  and  before  the  finding 
of  this  indictment,  at  the  county  of  Butto.  state  of  California, 
in  the  superior  court  of  the  said  county  of  Butte,  and  state  of 
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California,  Honorable  John  C.  Gray,  judge  presiding  therein, 
there  was  pending  and  on  trial  before  the  said  superior  court 
of  the  county  of  Butte,  a  certain  proceeding,  to  wit:  The  mat- 
ter of  the  probate  of  the  alleged  will  of  one  Alfred  Fuller,  de- 
ceased, and  the  petition  of  Mrs.  Minnie  Houseworth  for  letters 
of  administration  with  the  will  annexed.  And  said  superior 
court,  as  aforesaid,  had  competent  jurisdiction  then  and  there 
to  hear,  decide,  and  determine  said  matter  and  proceeding  ac- 
cording to  the  law  of  the  state  of  California,  and  was  then 
and  there  fully  empowered  to  administer  the  law  in  said  mat- 
ter and  proceeding;  the  said  J.  Ellis  Eodley  was  then  and 
there  called  as  a  witness  in  said  matter,  and  then  and  there 
took  an  oath  before  the  said  superior  court,  and  under  the 
direction  of  said  superior  court  of  the  county  of  Butte,  state 
of  California,  in  due  form  of  law,  that  he,  the  said  J.  Ellis 
Eodley,  would  then  and  there  testify  truly,  as  a  witness  in  the 
matter  and  proceeding  then  and  there  being  heard  by  said 
superior  court,  as  aforesaid,  said  oath  having  been  then  and 
there  administered  by  one  C.  F.  Belding,  who  was  then  and 
there  a  duly  appointed,  qualified,  and  acting  deputy  county 
clerk  of  said  county  of  Butte,  state  of  California,  then  and 
there  an  officer  authorized  by  law  to  administer  oaths,  and  to 
administer  an  oath  to  said  J.  Ellis  Eodley,  as  a  witness  in  said 
proceeding,  then  and  there  pending  as  aforesaid;  he,  the  said 
J.  Ellis  Eodley,  did  then  and  there,  and  being  so  sworn,  at 
said  county  of  Butte,  state  of  California,  and  in  said  proceed- 
in^  aforesaid,  in  a  matter  material  to  such  issue  then  and  there 
being  heard  by  said  court  as  aforesaid,  he,  the  said  J.  Ellis 
Eodley,  having  so  taken  such  oath  as  aforesaid,  willfully,  un- 
lawfully, corruptly,  falsely,  feloniously,  and  contrary  to  such 
oath  by  him,  the  said  J.  Ellis  Eodley,  then  and  there  taken,  and 
he,  the  said  J.  Ellis  Eodley,  then  and  there  knowing  the  same 
to  be  false  and  untrue,  state,  declare,  make  oath,  swear,  and 
testify  the  truth  to  be  in  substance  as  follows,  to  wit."  Then 
follow  some  nine  or  ten  folios  of  the  testimony,  both  question 
and  answer,  of  the  defendant  given  at  the  hearing  of  the  said 
probate  proceeding,  and  after  that  the  indictment  continues  as 
follows: 

"All  of  which  was  then  and  there  material  to  the  issue  and 
matter  being  heard  in  said  proceeding,  and   thai  said  state- 
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ments  made  as  aforesaid  by  said  J.  Ellis  Eodley  were  then  and 
there  false  and  untrue  and  were  then  and  there  at  the  time  of 
making  them  by  said  J.  Ellis  Eodley  known  by  said  J.  Ellis 
Eodley  to  be  so  false  and  untrue. 

""Whereby  he,  the  said  J.  Ellis  Eodley,  did  then  and  there,  as 
aforesaid,  willfully,  corruptly,  and  contrary  to  his  oath,  and 
knowing  his  testimony  to  be  false,  swear  falsely,  and  feloni- 
ously commit  willful  perjury,  contrary,"  etc. 

There  was  no  demurrer  to  the  indictment,  but  on  arraign- 
ment the  defendant  pleaded  not  guilty. 

The  objections  urged  to  this  indictment  are:  (a)  It  omits 
the  requisite  "assignment  of  perjury";  (b)  There  is  no  adequate 
averment  showing  the  materiality  of  the  testimony.  The  re- 
quirement of  the  law  as  to  "assignment  of  perjury"  is  found 
in  section  9G6  of  the  Penal  Code,  and  requires  only  that  there 
be  "proper  allegations  of  the  falsity  of  the  matter  on  which 
the  perjury  is  assigned."  The  allegations  to  the  effect  that 
the  statements  made  by  defendant  were  then  and  there  false 
and  untrue  and  known  by  him  to  be  so  false  and  untrue  are, 
we  think,  in  the  absence  of  a  demurrer,  a  sufficient  "assign- 
ment of  perjury"  under  the  code  provision  above  cited.  This 
precise  question  has  never  been  decided  by  this  court  so  far 
as  we  have  been  able  to  ascertain.  In  People  v.  Ah  Bean,  77 
Cal.  12,  and  People  v.  De  Carlo.  124  Cal.  462,  the  indictment 
was  in  each  instance  in  substantially  the  same  form,  so  far  as 
the  "assignment  of  perjury"  is  concerned,  as  it  is  in  this  case. 
But  in  neither  of  those  cases  was  any  question  made  as  to  the 
sufficiency  of  the  indictment  in  this  respect.  However,  it 
seems  plain  here  that  the  indictment  states  facts  constituting 
an  offense,  and  the  worst  that  can  be  said  of  it  is,  that  it  is 
not  as  specific  and  certain  as  it  should  have  been  in  its  allega- 
tions as  to  the  falsity  of  the  numerous  statements  of  defend- 
ant charged  to  have  been  perjurous;  and  perhaps  the  indict- 
ment for  that  reason  does  not  conform  to  the  requirements  of 
sections  950  and  952  of  the  Penal  Code.  But  an  uncertainty 
of  such  a  character  would  be  waived  by  the  defendant's  failure 
to  demur.  He  cannot,  under  our  system,  lie  by  until  he  shall 
see  the  result  of  a  trial  of  his  case  on  its  merits  and  then  be 
permitted  to  take  advantage  of  a  mere  uncertainty  in  the  in- 
dictment by  motion  in  arrest  of  judgment.     (Pen.  Code,  sees. 
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1004,  1012,  1185;  People  v.  Swenson,  49  Cal.  388;  People  v. 
Chuerj  Ting  Git,  100  Cal.  437;  People  v.  Mesa,  93  Cal.  580; 
People  v.  Villa rino,  6G  Cal.  228.) 

It  is  specifically  alleged  in  the  indictment  that  the  testi- 
mony alleged  to  be  false  "was  then  and  there  material  to  the 
issue  and  matter  being  heard  in  said  proceeding."  This  is  a 
sufficient  allegation  as  to  materiality.  (People  v.  Be  Carlo, 
supra.)  The  other  objections  <to  the  indictment  are  based  on 
false  premises  and  will  each  disappear  on  a  careful  reading  of 
that  document. 

2.  It  appears  that  the  grand  jury  made  a  partial  report  and 
presented  a  true  bill  against  defendant  for  perjury  on  Decem- 
ber 15,  1S99,  and  the  clerk  was  directed  by  the  court  to  file 
the  same  and  issue  a  bench  warrant  thereon  for  the  arrest  of 
defendant,  and  his  bail  was  fixed  at  the  sum  of  fire  thousand 
dollars.  The  jury  then  retired  for  further  deliberation.  At 
3  o'clock  P.  M.  of  the  same  day  the  grand  jury  returned  into 
court,  and  after  being  called  the  court  stated  and  the  jury  re- 
sponded as  follows: 

"The  indictment  which  was  presented  this  forenoon  in  the 
case  of  The  People  of  the  State  of  California  v.  J.  Ellis  Rodley, 
Defendant,  was  resubmitted  by  the  court  to  the  grand  jury 
from  the  district  attorney  to  correct  an  error  that  appeared 
upon  the  face  of  the  indictment,  in  this,  that  it  appeared  from 
the  indictment  presented  that  the  matter  before  the  court  at 
the  time  that  J.  Ellis  Eodley  was  sworn  was  a  petition  for  let- 
ters testamentary  in  the  estate  of  Alfred  Fuller,  deceased, 
whereas  the  fact  was,  and  it  is  in  the  knowledge  of  the  court, 
that  the  petition  called  for  letters  of  administration  with  the 
will  annexed. 

"Q.  Have  you  now,  Mr.  Foreman,  the  indictment  corrected 
in  that  respect?     A.     Yes. 

"Q.  Has  it  been  submitted  and  voted  upon  after  correc- 
tion?   A.     Yes. 

"Q.  And  it  is  now  returned  to  this  court  as  the  correct  in- 
dictment?    A.     Yes."' 

The  clerk  was  thereupon  directed  to  file  the  indictment,  and 
that  the  record  show  that  it  had  been  resubmitted.  A  bench 
warrant  was  ordered  to  issue  for  the  arrest  of  said  J.  Ellis 
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Eodley,  with  bail  fixed  at  five  thousand  dollars.  It  was  upon 
the  indictment  as  amended  that  the  defendant  was  arraigned, 
pleaded  not  guilty,  and  was  thereafter  tried.  He  was  not  ar- 
raigned on  the  indictment  prior  to  its  amendment.  It  appears 
from  the  foregoing  that  there  must  have  been  a  variance  be- 
tween the  indictment  as  originally  presented  to  the  court  and 
the  evidence  upon  which  the  indictment  was  found.  There  is 
nothing  in  the  law  that  Avill  prevent  the  correction  of  a  mere 
mistake  like  this,  the  result,  no  doubt,  of  an  inadvertence. 
The  defendant  is  injured  in  no  way  by  the  correction.  "There 
is  no  doubt  that,  with  leave  of  the  court,  an  indictment  may 
be  amended  by  the  grand  jury  at  any  time  before  the  prisoner 
has  pleaded  and  before  they  are  discharged."  (Thompson  & 
Merriam  on  Juries,  701;  Lawless  v.  State,  4  Lea,  173;  State  v. 
Creight,  1  Brev.  (S.  C.)  169.1)  In  the  case  of  Terrill  v.  Superior 
Court  (Cal.,  March  17,  1900),  60  Pac.  Pep.  516,  the  question 
for  determination  was  whether  the  court,  after  demurrer  sus- 
tained to  the  indictment,  could  resubmit  the  case  to  the  same 
grand  jury  that  had  found  the  first  indictment.  It  was  held 
that  this  could  not  be  done  under  the  code  provision  cited 
therein;  but  the  judge  who  delivered  the  opinion  of  the  court 
in  the  course  thereof  remarked:  "Perhaps  before  the  defend- 
ant has  been  arraigned  the  indictment  could  be  withdrawn  and 
by  leave  of  the  court  sent  back  to  the  jury  for  amendment." 
This  is  what  seems  to  have  been  done  in  the  present  case,  and 
we  can  see  nothing  in  it  prejudicial  to  any  right  of  defend- 
ant, and  nothing  of  which  he  can  be  heard  to  complain. 

3.  The  defendant  made  and  filed  his  affidavit,  intending  to 
thereby  invoke  the  provisions  of  section  170  of  the  Code  of 
Civil  Procedure,  and  have  his  case  tried  before  a  judge  other 
than  the  regular  judge  of  the  court  in  which  the  same  was 
pending.  The  counter-affidavits  of  the  district  attorney  and 
of  the  judge  before  whom  the  defendant  objected  to  being  tried 
were  also  filed.  The  court  decided,  after  reading  all  said  affi- 
davits, that  the  regular  judge  was  not  disqualified  to  try  the 
case  and  refused  to  secure  the  services  of  another  judge  for 
that  purpose.  In  this  we  cannot  see  that  the  court  erred. 
There  was  no  objection  made  by  defendant  at  the  hearing  to 
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the  court  considering  the  affidavit  made  by  the  judge  as  to  the 
condition  of  his  own  feelings  toward  the  defendant  and  his 
case.  It  is  too  late  to  object  to  it  for  the  first  time  on  appeal. 
(Higgins  v.  City  of  San  Diego,  12G  Cal.  303.) 

4.  The  challenge  to  the  panel  was  properly  overruled.  The 
number  of  jurors  fixed  in  the  order  of  the  court  is  not  to  be 
increased  by  the  names  left  in  the  box  at  the  end  of  the  pre- 
vious year,  but  the  supervisors  are  at  liberty  to  select  from 
such  names  as  many  as  possess  the  necessary  qualifications  of 
jurors  and  have  not  served  the  previous  year,  and  make  them 
part  of  the  list  for  the  current  year.  (Code  Civ.  Proa,  sees. 
206,  211.) 

There  was  no  impropriety  in  the  supervisors  estimating  the 
population  by  the  number  of  votes  cast  in  each  district  at  the 
last  preceding  election.  We  cannot  say  that  this  was  not  the 
most  accurate  basis  they  possessed  for  such  estimate.  (Code 
Civ.  Proa,  sea  206.) 

The  clerk  testified  that  the  seventy-five  ballots  or  slips  drawn 
from  the  jury-box  were  folded  so  as  to  conceal  the  names  of 
the  persons  thereon  written;  John  S.  Henrison  being  one  of 
these  names,  it  follows  that  his  name  was  duly  concealed. 
There  was  no  substantial  departure  from  the  forms  prescribed 
by  law  in  respect  to  the  drawing  and  return  of  the  jury. 

5.  The  affidavit  of  the  publication  of  notice  of  hearing  of 
petition  for  probate  and  for  letters  was  properly  admitted  in 
evidence  as  part  of  the  record  of  the  matter  in  which  the  per- 
jury is  charged  to  have  been  committed,  and  was  competent 
evidence  to  prove  the  matters  therein  stated.  (Code  Civ.  Proa, 
Sees.  2010,  2011;  Heftin  v.  State,  88  Ga.  151.2)  The  other  affi- 
davits used  in  the  probate  proceeding  were  admissible  for  the 
same  reason. 

6.  It  was  competent  to  put  in  evidence  the  testimony  of  Mrs. 
Houseworth  and  Garner  given  at  the  hearing  of  the  probate 
matter,  as  well  as  the  conversation  of  the  former  with  the  wit- 
ness Swearingen,  wherein  she  attempted  to  persuade  said 
Swearingen  for  five  thousand  dollars  to  subscribe  as  a  witness  to 
the  alleged  will  of  the  already  deceased  Fuller,  for  the  reason 
that  all  these  acts  and  declarations,  taken  in  connection  with 
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the  acts  and  declarations  of  defendant,  tended  strongly  to  show 
that  the  defendant,  Mrs.  Houseworth,  and  Gamer  were  each 
working  to  accomplish  one  common  criminal  purpose.  Such 
concert  of  action  on  their  part  would  be  evidence  tending  to 
establish  a  conspiracy  between  them  by  the  circumstantial 
method,  which  is  usually  the  only  way  a  conspiracy  can  be  es- 
tablished. (People,  v.  Bentlcij,  75  Cal.  407.)  Before  it  was 
sought  to  put  in  evidence  the  conversation  of  Mrs.  Houseworth 
with  Swearingcn  it  had  been  shown  that  the  will  was  false  and 
fictitious  and  had  been  written  by  Mrs.  Houseworth,  and  that 
she  was,  according  to  its  terms,  the  beneficiary  thereunder,  and 
that  the  defendant  had  been  endeavoring  by  improper  means 
to  secure  a  witness  to  the  will  after  the  death  of  the  pretended 
testator.  This  was  sufficient  proof  of  conspiracy  between  the 
defendant  and  Mrs.  Houseworth  to  make  the  declaration  and 
acts  of  the  latter  done  in  course  of  carrying  out  the  common 
criminal  design  competent  evidence  against  the  former.  {Peo- 
ple v.  Lovren,  119  Cal.  88.)  Much  evidence  tending  to  estab- 
lish the  conspiracy  was  introduced  after  the  declarations  of 
Mrs.  Houseworth,  and,  taking  all  the  evidence  on  this  subject 
together,  the  conspiracy  is  made  to  appear  beyond  any  doubt. 
The  order  of  the  proof  was  in  the  sound  discretion  of  the 
trial  court,  and  we  see  no  abuse  of  such  discretion.  (People  v. 
Daniels,  105  Cal.  262;  People  v.  FeJirenbach,  102  Cal.  391.)  It 
is  particularly  urged  that  the  conspiracy  could  not  be  proved 
by  the  declarations  of  Mrs.  Houseworth,  reference  being  had, 
doubtless,  to  her  declaration  that  the  defendant  was  to  receive 
five  thousand  dollars  for  witnessing  the  will.  There  was  no 
objection  made  to  the  particular  portion  of  the  conversation 
referred  to  above,  but  the  objection  was  general  to  the  whole 
of  it.  Much  of  the  conversation  was  competent  evidence  be- 
yond any  question,  and  if  defendant  desired  those  portions  of 
it  which  tended  only  to  show  that  the  defendant  was  a  party 
to  the  conspiracy  excluded  he  should  have  moved  to  strike  out 
those  portions.  The  motion  that  the  testimony  of  Swearingen 
be  stricken  from  the  record  was  certainly  too  broad.  How- 
ever, an  instruction  was  given  at  the  request  of  defendant 
which  perhaps  had  the  same  effect  as  would  the  granting  of  a 
proper  motion  to  strike  out,  as  to  this  evidence.  '  This  instruc- 
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tion  reads  as  follows:  "You  are  instructed  that  the  alleged 
declarations  of  Mrs.  Houseworth  to  the  witness  Swearingen 
cannot  be  considered  by  you  unless  you  first  find  from  the  evi- 
dence and  beyond  all  reasonable  doubt  that  there  existed  a 
conspiracy  to  which  both  defendant  and  Mrs.  Houseworth  were 
parties."  In  view  of  this  instruction,  and  the  failure  to  object 
in  the  proper  time  and  manner,  it  is  not  necessary  for  us  to 
here  determine  whether  any  portion  of  Mrs.  Houseworth's  dec- 
larations were  hearsay  evidence  of  the  part  that  defendant  was 
taking  in  the  conspiracy  or  not. 

That  portion  of  Swearingen's  testimony  wherein  he  details 
a  conversation  with  Mrs.  Houseworth,  in  which  she  sought  to 
induce  him  not  to  testify  before  the  grand  jury  that  she  had 
offered  him  five  thousand  dollars  to  sign  a  will  as  a  witness,  was 
properly  admitted  because  the  conspiracy  and  its  purpose  was 
not  then  accomplished.  The  object  of  the  conspiracy  was  to 
"loot"  the  estate  of  the  deceased  Fuller;  the  perjury  of  defend- 
ant and  the  others  in  the  probate  proceeding  was  only  one  step 
to  this  end.  It  had  been  necessary  before  this  to  fabricate  a 
will,  and  it  was  still  necessary  for  the  conspirators  to  avoid 
detection,  keep  themselves  out  of  the  state  prison,  and  keep  up 
the  deception  that  they  were  practicing  on  the  probate  court, 
in  order  to  realize  anything  from  their  crimes;  and  it  was  with 
these  ends  in  view,  no  doubt,  that  Mrs.  Houseworth  approached 
Swearingen  on  the  subject  of  his  testimony  before  the  grand 
jury.  We  think,  therefore,  that  what  she  said  and  did  in  that 
connection  was  in  furtherance  of  the  purpose  of  the  conspiracy, 
and  does  not  come  within  those  cases  which  exclude  the  acts 
and  declarations  of  one  conspirator,  done  and  made  after  the 
"common  criminal  design"  is  accomplished  or  abandoned,  as 
against  Ins  coconspirator.  (Carter  v.  State,  106  Ga.  3723; 
Byrd  v.  State,  68  Ga.  661;  Scott  v.  State,  30  Ala.  503;  People 
v.  Opie,  123  Cal.  294.  See,  also,  People  v.  Ward,  77  Cal.  113; 
People  v.  Winters,  125  Cal.  325;  O'Neal  v.  State,  14  Tex.  App. 
582;  McFadden  v.  State,  28  Tex.  App.  241;  Allen  v.  State,  12 
Lea,  424.) 

7.  The  defendant  while  on  the  witness  stand  was  asked  by 
his  counsel  the  following  question:  "After  the  death  of  Mr. 
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Fuller  did  you  make  a  statement  to  anyone  that  this  document 
was  in  existence;  and  if  you  did,  how  soon  after  and  to  whom 
did  you  make  such  statements?"  To  which  the  witness  an- 
swered: "Well,  I  made  the  statement  to  several  people.  I  think 
I  told  Mr.  White.  I  told  several  people  right  after  he  died." 
Following  this  answer,  and  without  any  motion  to  strike  out, 
the  prosecution  objected  to  the  evidence  as  irrelevant,  imma- 
terial, and  incompetent.  After  argument  and  a  recess  of  the 
court  tliis  objection  was  sustained.  Waiving  the  question  of 
whether  the  evidence  is  shown  to  have  been  excluded,  the  de- 
fendant had  already  testified  to  the  existence  of  the  will  from 
a  time  prior  to  the  death  of  Fuller,  and  we  cannot  see  how  his 
testimony  as  to  a  statement  made  by  him  after  the  death  of 
Fuller  showing  the  existence  of  the  will  can  add  anything  to 
the  force  of  his  evidence.  Certainly,  such  testimony  is  inad- 
missible under  the  general  rule  excluding  self-serving  declara- 
tions, and  no  exception  to  this  rule  has  been  called  to  our  at- 
tention under  which  it  might  be  admitted.  For  all  that  ap- 
pears to  the  contrary,  the  defendant  may  have  had  the  same 
motive  and  purpose  to  manufacture  evidence  the  day  after  Ful- 
ler died  that  he  and  his  confederates  had  at  any  later  date  to 
manufacture  a  will.  To  make  it  admissible  at  all  it  must  be 
shown  that  the  corroborating  statement  sought  to  be  put  in 
evidence  was  made  at  a  time  when  defendant  had  no  motive 
or  interest  to  fabricate  such  statement;  here,  however,  there 
is  nothing  to  show  when  the  criminal  design  was  first  con- 
ceived. (Mason  v.  Vestal,  88  Cal.  3964;  People  v.  Doyell,  48 
Cal.  85.) 

8.  That  the  deceased  Fuller  in  his  lifetime  declared  an  in- 
tention to  remember  Mrs.  Houseworth  for  the  kindness  she 
had  shown  him  was  not  competent  evidence  in  this  case.  The 
defendant  is  charged  with  false  swearing  as  to  the  execution  of 
the  will.  The  declarations  of  the  deceased  are  not  admissible 
on  questions  pertaining  solely  to  the  formal  execution  of  the 
will. 

0.  The  petition  for  the  probate  of  the  will  sets  forth  that 
petitioner  believes  the  will  "to  have  been  wholly  written,  dated, 
and  signed  by  said  testator."     It  also  states  facts  showing  that 
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the  will  was  executed  and  attested  as  wills,  other  than  olo- 
graphic, are  required  by  law  to  be  executed  and  attested.  The 
decree  of  the  court  was  in  effect  that  the  will  was  olographic 
and  also  that  it  was  executed  as  a  nonolographic  will  should 
be.  Therefore,  whatever  view  we  may  take  as  to  the  suffi- 
ciency of  the  allegation  of  the  petition  to  show  that  the  will 
was  olographic,  the  defendant's  testimony  in  the  probate  court 
was  material  to  the  matter  before  it  beyond  any  question,  and 
the  court  at  the  trial  herein  properly  refused  to  instruct  the 
jury  that  it  was  not  material. 

10.  The  defendant  was  sworn  in  the  probate  proceeding  in 
the  usual  form,  as  shown  by  the  evidence;  but  were  it  other- 
wise, it  would  be  no  defense  in  this  action.  (Pen.  Code,  sec. 
121.) 

11.  The  record  of  the  probate  proceeding  is  the  evidence 
upon  which  we  must  rely  to  determine  whether  the  court  had 
jurisdiction.  (2  Bishop's  New  Criminal  Procedure,  sec.  933b.) 
The  decree  admitting  the  will  to  probate  was  placed  in  evi- 
dence, and  it  contains  all  the  necessary  recitals  to  show  that 
the  court  had  jurisdiction  in  the  matter.  (Wharton's  Criminal 
Evidence,  sec.  602a.)  The  petition  for  probate  filed,  as  it  is 
shown  to  have  been,  gave  the  court  jurisdiction  of  the  subject 
matter  of  the  action,  and  even  if  it  be  admitted  that  the  affi- 
davit of  publication  of  the  notice  of  hearing  was  defective,  the 
court  had  the  power  to  hear  the  evidence  as  to  the  will  and 
permit  a  new  affidavit  of  publication  to  be  filed  thereafter  if 
necessary.  In  Smith  v.  State,  31  Tex.  Cr.  Rep.  315,  the  jury 
had  not  been  sworn  at  the  time  of  the  alleged  perjur}',  and  it 
was  held  that  the  correct  rule  is  "that  if  the  court  has  juris- 
diction of  the  subject  matter  of  the  suit,  and  the  oath  is  re- 
quired by  law,  irregularities  in  the  proceeding  will  not  pre- 
vent perjury."  The  court  properly  refused  to  instruct  that 
there  was  no  evidence  that  the  court  had  jurisdiction  of  the 
proceeding. 

12.  The  court  refused  to  give  defendant's  requested  instruc- 
tion No.  11.  which  reads  as  follows: 

"If  you  do  not  believe  the  testimony  given  by  the  witness 
Garner,  or  if  you  are  not  convinced  beyond  all  reasonable  doubt 
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of  the  truth  of  what  he  has  testified  to,  you  must  acquit  the 
defendant." 

The  witness  Garner  testified  to  facts  and  circumstances  tend- 
ing to  show  the  defendant's  guilt,  other  than  the  direct  evi- 
dence he  gave  of  the  "falsity  of  the  testimony  charged  to  be' 
perjury."  The  rule  laid  down  in  section  1968  of  the  Code  of 
Civil  Procedure,  requiring  direct  evidence  in  perjury  cases, 
means  that  there  must  be  direct  evidence  only  as  to  the  falsity 
of  the  testimony  charged  to  be  perjury.  (2  Bishop's  New 
Criminal  Procedure,  sec.  929.)  Therefore,  if  the  jury  believed 
the  direct  evidence  of  Garner  given  on  this  point,  they  might 
doubt  his  testimony  on  other  points  and  still  be  entirely  satis- 
fied from  all  the  evidence  in  the  case  that  the  defendant  was 
guilty,  and  thus  be  warranted  in  convicting  him.  The  rule  in 
respect  to  the  matter,  stated  as  broadly  as  could  properly  be 
asked,  was  given  by  the  court,  in  defendant's  requested  instruc- 
tion No.  9.  We  can  see  no  error,  therefore,  in  the  refusal  to 
give  the  offered  instruction  No.  11.  The  same  may  be  said  of 
instruction  No.  15  refused  by  the  court,  which  reads  as  follows: 
"If  you  distrust  the  testimony  of  the  witness  Garner  you  must 
acquit  the  defendant."  The  court  had  already  told  the  jury 
that  "there  must  be  the  direct  testimony  of  at  least  one  cred- 
ible witness,  and  that  testimony  to  be  sufficient  must  be  posi- 
tive and  directly  contradictory  of  the  defendant's  oath,"  etc. 
Here  the  word  "credible"  is  added  to  the  statute  at  the  re- 
quest of  defendant;  surely,  he  ought  to  be  satisfied  with  this. 
It  is  not  a  rule  of  law  that  an  accomplice  is  never  to  be  be- 
lieved, nor  is  it  the  rule  that  he  can  never  be  the  one  witness 
giving  the  direct  and  positive  evidence  required  by  section  1968 
of  the  Code  of  Civil  Procedure  in  cases  of  perjury.  His  credit 
and  the  weight  of  his  testimony  is  a  question  for  the  jury 
(People  v.  Gibson,  53  Cal.  601)  in  such  cases  as  in  others,  ex- 
cept that  there  is  a  positive  rule  of  law  that  the  direct  evidence 
of  one  witness  must  always  be  corroborated  in  perjury  cases  to 
warrant  conviction. 

13.  The  two  instructions  given  by  the  court  as  to  the  evi- 
dence of  the  defendant's  good  character  were  as  full  and  favor- 
able to  defendant  as  he  could  reasonably  ask,  and  there  was 
no  error  in  refusing  to  add  the  third  instruction  on  that  sub- 
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ject.     Everything  stated  in  the  rejected  instruction  was  plainly 
implied  in  the  two  given. 

14.  The  defendant  requested  the  court  to  instruct  the  jury 
that  the  testimony  of  the  witness  Wilson  as  to  certain  oral  ad- 
missions of  defendant  ought  to  be  viewed  with  caution,  and 
also  that  the  testimony  of  the  witness  Swearingen  as  to  alleged 
oral  admissions  made  by  Mrs.  House  worth  ought  to  be  viewed 
in  the  same  way.  These  two  instructions  were  refused;  but 
the  court  did  give,  at  the  request  of  defendant  as  the  record 
shows,  an  instruction  embodying,  practically,  the  whole  of  sec- 
tion 200  of  1  Greenleaf  on  Evidence,  cautioning  the  jury 
against  testimony  of  verbal  admissions  and  statements.  An  in- 
struction in  effect  the  same  as  the  one  last  referred  to  was  held 
by  this  court  in  Kauffman  v.  Mawr,  94  Cal.  269,  to  have  been 
given  in  disregard  of  "the  provision  of  the  constitution  that 
'judges  shall  not  charge  juries  with  respect  to  matters  of  fact, 
but  may  state  the  testimony  and  declare  the  law.' "  The  de- 
cision referred  to  was  undoubtedly  correct,  and  an  instruction 
of  that  kind  should  not  be  given  for  the  reasons  stated  in  that 
case.  If  any  instruction  is  given  on  the  subject  of  oral  admis- 
sions it  should  be  confined  as  nearly  as  possible  to  the  language 
of  subdivision  4  of  section  2061  of  the  Code  of  Civil  Procedure. 
However,  the  defendant  cannot  be  heard  to  complain  of  the 
instruction  here  for  the  reason  that  it  was  given  at  his  own 
request,  and  having  been  so  given  it  covered  the  subject  treated 
of  in  the  two  instructions  refused  and  rendered  them  unneces- 
sary. The  defendant  is  not  entitled  to  an  instruction  directed 
to  the  evidence  of  a  particular  witness  and  naming  him,  where 
a  general  instruction  has  been  given  covering  the  point  sought. 
(People  v.  Patterson,  124  Cal.  102.)  The  defendant  complains 
of  the  instruction,  and  seems  to  treat  it  as  having  been  given 
of  the  court's  own  motion,  but  a  careful  inspection  of  the  tran- 
script will  show  the  defendant's  mistake. 

15.  The  jury  were  instructed  at  some  length  as  to  the  de- 
fendant's right  to  the  benefit  of  the  presumption  of  innocence 
in  tiie  second  and  third  of  the  unnumbered  instructions  and 
in  the  tenth  and  thirty-fifth  of  the  numbered  instructions,  and 
the  subject  did  not  need  the  amplification  found  in  the  instruc- 
tions numbered  33  and  34  and  refused  by  the  court. 
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16.  The  court  refused  to  give  the  following  instruction: 
"Yon  cannot  convict  the  defendant  unless  each  of  you  is  en- 
tirely satisfied  from  the  evidence  before  you  that  defendant  is 
guilty  beyond  all  reasonable  doubt.  In  determining  the  ques- 
tion it  is  the  duty  of  each  juror  to  decide  the  matter  for  him- 
self, and  not  to  compromise  or  sacrifice  his  views  or  opinions 
of  the  case  in  deference  to  the  views  or  opinions  of  others." 
There  was  no  error  in  refusing  this  instruction.  Juries  are  im- 
paneled for  the  purpose  of  agreeing  upon  verdicts  if  they  can 
conscientiously  do  so.  They  are  admonished  at  each  recess  of 
the  court  not  to  form  an  opinion  as  to  the  merits  of  the  case 
until  it  shall  be  finally  submitted  to  them,  and  when  it  is  so 
submitted  it  is  the  duty  of  jurors  to  deliberate  and  consult  to- 
gether with  the  view  of  reaching  an  agreement  if  they  can 
without  violence  to  their  individual  understanding  of  the  evi- 
dence and  instructions  of  the  court.  They  should  not  be  lec- 
tured by  the  court  to  make  them  strong  and  steadfast  in  their 
individual  opinions;  neither  should  they  be  exhorted  to  reach 
•an  agreement;  and  while  it  is  probably  true  that  "each  juror 
must  decide  the  matter  for  himself,"  yet  he  should  do  so  only 
after  a  consideration  of  the  case  with  his  fellow  jurors,  and  he 
should  not  hesitate  to  "sacrifice  his  views  or  opinions  of  the 
case"  when  convinced  that  they  are  erroneous,  even  though  in 
so  doing  he  defer  "to  the  views  or  opinions  of  others."  There 
is  a  marked  distinction  between  this  instruction  and  the  one 
discussed  in  People  v.  Dole,  122  Cal.  495. 5 

IT.  Defendant  complains  that  the  jury  were  not  instructed, 
as  requested  in  instruction  39,  that  a  preponderance  of  evi- 
dence would  be  insufficient  to  justify  a  conviction.  Besides  in- 
structions given  that  the  burden  of  proof  is  on  the  prosecution, 
and  that  the  jury  must  be  entirely  satisfied  of  defendant's  guilt 
before  they  can  convict,  we  find  the  following  in  the  fourth 
unnumbered  instruction:  "If,  upon  such  proof,  there  is  a  rea- 
sonable doubt  remaining,  the  accused  is  entitled  to  the  benefit 
of  it  by  an  acquittal,  for  it  is  not  sufficient  to  establish  a  prob- 
ability, though  a  strong  one,  arising  from  the  doctrine  of 
chances  that  the  fact  charged  is  more  likely  to  be  true  than 
the  contrary;  but  the  evidence  must  establish  the  truth  of  the 
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fact  to  a  reasonable  and  moral  certainty,"  etc.  This  is  a  very 
plain  statement  many  times  approved,  and  certainly  it  is  the 
equivalent  of  an  instruction  that  no  mere  preponderance  of  evi- 
dence would  warrant  a  conviction;  and  while  the  instruction  39 
was  undoubtedly  sound,  and  ordinarily  should  be  given  when 
requested  by  the  defendant,  yet  in  view  of  the  very  full  in- 
structions which  were  given  substantially  covering  the  im- 
portant points  contained  in  that  instruction  we  see  no  error  in 
its  refusal. 

18.  It  was  proper  to  amend  defendant's  offered  instruction 
44  as  to  the  corroboration  necessary  in  perjury  cases  by  strik- 
ing out  the  word  "strong"  before  the  words  "corroborating  cir- 
cumstances." The  amendment  placed  the  instruction  in  accord 
with  the  statute.     (Code  Civ.  Proc,  sec.  1968.) 

19.  The  court  refused  to  give  instruction  45  requested  by  de- 
fendant, which  reads  as  follows:  "The  defendant  cannot  be  con- 
victed if  you  do  not  find  from  the  evidence  before  you,  and 
beyond  all  reasonable  doubt  in  your  mind,  that  when  he  gave 
the  testimony  set  forth  in  the  indictment  he  did  so  with  a  crim- 
inal intent.  If,  after  considering  all  the  evidence  in  this  case, 
you  entertain  a  reasonable  doubt  as  to  whether  defendant  did 
give  such  testimony  with,  a  specific  criminal  intent,  then  you 
must  return  a  verdict  that  he  is  not  guilty." 

In  the  fifth  unnumbered  instruction  the  court  gave  the  def- 
inition of  perjury  contained  in  section  118  of  the  Penal  Code, 
and  in  instruction  50  the  jury  were  told:  "But  you  are  re- 
quired to  determine  whether  or  not  such  testimony  was  false, 
and  known  by  the  defendant  to  be  false  at  the  time  it  was  de- 
livered, and  that  said  testimony  was  given  willfully  and  con- 
trary to  the  oath  he  had  taken."  The  words  "a  specific  crim- 
inal intent"  would  need  some  defining  to  make  them  perfectly 
intelligible  to  a  jury  in  the  connection  in  which  they  are  used 
in  the  rejected  instruction.  We  understand  that  the  "intent 
to  swear  falsely"  is  the  "specific  criminal  intent"  that  must  be 
shown  to  establish  the  crime  of  perjury.  (2  Bishop's  New 
Criminal  Law,  sec.  1048.)  If  the  testimony  was  "known  by 
the  defendant  to  be  false  at  the  time  it  was  delivered,"  and  it 
''was  given  willfully  and  contrary  to  the  oath  he  had  taken," 
it  would  certainly  be  given  with  "intent  to  swear  falsely."     We 
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think  the  instructions  given  on  the  subject  rendered  the  re- 
jected instruction  unnecessary. 

20.  The  court  gave  two  instructions  on  the  subject  of  cor- 
roboration in  perjury  cases.  In  instruction  9  the  jury  was  told: 
"There  must  be  the  direct  testimony  of  at  least  one  credible 
witness,  and  that  testimony  to  be  sufficient  must  be  positive 
and  directly  contradictory  of  the  defendant's  oath;  in  addition 
to  such  testimony,  there  must  be  either  another  such  witness 
or  corroborating  circumstances  established  by  independent  evi- 
dence, and  of  such  a  character  as  clearly  to  turn  the  scale  and 
overcome  the  oath  of  the  defendant  and  the  legal  presumption 
of  his  innocence.     Otherwise  the  defendant  must  be  acquitted.'' 

In  instruction  17  the  court  said  to  the  jury:  "The  additional 
evidence  must  be  at  least  strongly  corroborative  of  the  testi- 
mony of  the  accusing  witness  in  this  case,  the  witness  Garner." 
In  addition  to  these  two  instructions  the  defendant  requested 
the  following:  "You  are  instructed  that  there  must  be  some- 
thing in  the  corroborative  evidence  which  makes  the  facts 
sworn  to  by  defendant  not  true,  if  the  corroborative  evidence 
be  true  also.  If  the  corroboration  does  not  go  to  that  extent, 
the  defendant  must  be  acquitted." 

There  was  no  'error  in  refusing  the  instruction  last  quoted. 
The  former  instructions  were  sufficient  on  the  question  of  cor- 
roboration. 

21.  Instructions  50,  50^,  and  52  are  complained  of,  but  the 
case  cannot  be  reversed  on  account  of  the  giving  of  these  in- 
structions for  several  reasons — the  first  being  that  the  record 
shows  them  to  have  been  given  at  the  request  of  defendant; 
and  we  think  we  should  be  guided  by  this  record  in  the  matter 
notwithstanding  that  in  the  briefs  of  both  parties  these  in- 
structions are  treated  as  if  not  given  at  defendant's  request. 
Again,  the  last  instruction  mentioned  is  free  from  error. 
(People  v.  Dolan,  96  Cal.  315.)  And  there  is  nothing  in  either 
of  the  other  instructions  on  which  the  case  should  be  reversed, 
if  it  is  read  and  construed  in  connection  with  all  the  other  in- 
structions given.     (People  v.  Chun  Ileong,  86  Cal.  329.) 

22.  The  verdict  is  not  contrary  to  the  instructions  nor  is  it 
unsupported  by  the  evidence,  but,  on  the  contrary,  the  case 
made  against  the  defendant  was  a  strong  one,  as  may  be  seen  by 
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a  reference  to  the  brief  summary  of  the  evidence  of  the  prose- 
cution contained  in  this  opinion.  Against  this  evidence  the 
defendant  was  compelled  to  rely  almost  exclusively  on  his  own 
uncorroborated  testimony  and  his  good  character.  The  jury 
were  the  judges  of  the  weight  of  the  evidence,  and  we  see  no 
reason  to  interfere  with  their  verdict. 

23.  The  defendant  excepted  to  the  remark  of  the  assistant 
district  attorney  to  the  jury,  which  reads  as  follows:  "The  jury 
in  the  will  contest  over  people's  exhibit  'A,'  within  an  hour 
after  they  had  retired,  brought  in  a  verdict  that  people's  ex- 
hibit 'A'  was  not  a  valid  will."  This  statement  was  improper 
and  should  not  have  been  made,  but  still  we  cannot  see  how  the 
defendant  could  be  injured  by  it  when  it  was  virtually  conceded 
by  him  at  the  trial  that  the  will  was  bogus.  When  it  was 
sought  to  be  shown  that  the  will  was  not  in  the  handwriting 
of  the  deceased  Fuller,  the  defendant  admitted  the  fact,  and  of 
course  this  admission  involved  the  signature  to  the  instrument. 
In  addition  to  this  it  was  shown  by  the  evidence,  without  con- 
flict, that  the  will  including  the  signature  was  in  the  handwrit- 
ing of  Mrs.  Ilouseworth.  This,  with  the  other  evidence  tend- 
ing in  the  same  direction,  established  the  fact  that  "exhibit 
'A'  was  not  a  valid  will"  beyond  any  question;  and  the  asser- 
tion that  a  jury  had  so  found  could  add  nothing  to  defendant's 
burden. 

24.  Several  other  exceptions  were  taken  to  statements  of  the 
prosecuting  attorneys  in  their  arguments  to  the  jury,  but  we 
see  nothing  in  any  of  them  calling  for  special  notice.  It  is 
deemed  sufficient  to  say  that  they  are  free  from  prejudicial  er- 
ror under  the  recent  decision  of  this  court  in  People  v.  Molina, 
126  Cal.  505. 

25.  A  number  of  objections  to  the  action  of  the  court  in  re- 
fusing instructions  have  been  ignored  in  this  opinion  for  the 
reason  that  after  a  careful  examination  of  them  the  conclusion 
was  reached  that  they  were  entirely  devoid  of  merit.  It  should 
not  be  a  matter  of  great  surprise  that  where  upward  of  fifty 
instructions  are  requested  some  of  them  should  be  refused. 

The  judgment  and  order  should  be  affirmed. 

Haynes,  C,  and  Chipman,  C,  concurred. 
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For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  are  affirmed. 

Garoutte,  J.,  McFarland,  J.,  Van  Dyke,  J.,  Harrison,  J. 

Rehearing  denied. 


[L.  A.  No.  1018.    In  Bank— December  29,  1900.] 

J.  H.  BLAXCHARD,  Appellant,  v.  WILLIAM  A.  HART- 
WELL,  City  Treasurer,  etc.,  et  al.,  Respondents. 

City  Charter — Power  of  Amendment — Second  Board  of  Freeholders — 
Construction  of  Constitution. — A  city  charter  framed  by  a  board 
of  freeholders,  approved  by  the  city,  and  adopted  by  the  legis- 
lature, can  only  be  amended  or  changed  at  intervals  of  not  less 
than  two  years,  in  the  manner  and  by  the  three-fifths  vote  pro- 
vided for  in  section  8  of  article  XI  of  the  constitution;  and  a 
second  board  of  freeholders  cannot  be  elected  in  such  city  to 
frame  another  charter  for  the  city  to  be  adopted  by  a  majority 
vote  thereof. 

Id. — Mandatory  and  Prohibitory  Provisions — Mode  of  Amendment 
Exclusive. — The  provisions  of  the  constitution  in  regard  to  the 
adoption  and  amendment  of  freeholders'  charters  are  manda- 
tory and  prohibitory;  and  the  mode  of  amendment  of  such  char- 
ters is  exclusively  commanded,   and  all  others  are  prohibited. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.     AL  T.  Allen,  Judge. 

The  facts  are  stated  in  the  opinion. 

M.  L.  Graff,  for  Appellant. 

Walter  F.  Haas,  City  Attorney,  and  R.  H.  F.  Variel,  for  Re- 
spondents. 

TEMPLE,  J. — This  action  is  by  a  taxpayer  to  enjoin  the 
city  treasurer  of  Los  Angeles  and  the  city  from  paying  the  ex- 
penses of  a  certain  board  claiming  to  be  a  board  of  freeholders 
elected  to  prepare  a  charter  for  the  city. 

The  city  of  Los  Angeles  already  had  a  freeholders'  charter, 
which  was  approved  by  the  legislature  in  January,  1889.  In 
that  year  a  board  of   freeholders   was   again   elected  which 
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framed  a  new  charter,  which  was  submitted  to  the  inhabitants 
of  the  city  for  their  approval,  but  was  rejected.  In  July  of 
the  present  year  another  board  was  elected  and  formally  quali- 
fied, and  is  proceeding  to  prepare  a  new  charter.  The  case  was 
submitted  upon  the  stipulated  facts.  The  defendants  had 
judgment  and  plaintiff  appeals. 

The  constitutional  provisions  bearing  upon  this  matter  are 
contained  in  section  S,  article  XI.  So  far  as  material  here  it 
is  as  follows:  "Any  city  having  the  requisite  population  may 
frame  a  charter  for  its  own  government  by  causing  a  board  of 
fifteen  freeholders  to  be  elected  to  prepare  a  charter,  which, 
in  the  mode  specified  in  the  section,  shall  be  submitted  to  the 
qualified  electors  of  the  city;  and  if  approved  by  a  majority 
of  them  and  by  the  legislature,  it  will  become  the  charter  of 
said  city  and  the  organic  law  thereof,  and  supersede  any  ex- 
isting charter  and  amendments  thereof,  and  all  laws  incon- 
sistent with  such  charter."  It  is  then  provided,  as  to  amend- 
ments: "The  charter  so  ratified  may  be  amended  at  intervals 
of  not  less  than  two  years  by  proposal  therefor,  submitted  by 
the  legislative  authority  of  the  city  to  the  qualified  electors 
thereof,  at  a  general  or  special  election,  held  at  least  forty  days 
after  the  publication  of  such  proposals  for  twenty  days  in  a 
daily  newspaper  of  general  circulation  in  such  city,  and  ratified 
by  at  least  three-fifths  of  the  qualified  electors  voting  thereat, 
and  approved  by  the  legislature  as  herein  provided  for  the  ap- 
proval of  the  charter.  In  submitting  any  such  charter,  or 
amendments  thereto,  any  alternative  article  or  proposition  may 
be  presented  for  the  choice  of  the  voters,  and  may  be  voted  on 
separately  without  prejudice  to  others." 

In  People  v.  Gunn,  85  Cal.  23S,  the  provisions  of  this  section 
in  regard  to  the  mode  of  framing  and  adopting  a  freeholders' 
charter  in  the  first  instance  were  discussed,  and  it  was  held 
that  the  procedure  prescribed  must  be  strictly  pursued.  This 
conclusion  was  based  largely  upon  the  ground  that  the  pro- 
cedure was,  under  constitutional  provisions,  expressly  declared 
to  be  mandatory  and  prohibitor}',  and  it  is  said  "under  such 
provisions  the  mode  is  the  measure  of  the  power."  Upon  this 
point  the  decision  has  never  been  questioned,  so  far  as  I  am 
advised. 
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Since  a  procedure  for  the  amendment  of  such  a  charter  is 
expressly  provided,  the  presumption  would  be  (independently 
of  the  declaration  that  all  the  provisions  of  the  constitution 
are  mandatory  and  prohibitory  unless  the  contrary  is  expressly 
stated)  that  such  mode  is  exclusive.  Under  such  a  constitution 
this  seems  indisputable.  The  one  mode  of  amendment  is  com- 
manded, and  all  others  are  prohibited. 

But  every  feature  of  the  prescribed  mode  indicates  that  it 
is  exclusive.  It  can  be  amended  only  once  in  two  years.  This 
would  be  a  vain  restriction  if,  nevertheless,  the  charter  can  be 
amended  by  framing  a  new  charter  (as  remarked  at  the  argu- 
ment) every  sixty  days.  Here  is  a  clear  and  positive  constitu- 
tional policy  calculated  to  insure  some  degree  of  permanency, 
and  to  prevent  frequent  changes.  Such  is  the  prescribed  pol- 
icy. People  may  'differ  as  to  its  wisdom.  It  certainly  is  the 
law.  In  the  second  place,  it  prescribes  a  different  notice  from 
that  required  upon  the  adoption  of  the  charter  in  the  first  in- 
stance, and  provides  that  alternate  propositions  may  be  sub- 
mitted for  the  choice  of  electors.  These  are  both  important 
matters,  not  only  providing  for  greater  deliberation,  but  en- 
abling the  electors  to  decide  by  direct  vote  between  different 
proposed  policies,  thus  bringing  local  self-government  nearer 
to  the  individual  voter.  No  one  should  be  permitted  to  de- 
prive the  electors  of  this  privilege  by  compelling  them  to  vote 
upon  a  different  proposition,  to  wit,  whether  they  will  adopt 
a  new  scheme  as  a  whole  or  not.  I  regard  the  right  to  submit 
specific  amendments  as  a  matter  of  great  importance;  but 
whether  important  or  not  such  is  the  constitutional  scheme. 
In  the  third  place,  the  amendment  must  be  approved  by  a  ma- 
jority of  three-fifths  of  the  qualified  electors;  a  charter  may  be 
adopted  by  a  majority  vote  of  such  electors.  This  is  also  a 
provision  favoring  permanence,  and  against  changes  made  un- 
der temporary  excitement.  "What  a  fatuous  limitation  or  re- 
quirement this  would  be  if  the  policy  thus  clearly  indicated 
could  be  defeated  by  adopting  a  new  charter  once  in  sixty  days 
by  a  mere  majority  vote. 

A  new  charter,  if  it  could  be  framed  would  be  but  an  amend- 
ment of  the  charter  it  displaced.  In  the  mode  provided  every 
section  of  an  existing  charter  could  be  radically  changed.     A 
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newly  framed  charter  could  adopt  all  sections  of  the  old,  save 
one.  If  it  was  thought  desirable  to  change  but  one  simple 
provision,  and  doubts  were  entertained  whether  a  three-fifths 
vote  could  be  obtained,  schemers,  if  the  power  existed,  could 
accomplish  their  purpose  by  framing  a  new  charter.  In  view 
of  such  a  proposition,  how  foolish  this  carefully  prepared  pro- 
vision for  amendments  with  its  limitations,  which  has  been 
three  times  adopted  by  the  people  of  the  state,  becomes! 

The  principle  here  declared  has  been  approved  in  numerous 
cases,  among  them,  in  St.  Louis  v.  Dorr,  145  Mo.  166 1;  State 
v.  Chase,  5  Ohio  St.  528;  Argenti  v.  San  Francisco,  16  Cal.  283; 
Zottman  v.  San  Francisco,  20  Cal.  1022;  French  v.  Tesche- 
■macher,  21  Cal.  550;  Los  Angeles  Gas  Co.  v.  Toberman,  61  Cal. 
199;  Oakland  etc.  Co.  v.  Hilton,  69  Cal.  479. 

Beeves  v.  Anderson,  13  Wash.  17,  is  not  altogether  in  point. 
A  freeholders'*  charter  there  was  like  ours  only  in  name.  The 
legislature  which  could  amend  such  charters  ad  libitum  pro- 
vided a  mode  in  which  the  city  councils  could  be  compelled  to 
call  an  election  to  elect  a  board  of  freeholders  to  frame  "a 
new  charter  for  said  city  by  altering,  changing,  revising,  add- 
ing to,  or  repealing  their  existing  charter."  Since  the  legis- 
lature could  do  all  these  things  itself,  the  most  important  ques- 
tion was  whether  this  was  an  improper  delegation  of  legislative 
power.  The  court  held  that  it  was  not,  and  this  really  settled 
the  case.  The  chief  justice  took  that  view  and  did  not  concur 
in  the  opinion  upon  the  point  here  involved.  As  to  that  point 
xhe  opinion,  which  was  not  by  a  majority  of  the  court,  merely 
states,  without  argument  or  citation  of  authority,  that  the 
grant  of  power  to  frame  a  charter  is  a  continuing  right. 

The  provisions  of  the  constitution  of  the  state  of  Washing- 
ton are  not  declared  to  be  mandatory  and  prohibitory,  and  the 
charter  was  at  the  mercy  of  the  legislature,  and  when  it  is 
added  that  the  opinion  was  not  by  a  majority  of  the  court  it 
has  not  much  value  as  authority. 

But  there  a  mode  was  provided  by  which  the  council  could 
be  compelled  to  call  an  election  upon  a  mere  petition.  Here 
the  movement  can  only  be  initiated  by  the  city  council — the 
legislative  body  of  the  city.     The  constitution  provides  that 

1  OS  Am.  St.  Kep.  575.  *  81  Am.  Dec.  9G. 
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the  city  shall  cause  the  election  to  be  held.  The  city  can  only 
act  through  its  legislature.  Counsel  asserted  at  the  argument 
that  the  people  could  initiate  the  movement  under  section  1188 
of  the  Political  Code,  but  did  cot  stop  to  show  how  under  those 
provisions  it  could  be  done.  There  is  no  mode  provided  in 
that  section  or  in  any  other,  and  as  to  the  city  having  a  free- 
holders' charter  it  is  at  least  doubtful  if  such  a  law  could  be 
enacted,  even  though  it  were  held  that  the  right  to  frame  a 
charter  is  a  continuing  right.  Nor  is  it  true  that  to  hold  that 
this  constitutional  mode  of  amendment  is  exclusive  restricts  to 
any  extent  the  power  of  the  people  to  cause  desired  amend- 
ments to  be  proposed,  except  that  this  can  only  be  done  once 
in  two  years.  It  would  seem  as  easy  to  induce  the  council  to 
submit  desired  amendments  as  to  induce  them  to  call  an  elec- 
tion for  a  board  of  freeholders,  supposing  them  to  have  that 
power. 

Harrison,  J.,  McFarland,  J.,  and  Van  Dyke,  J.,  concurred. 

HEXSHAW,  J.,  dissenting. — I  dissent,  under  the  conviction 
that  the  constitutional  power  to  frame  a  freeholders'  charter 
is  a  continuing  one,  not  exhausted  by  its  single  exercise. 

(Judgment  of  reversal  was  entered  at  the  October  term,  1900, 
at  Los  Angeles.) 


[S.  F.  No.  1562.    Department  One— December  31,  1900.] 

BENJAMIN  C.  MAEE,  Eespondent,  v.  M.  G.  EHODES,  Ap- 
pellant. 

Exchange  of  Lands — Delivery  of  Deeds — Escrow — "Relation — Eights 
of  Parties. — Deeds  placed  in  escrow  upon  an  exchange  of  lands, 
when  finally  delivered  after  all  the  conditions  of  the  agreement 
have  been  fulfilled,  relate  to  the  date  of  their  execution,  and 
the  rights  of  the  parties  are  the  same  as  if  the  deeds  had  been 
fully  delivered  on  such  date. 

Id. — Delivery  of  Possession  of  Ranch — Title  to  Crop. — Where,  at  the 
time  of  the  placing  of  the  deeds  in  escrow,  possession  was  de- 
livered to  the  plaintiff  of  the  land  exchanged  by  the  defendant, 
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upon  which  a  prune  crop  was  then  growing,  and  plaintiff  there- 
after defrayed  the  expenses  of  caring  for  and  gathering  the 
crop,  he  is  the  owner  thereof,  and  entitled  to  its  proceeds  as 
against  the  defendant. 
Id. — Action  for  Proceeds  of  Crop — Counterclaim — Expense  Incurred 
by  Defendant — Amendment  to  Answer. — In  an  action  to  recover 
the  proceeds  of  a  prune  crop  belonging  to  the  plaintiff,  which 
was  taken  and  sold  by  the  defendant,  where  it  appears  that  the 
defendant  had  expended  a  certain  sum  for  labor  and  supplies 
in  raising  the  crop,  and  sought  to  have  it  considered  as  an  off- 
set or  counterclaim  to  plaintiff's  demand,  it  is  error  to  refuse 
to  allow  an  amendment  to  the  answer  to  plead  the  same  upon 
such  terms  as  may  be  just  under  the  circumstances. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County  and  from  an  order  denying  a  new  trial.  A.  S. 
Kittredge,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  D.  Wright,  and  John  Reynolds,  for  Appellant. 

Archer  &  Archer,  for  Respondent. 

VAN  DYKE,  J.— Prior  to  September  10,  1895,  the  appellant 
was  the  owner  of  a  tract  of  land  in  Santa  Clara  county  contain- 
ing about  twenty  acres,  on  which  there  was  a  fruit  orchard,  and 
respondent  was  the  owner  of  some  improved  property  in  Riv- 
erside county  under  rental  and  some  unimproved  property  in 
Los  Angeles  county.  At  that  time  the  parties  agreed  upon  the 
exchange  of  their  properties,  the  appellant  selling  his  tract  of 
land  in  Santa  Clara  county  to  the  respondent,  and  the  respond- 
ent selling  his  Riverside  and  Los  Angeles  property  to  the  ap- 
pellant, and  also  assigning  to  appellant  certain  certificates  of 
mining  stock,  and  a  payment  in  cash  of  seven  hundred  and 
fifty  dollars  as  the  difference  between  the  properties,  and  a 
written  agreement  was  entered  into  between  the  parties;  and 
at  the  same  time  the  lease  of  the  Riverside  property  was  as- 
signed to  the  respondent.  Deeds  were  made  by  the  respective 
parties  conveying  the  respective  pieces  of  property  according 
to  said  agreement,  which  deeds  were  left  in  the  hands  of  C. 
D.  Wright  to  be  delivered  when  the  title  to  said  respective 
pieces  of  property  should  be  made  satisfactory.     After  the  ex- 
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ecution  of  the  papers  and  the  delivery  of  the  deeds  in  escrow, 
the  parties  on  the  same  day  went  upon  the  property  in  Santa 
Clara  county  and  the  appellant  pointed  out  and  explained  to 
the  respondent  what  he  should  know  concerning  the  orchard 
property  in  question,  as  the  respondent  did  not  live  in  Cali- 
fornia, but  in  Illinois.  The  appellant  also  at  the  same  time 
recommended  one  Eose,  who  had  previously  cultivated  and 
cared  for  the  orchard  under  his,  appellant's,  employment,  as  a 
good  and  competent  man  to  look  after  and  cultivate  the  place 
for  the  respondent,  and  it  was  agreed  by  the  parties  at  the 
time  that  appellant  was  to  pay  the  taxes  on  the  Los  Angeles 
and  Riverside  property,  and  respondent  was  to  pay  the  taxes 
and  expenses  on  the  Santa  Clara  property,  which  was  done; 
the  expenses  of  cultivating  and  caring  for  the  orchard  were 
to  be  paid  by  the  respondent.  Shortly  after  this  the  appellant 
saw  Rose,  the  man  whom  he  had  recommended,  and  informed 
him  of  the  exchange  of  properties,  and  that  thereafter  he 
would  be  working  for  Mr.  Marr,  and  not  for  himself,  and  di- 
rected him,  Rose,  to  attend  well  to  the  orchard  and  that  ex- 
penses would  be  paid  by  Mr.  Marr.  From  that  time  Rose  un- 
derstood that  he  was  working  for  Marr,  and  not  for  Rhodes, 
and  the  bills  for  the  expense  of  caring  for  the  orchard  were 
sent  to  Marr,  either  directly  or  through  Rhodes,  which  bills 
Marr  paid. 

Some  hitch  occurred  causing  delay  in  passing  the  title  of  the 
properties  sold  to  the  appellant,  so  that  the  deeds  were  not  de- 
livered to  the  respective  parties  until  December  24,  1896. 

In  the  meantime  a  crop  of  prunes,  grown  on  the  orchard  in 
question,  were  prepared  for  market,  and  in  November,  1896, 
were  sold  by  appellant  for  one  thousand  and  eighty-nine  dollars 
and  ninety-five  cents,  and  on  refusing  to  pay  over  this  sum  to 
the  respondent  this  action  was  brought  to  recover  the  same. 
The  answer  denies  that  the  plaintiff  was  the  owner  or  in  posses- 
sion of  the  prunes  in  question  and  avers  that  the  defendant 
had  said  crop  of  prunes  on  hand,  which  was  the  product  of  the 
orchard  for  the  year  1896,  which  crop  he  sold  for  the  sum 
stated,  but  denies  that  he  received  said  sum  to  or  for  the  use 
or  benefit  of  the  appellant,  or  to  or  for  the  use  of  any  other  per- 
son than  said  defendant. 
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The  court  found  in  favor  of  the  plaintiff,  and  judgment  was 
entered  accordingly,  from  which  judgment  and  from  the  order 
denying  defendant's  motion  for  a  new  trial  defendant  appeals. 

"When  all  the  conditions  of  the  agreement  between  the  par- 
ties had  been  complied  with,  and  the  deeds  delivered,  they 
related  to  the  day  of  their  execution  and  the  rights  of  the 
parties  existed  just  as  if  the  deeds  had  been  fully  delivered 
on  the  day  of  their  date.  (McDonald  v.  Huff,  77  Cal.  279.) 
Besides,  here  the  plaintiff  was  put  in  possession  of  the  premises 
on  which  the  prunes  were  grown,  and  defrayed  the  expenses 
of  caring  for  and  gathering  the  crop.  The  court  therefore  cor- 
rectly held  that  the  plaintiff  was  the  owner  of  the  crop  of 
prunes  and  entitled  to  the  proceeds  thereof. 

It  developed  during  the  progress  of  the  trial  by  the  testi- 
mony of  the  defendant  that  he  had  paid  out  for  labor  and  sup- 
plies in  raising  the  crop  of  prunes  the  sum  of  two  hundred  and 
seventy-eight  dollars  and  sixty-four  cents,  and  the  defendant 
sought  to  have  this  considered  as  an  offset  against  the  amount 
of  the  proceeds  of  the  sale  of  said  prunes.  The  court  held  that 
under  the  pleadings  the  defendant  could  only  deduct  such  ex- 
penses as  he  was  put  to  in  marketing  the  prunes ;  but  the  claim 
for  labor  and  materials  in  connection  with  raising  the  prune 
crop  could  not  be  considered,  inasmuch  as  the  answer  contained 
no  plea  of  such  offset  or  counterclaim.  "Whereupon  counsel 
for  defendant  moved  the  court  for  leave  to  amend  the  answer 
of  defendant  by  setting  up  an  offset  in  his  favor  against  the 
plaintiff.  This  motion  the  court  denied,  to  which  riding  the 
defendant  duly  excepted. 

We  think  the  court  should  have  allowed  the  defendant  to 
amend  his  answer  to  enable  him  to  prove  facts  which  would 
have  constituted  an  offset  or  defense  to  plaintiff's  demand  as 
proposed;  and  if  by  reason  of  such  amendment  the  plaintiff 
wouid  have  been  taken  by  surprise  and  required  further  time 
to  prepare  to  meet  the  defense,  the  case  could  have  been  con- 
tinued, or  such  terms  imposed  as  might  seem  just  under  the 
circumstances.  (Stringer  v.  Davis,  30  Cal.  321;  Guidenj  v. 
Green,  95  Cat.  630.)  In  the  latter  case  the  court  in  its  opinion 
says:  "It  can  very  rarely  happen  that  a  court  will  be  justified 
in  refusing  a  party  leave  to  amend  his  pleading  so  that  he  may 
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properly  present  his  case,  and  obviate  any  objection  that  the 
facts  which  constitute  his  cause  of  action  or  his  defense  are  not 
embraced  within  the  issues  or  properly  presented  by  his  plead- 
ing."    (See,  also,  Burns  v.  Scooffy,  98  Cal.  271.) 

The  judgment  and  order  denying  a  new  trial  are  reversed 
and  the  cause  remanded. 

Harrison,  J.,  and  Garoutte,  J.,  concurred. 


[S.  F.  No.  1455.    Department  One.— December  31,  1900.] 

NOLAN    BEOS.    SHOE    COMPANY,  Respondent,  v.  W.  H. 
NOLAN,  Appellant. 

Trade  Name — Change  op  Business — Infringement. — The  mere  use  of 
a  trade  name  by  persons  engaged  in  one  business  does  not 
infringe  upon  the  use  of  the  same  name  by  other  persons  en- 
gaged in  another  business. 

Id. — User  by  Different  Persons  in  Wholesale  and  Retail  Shoe  Busi- 
ness— Injunction. — The  wholesale  shoe  business  is  distinct  from 
the  retail ;  and  the  use  of  the  same  trade  name  by  persons  engaged 
for  ten  years  in  the  wholesale  shoe  business,  and  by  different 
persons  engaged  in  the  retail  shoe  business  for  a  longer  period, 
does  not  confer  a  right  upon  a  successor  to  the  wholesale  busi- 
ness, who  has  closed  it  out,  to  use  the  same  trade  name  in  the 
retail  shoe  business,  and  he  may  be  enjoined  from  so  doing. 

Id. — Prior  Use  of  Trade  Name — User  by  Others  in  Different  Busi- 
ness— Acquiescence. — The  prior  use  of  the  trade  name  by  those  en- 
gaged in  the  retail  business,  and  their  mere  acquiescence  in  or 
failure  to  object  to  its  use  by  other  persons  engaged  in  the 
wholesale  business,  by  the  use  of  which  the  retail  dealers  were 
not  injured,  does  not  preclude  them  from  objecting  to  the  change 
of  its  use  by  either  of  such  persons  to  the  retail  business. 

Id. — Abandonment  of  Use — Use  of  Additional  Trade  Names. — The  use 
of  a  trade  name  is  not  abandoued  by  temporary  disuse,  in  the 
absence  of  a  showing  of  general  abandonment  to  the  public; 
and  the  temporary  use  of  other  additional  trade  names  in  con- 
nection with  the  continued  use  of  the  one  in  controversy  does 
not  indicate  an  abandonment  or  neutralize  the  effect  of  the 
user  thereof. 

Id. — Trade  Name  Embodied  in  Corporate  Name — Injunction  Suit  by 
Corporation. — The  persona  entitled  to  use  the  trade  name  in  the 
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retail  shoe  business  may  incorporate  and  embody  the  trade 
name  in  the  name  of  the  corporation,  and  such  incorporation 
may  sue  to  enjoin  an  infringement  of  the  trade  name. 

Id. — Use  of  Corporate  Name  Prior  to  Incorporation. — The  mere  use 
of  the  trade  name  embodied  in  the  corporate  name,  in  the 
same  form  of  name,  for  two  years  prior  to  the  formation  of  the 
corporation,  does  not  show  a  fraud  upon  the  public. 

Id. — Change  op  Wholesale  Business  to  Retail — Rights  op  Successor 
to  Wholesale  Business. — The  successor  to  a  wholesale  business 
can  only  acquire  the  right  to  use  the  trade  name  in  that  busi- 
ness. Where  such  business  has  been  closed  out  and  is  changed 
to  a  retail  business,  it  is  extinct,  and  has  no  successor;  and 
the  one  who  succeeded  thereto  has  no  right  to  use  such  trade 
name  in  the  retail  business,  as  successor  thereto,  to  the  detri- 
ment of  the  plaintiff. 

Id. — Family  Name  as  Trade  Name — Use  of  Appellation. — Where  a 
family  name  does  not  merely  stand  alone,  but  has  the  appella- 
tion "Bros."  appended  thereto,  it  may  be  used  as  a  trade  name 
and  will  be  protected  as  such. 

Id. — Use  of  Family  Name — Deception  of  Public — Relief  in  Equity. — 
The  use  of  a  family  name  upon  a  sign  in  a  manner  clearly  in- 
dicating an  intent  to  mislead  and  deceive  the  public,  to  the  in- 
jury of  the  plaintiff,  will  be  restrained  by  a  court  of  equity. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  Count}'  of  San  Francisco  granting  an  injunction.  J.  M. 
Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  S.  Goodfellow,  and  James  L.  Kobison,  for  Appellant. 

The  use  of  tags  by  P.  F,  Nolan  falsely  indicating  and  repre- 
senting that  the  business  conducted  by  him  was  owned  and 
conducted  by  a  corporation,  was  a  fraud  on  the  public,  by  which 
he  could  not  acquire  any  right.  (Coleman  etc.  Co.  v.  Dannen- 
berg  Co.,  103  Ga.  784.1)  So  far  as  P.  F.  Nolan  or  the  plain- 
tiff corporation  claims  the  right  to  use  the  name  "Nolan  Bros." 
as  assignees  or  successors  of  the  original  firm  of  Nolan  Bros., 
composed  of  P.  F.  Nolan  and  J.  C.  Nolan,  the  claim  is  unten- 
able, because  "an  assignee  or  purchaser  of  a  trademark  from 
the  original  proprietor  must,  in  the  use  thereof,  indicate  that 
he  is  assignee  or  purchaser,  or  he  will  not  be  entitled  to  pro- 
tection in  the  use  of  the  mark  so  assigned."     (Stachelberg  v. 


1  68  Am.  St.  Rep.  143. 
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Ponce,  23  Fed.  Bep.  430.)  It  is  uncontradicted  that  the  plain- 
tiff's predecessor,  P.  F.  Nolan,  himself  not  using  the  name  of 
Nolan  Bras.,  even  sold  goods  to  the  defendant  and  his  brother, 
charging  them  on  billheads  of  P.  F.  Nolan  and  P.  F.  Nolan 
&  Sons  to  Nolan  Bros.  This  was  clearly  a  case  of  abandon- 
ment of  the  name,  and  acquiescence  in  its  use  by  defendant 
and  his  partner.  (Mcnendez  v.  Holt,  128  U.  S.  514;  Saxlehner 
v.  Eisner  etc.  Co.,  91  Fed.  Bep.  536-38;  Royal  Baking  Powder 
Co.  v.  Raymond,  70  Fed.  Bep.  376;  Raymond  v.  Royal  Baking 
Powder  Co.,  85  Fed.  Bep.  231.)  W.  H.  Nolan  could  not  be 
deprived  by  any  arrangement  of  other  brothers  to  which  he 
was  not  a  party  of  the  right  to  use  his  own  true  name  in  col- 
location with  that  of  another  brother,  to  denote  truthfully  the 
fact  that  the  firm  of  which  he  was  a  member  was  in  fact  a 
partnership  of  brothers  of  the  name  of  Nolan.  (Williams  v. 
Farrand,  88  Mich.  473;  Fish  Bros.  Wagon  Co.  v.  La  Belle 
Wagon  Works,  82  Wis.  546. 2)  The  family  name  of  a  trades- 
man or  manufacturer  cannot  be  made  a  trademark  so  as  to 
exclude  the  right  to  its  use  by  another  bearing  the  same  family 
name,  if  not  so  used  as  to  clearly  indicate  a  fraudulent  intent 
to  mislead  the  public.  (Marshall  v.  Pinklmm,  52  Wis.  5723; 
Brown  Chemical  Co.  v.  Meyer,  139  U.  S.  540;  American  Cereal 
Co.  v.  Petti  John  Cereal  Co.,  72  Fed.  Bep.  903;  Meneely  v. 
Meneely,  62  N.  Y.  42?.4)  The  injunction  is  mandatory,  and 
could  not  be  granted  before  trial.  (Hagen  v.  Beth,  118  Cal. 
330.)  It  is  too  broad,  and  should  at  most  only  enjoin  an  im- 
proper use  of  the  name  that  the  appellant  is  entitled  to  use. 
(Von  Mumm  v.  Witteman,  91  Fed.  Bep.  126;  Fish  Bros.  Wagon 
Co.  v.  Fish  Bros.  Mfg.  Co.,  87  Fed.  Bep.  203-07;  Duryea  v. 
National  Starch  etc.  Co.,  79  Fed.  Bep.  651,  653.) 

James  F.  Smith,  Smith  &  Murasky,  C.  W.  Lynch,  and  F.  G. 
Drury,  for  Bespondent. 

There  was  no  abandonment  of  the  use  of  the  trade  name 
"Nolan  Bros."  by  P.  F.  Nolan.  (Brown  on  Trademarks,  sec. 
681 ;  Julian  v.  Julian  Eoosier  Drill  Co.,  Am.  Tr.  M.  Cas.   (Price 
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&  Steuart),  572,  573.)  There  was  no  fraud  upon  the  public  in 
the  use  of  the  name  "Nolan  Bros.  Shoe  Company"'  for  two  years 
prior  to  the  incorporation  by  that  name.  (Block  v.  Standard 
Distilling  etc.  Co.,  95  Fed.  Bep.  979.)  The  successors  of  a 
partnership  are  entitled  to  use  the  partnership  name  in  the 
same  business  without  indicating  succession.  (Banks  v.  Gil- 
son,  Cox  Man.  Tr.  M.  Cas.  248;  Caswell  v.  Hazard,  121  X.  Y. 
495 5;  Leather  Cloth  Co.  v.  American  Leather  Cloth  Co.,  4  De 
Gex,  J.  &  S.  137,  143;  11  H.  L.  Cas.  334;  Feder  v.  Benkert,  70 
Fed.  Bep.  612.  613.)  A  person  cannot  use  his  own  name  to 
palm  off  his  own  commodities  as  those  of  another  person,  to 
the  deceit  of  the  public  and  the  injury  of  such  other  person. 
(England  v.  New  York  Publishing  Co.,  8  Dal}-,  375;  Rogers  Mfg. 
Co.  v.  Bogers  etc.  Mfg.  Co.,  11  Fed.  Bep.  495;  Crofts  v.  Day,  7 
Beav.  81;  Holloway  v.  Holloway,  13  Beav.  209;  Menecly  v. 
Meneely,  62  N.  Y.  427 6;  Chas.  S.  Higgins  Co.  v.  Higgins  Soap 
Co.,  144  X.  Y.  462. 7)  The  injunction  is  prohibitory,  and  it  was 
proper  to  prohibit  the  use  of  the  pirated  trade  name  used  in 
the  same  business  as  that  of  the  plaintiff  in  invasion  of  plain- 
tiff's rights.  QVeinstock,  Lubin  &  Co.  x.  Marks,  109  Cal.  537s; 
Shaver  v.  Shaver,  54  Iowa,  20S.») 

GAKOUTTE,  J.— Two  brothers  by  the  name  of  Nolan  were 
engaged  for  ten  years  in  carrying  on  a  wholesale  shoe  business 
in  the  city  of  San  Francisco  under  the  name  of  "Nolan  Bros." 
One  brother  sold  his  interest  in  the  business  to  the  other, 
and  that  brother  (W.  H.  Nolan)  shortly  thereafter  closed  out 
the  wholesale  business  and  opened  up  a  retail  shoe  business  at 
another  point  in  the  city  under  the  name  of  "W.  H.  Nolan  & 
Co.,  Successor  to  Nolan  Bros."  A  third  brother,  P.  F.  Nolan, 
had  been  engaged  in  the  retail  shoe  business  in  the  city  of  San 
Francisco  for  twenty-two  years,  some  of  this  time  in  company 
with  J.  C.  Nolan,  a  brother,  and  some  of  the  time  joined  with 
one  or  more  of  his  sons.  In  the  year  1895,  and  shortly  after 
the  defendant  W.  H.  Nolan  had  launched  his  retail  shoe  busi- 
ness upon  the  world,  P.  F.  Nolan  changed  his  business  into  a 
corporation  under  the  name  of  "Nolan  Bros.  Shoe  Company," 
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and  thereupon  that  company  brought  this  action  to  restrain 
defendant  in  the  conduct  of  his  business  from  using  the  trade 
name  "Nolan  Bros."  The  action  is  based  upon  the  claim  that 
such  use  is  an  infringement  upon  the  rights  of  plaintiff  to  the 
use  of  the  name  "Nolan  Bros." 

It  is  asserted  upon  the  part  of  defendant  that  plaintiff  al- 
lowed him  to  use  the  name  "Nolan  Bros."  in  the  conduct  of 
his  shoe  business  for  a  period  of  ten  years  without  objection, 
and  that  it  is  now  too  late  to  attack  his  right  to  its  use.  What- 
ever legal  effect  this  long  term  of  use  might  have  as  against 
plaintiff's  claims,  if  defendant  had  been  engaged  in  the  retail 
shoe  business,  we  will  not  decide;  for  during  that  period  of  time 
defendant  was  only  engaged  in  the  wholesale  shoe  business, 
and  for  that  reason  no  occasion  or  necessity  arose  for  plaintiff 
to  make  any  objection.  The  use  of  the  name  by  the  defend- 
ant did  not  interfere  with  plaintiff's  business,  and  hence  it  was 
an  immaterial  matter  to  him.  Plaintiff  was  not  injured  by  the 
use  of  the  name,  and  therefore  was  not  concerned  in  the  use. 
If  defendant  had  been  using  the  name  "Nolan  Bros."  for  these 
ten  years  in  the  conduct  of  the  plumbing  business,  plaintiff 
surely  could  not  have  objected.  It  does  not  appear  from  the 
showing  here  made  that  defendant's  wholesale  shoe  business  in- 
terfered with  plaintiff's  retail  shoe  business  to  any  degree;  and 
without  a  showing  of  injury  plaintiff  had  no  right,  under  these 
circumstances,  to  object  to  defendant's  use  of  the  name  any 
more  than  if  the  defendant  had  been  engaged  in  the  plumbing 
business.  The  mere  use  of  a  trade  name  in  one  business  does 
not  give  a  party  a  right  to  its  use  in  any  other  business.  We 
therefore  attach  no  importance  to  the  use  of  the  name  "Nolan 
Bros."  by  defendant  for  ten  years  without  objection  upon  the 
part  of  plaintiff;  and  we  hold  that  the  case  stands  exactly  as 
though  defendant  engaged  in  the  retail  shoe  business,  never 
having  been  in  the  wholesale  business. 

Upon  the  foregoing  assumption,  has  plaintiff  such  an  inter- 
est in  the  name  "Nolan  Bros."  as  to  be  entitled  to  an  order 
restraining  defendant  from  making  use  of  it;  and  this  depends 
upon  whether  or  not  plaintiff's  predecessor  in  interest  had  es- 
tablished a  right  to  the  use  of  the  trade  name  "Nolan  Bros." 
in  the  retail  shoe  business  when  defendant  started  his  retail 
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shoe  business?    We  will  not  give  the  evidence  in  great  detail 
upon  this  question.     While  to  some  extent  it  may  be  said  to 
be  conflicting  vet  we  deem  it  ample  to  support  the  restrain- 
ing order  made  by  the  trial  court,  to  the  effect   that  the  de- 
fendant's use   of    the  name  was  an  interference  with    plain- 
tiff's rights.     Plaintiff's  predecessor  in  interest  had  been  carry- 
ing on  the  retail  shoe  business  in  the  city  of  San  Francisco 
twenty-two  years  or  more;  and  in  a  great  many  ways,  and  cer- 
tainly for  a  great  portion  of    that  time,  was  doing  business 
under  the  name  of  "Nolan  Bros."     The  evidence  before  us  of 
abandonment  of  the  name  by  plaintiff's  predecessor  in  inter- 
est  does   not   establish   the   fact.     The   fact   that   the  name 
"Nolan  &  Sons"  was  used  as  a  trademark  for  a  certain  period 
of  time  by  plaintiff's  predecessor  in  interest  is  but  a  circum- 
stance, and  not  at  all  sufficient,  of  itself,  to  prove  an  abandon- 
ment.    "A  person  may  temporarily  lay  aside  his  mark  and  re- 
sume it  without  having  in  the  meantime  lost  his  property  in 
the   right   of  its  use.     Abandonment  in  the  nature  of  a  for- 
feiture must  be  strictly  proven."     (Browne  on  Trademarks,  sec. 
681.)     In  Julian  v.  Julian  Eoosier  Drill  Co.,  Am.  Tr.  M.  Cas. 
572,  573,  it  is  said:  "Abandonment  means  general  abandon- 
ment to  the  public,  and  must  be  shown  affirmatively  and  posi- 
tively as  affecting  the  interests  of  the  public."     At  no  time 
during  the  period  of  twenty-two  years  was  the  name  "Nolan 
Bros"  absent  from  the  place  of  business.     For  fourteen  years 
continuously  prior  to  the  commencement  of  this  action  four 
metallic  signs  in  conspicuous    places  upon  the  front  of    the 
store  bore  the  trade  name  "Nolan  Bros."     For  thirteen  years 
immediately  prior  to  the  commencement  of  the  action,  within 
the  doorwav  of  the  store,  a  large  glass  sign  carried  over  its 
front  the    *  •  ds  "Nolan  Bros."     For  the  same  length  of  time 
a  lar-     NdM\tiBg  the  words  "Nolan  Bros.,"  so  that  all  could 
more  of  ln^  frQm  ^  office  door;  and  for  the  past  two 
defendant  Y\ .  ^  commencement  0f  this  action  it  is  conchi- 
es upon  the  wo^  ^  affidavits  that  the  business  was  in  all  sub- 
Vtion  ur.^  carried  on  under  the  naine  of  "Nolan  Bros » 
ThlT^t  that  other  trade  names  may  have  been  used  by  plain- 
tiff for  a  short  period  of  time  in  connection  with  the  one  here 
involved  cannot  neutralize  the  effect  of  the  evidence  quoted. 
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Our  conclusion  is  that  this  evidence  greatly  lacks  in  showing 
an  abandonment  of  the  right  of  plaintiff  to  use  the  name 
"Nolan  Bros." 

Coleman  etc.  Co.  v.  Danncnberg  Co.,  103  Ga.  784,10  is  cited 
to  support  the  contention  that  P.  F.  Nolan  could  not,  by  using 
the  name  ''Nolan  Bros.  Shoe  Co."  two  years  before  incorpora- 
tion, acquire  any  right  to  the  use  of  the  name  "Nolan  Bros." 
It  is  claimed  upon  this  point  that  the  use  of  tags  by  P.  F. 
Nolan,  conspicuously  indicating  and  representing  that  the  busi- 
ness conducted  by  him  was  owned  and  conducted  by  a  corpora- 
tion, was  a  fraud  on  the  public  by  which  he  could  not  acquire 
any  right.  On  examination  we  find  the  case  cited  fails  to  sup- 
port the  contention,  while  Block  v.  Standard  etc.  Co.,  95  Fed. 
Rep.  978,  is  the  other  way. 

It  is  next  claimed  "that  defendant  had  the  absolute  right 
to  use  a  sign  indicating  that  he  was  the  successor  to  Nolan 
Bros.,  10-12  Sutter  street,  that  being  the  fact."  What  we  have 
already  said  is  opposed  to  this  contention.  The  wholesale  busi- 
ness carried  on  by  defendant  and  his  brother  in  another  por- 
tion of  the  city  is  not  the  same  business  now  carried  on  by  de- 
fendant. The  latter  is  a  separate,  distinct,  and  different  busi- 
ness, and,  the  statement  upon  the  sign  that  he  (defendant)  is 
a  successor  of  the  business  formerly  conducted  under  the  name 
of  "Nolan  Bros.,  10-12  Sutter  street,"  is  not  correct.  No  one 
succeeded  to  that  business  and  it  had  no  successor.  The  busi- 
ness became  extinct,  and  the  sign  does  not  express  the  facts. 

It  is  insisted  that  "the  family  name  of  a  tradesman  or  manu- 
facturer cannot  be  made  a  trademark  so  as  to  exclude  the 
right  to  its  use  by  another  bearing  the  same  family  name." 
This  contention  is  sound  to  a  limited  extent  only.  If  the  name 
is  used  in  a  manner  clearly  indicating  an  intent  to  mislead  and 
deceive  the  public,  then  the  use  of  the  name  will  be  restrained 
by  a  court  of  equity.  The  first  answer  to  appellant's  conten- 
tion in  this  regard  is  found  in  the  fact  that  it  is  not  a  use  of 
the  family  name  "Nolan,"  standing  alone,  to  which  objection 
is  made,  but  it  is  a  use  of  the  name  "Nolan  Bros.";  and  in  a 
case  like  that  at  bar  the  principle  of  law  invoked  seems  to  have 
no  application.     Furthermore,  it  is  shown    by  the    affidavits: 
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"That  the  said  defendant  established  a  retail  boot  and  shoe 
business  at  Nos.  1022  and  1021  Market  street  ....  and  over 
such  store  placed  a  large  sign  containing  the  words  and  figures 
following,  to  wit:  °rt\  H.  Nolan  &  Co.,  Successor  to  Nolan 
Bros.,  10-12  Sutter  street.'  That  the  words  eW.  H.  Nolan  & 
Co.,  successor  to'  and  the  words  and  figures  '10-12  Sutter 
street/  are  in  such  small  and  inconspicuous  letters  and  figures 
ahat  the  same  cannot  be  read  at  a  distance  of  more  than  sev- 
enty-five feet  or  one  hundred  feet,  while  the  words  'Nolan 
Bros.,'  are  in  such  large  and  conspicuous  letters  and  so  promi- 
nently displayed  that  the  same  may  be  readily  seen  and  read 
for  a  distance  of  nearly  three  hundred  feet  thereof."  It  is  also 
stated  in  the  affidavits  of  various  parties  that  said  sign  is  a  de- 
ceptive sign,  and  is  calculated  to  deceive  the  public,  and  lead 
the  public,  the  dealers  and  buyers  of  boots  and  shoes  and  foot- 
wear, and  the  patrons  and  customers  of  plaintiff  to  believe  that 
the  plaintiff  is  conducting  a  retail  boot  and  shoe  store,  and  a 
branch  place  of  business  at  Nos.  1022  and  1024  Market  street. 
It  is  further  shown  that  almost  daily,  ever  since  the  establish- 
ment of  said  9tore  by  said  defendant  at  Nos.  1022  and  1021 
Market  street,  the  salesmen  of  plaintiff  have  encountered  many 
of  the  buyers  of  boots  and  shoes  and  the  customers  and  patrons 
of  plaintiff,  who  have  purchased  shoes  at  the  store  of  defend- 
ant under  the  impression  and  belief  that  they  were  dealing 
with  the  plaintiff.  Under  the  foregoing  facts  appellant's  con- 
tention upon  the  proposition  that  he  has  here  advanced  is  un- 
dermined.    {England  v.  New  York  Pub.  Co.,  S  Daly,  375.) 

The  remaining  propositions  advanced  by  appellant  are  not 
considered  meritorious. 

For  the  foregoing  reasons  the  order  is  affirmed 

Van  Dyke,  J.,  and  Harrison,  J.,  concurred. 
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[Sac.  Xo.  547.    Department  One— December  31,  1900.] 

GRACE  ELLEDGE,  Petitioner,  v.  SUPERIOR  COURT,  etc., 
et  al.,  Respondents. 

Costs— Special  Order  After  Judgment— Appeal— Certiorari.— A  spe- 
cial order  made  after  judgment  reducing  the  amount  of  the 
judgment  by  striking  out  the  costs  therefrom  is  appealable,  and 
cannot  be  reviewed  or  annulled  upon  a  writ  of  certiorari. 

CERTIORARI  in  the  Supreme  Court  to  review  an  order  of 
the  Superior  Court  of  Lassen  County  striking  out  the  costs 
from  a  judgment.     F.  A.  Kelley,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Goodwin  &  Goodwin,  for  Petitioner. 

Spencer  &  Raker,  and  W.  M.  Boardman,  for  Respondents. 

THE  COURT. — In  an  action  brought  by  the  petitioner 
against  D.  W.  Ridenour  et  al.  in  the  superior  court  of  Lassen 
county,  judgment  was  entered  in  his  favor  for  the  amount  of 
two  hundred  and  ninety  dollars  damages.  Thereafter  the  de- 
fendants therein  filed  a  memorandum  of  costs  amounting  to 
ninety-two  dollars.  Plaintiff  thereupon  moved  the  court  to 
strike  this  memorandum  of  costs  from  the  files, upon  the  ground 
that  as  the  judgment  made  no  provision  regarding  costs  the 
defendants  were  not  entitled  to  recover  their  costs.  The  court 
granted  this  motion,  but  immediately  thereafter,  of  its  own 
motion,  made  and  caused  to  be  entered  the  following  order: 
"Ordered  that  the  judgment  entered  herein  be  reduced  the  full 
amount  of  defendants'  cost  bill  herein,  to  wit,  ninety-two  dol- 
lars." The  plaintiff  has  obtained  a  writ  of  review  for  the  pur- 
pose of  having  this  order  annulled,  upon  the  grounds  that  it 
was  without  the  power  of  the  court  to  make  it. 

The  order  sought  to  be  annulled  was  a  special  order  made 
after  final  judgment,  in  direct  terms  modifying  the  judgment 
previously  given,  and  by  express  provision  of  the  statute  is 
made  appealable.  (Code  Civ.  Proc,  sec.  939.)  Although  the 
cost  bill  is  referred  to  as  the  basis  of  its  action,  the  order  of  the 
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court  applies  to  the  judgment  and  not  to  the  cost  bill.  The 
order  could  have  been  reviewed,  either  upon  an  appeal  taken 
directly  therefrom,  independent  of  an  appeal  from  the  judg- 
ment, or  its  correctness  could  have  been  determined  upon  an 
appeal  from  the  judgment  as  modified  in  accordance  with  its 
terms.  Being  an  appealable  order,  it  cannot  be  reviewed  upon 
a  writ  of  certiorari.  (Code  Civ.  Proc,  sec.  1068.)  This  sub- 
ject has  recently  been  very  fully  considered  in  Southern  Cal. 
Ry.  Co.  v.  Superior  Court,  127  Cal.  417,  and  this  rule  is  there 
specifically  declared. 
The  writ  is  discharged. 


[S.  F.  No.  1680.    Department  One— December  31,  1900.] 

ALFRED    OVEREND,  Petitioner,    v.  SUPERIOR    COURT, 
etc.,  Respondent. 

Criminal  Law — Privilege  of  Witness — Tendency  to  Criminate — Judi- 
cial Question. — A  witness  in  a  criminal  case  cannot  constitute 
himself  an  arbitrary  or  exclusive  judge  as  to  whether  or  not 
the  evidence  called  for  by  a  question  would  tend  to  convict  hiui 
of  a  felony;  but  it  is  a  matter  which  the  trial  court  is  to  decide, 
subject  to  review  by  the  appellate  court. 

Id. — Punishment  for  Contempt — Untenable  Basis — Testimony  Upon 
Preliminary  Examination — Waiver. — A  punishment  for  contempt 
cannot  properly  be  based  upon  the  ground  that  the  witness  tes- 
tified upon  the  preliminary  examination,  and  thereby  waived  his 
right  to  refuse  to  testify  at  the  trial,  upon  the  ground  that  his 
evidence  would  tend  to  convict  him  of  a  felony. 

Id. — Invalid  Proceedings  in  Contempt — Jurisdiction  not  Shown  in 
Order — Certiorari. — An  order  punishing  a  witness  lor  contempt 
committed  in  the  presence  of  the  court  by  refusing  to  answer 
questions  on  the  ground  that  his  answer  would  tend  to  convict 
him  of  a  felony,  which  does  not  recite  facts  constituting  the 
contempt,  and  conferring  jurisdiction  upon  the  court,  and  does 
not  show  that  the  questions  asked  were  pertinent  and  material 
to  the  issue,  is  invalid,  and  will  be  annulled  upon  certiorari. 

Id. — Valid  Order — Question  as  to  Knowledge  of  Defendant — Identi- 
fication— Witness  not  Protected. — An  order  punishing  the  wit- 
ness for  contempt  which  recites  that  on  the  trial  of  a  defend- 
ant charged  with  embezzling  the  property  of  the  witness  he  was 
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asked  if  he  knew  the  defendant,  and  refused  to  answer  the 
question,  shows  that  the  question  was  material  and  pertinent 
to  the  issue  as  a  means  of  identifying  the  defendant,  and  that 
an  answer  thereto  could  not  in  any  material  degree  tend  to 
convict  the  witness  of  a  felony,  and  that  the  witness  was  not 
protected,  but  was  guilty  of  contempt  In  refusing  to  answer 
the  question. 

Id. — Request  for  Dismissal  op  Prosecution. — The  fact  that  during  the 
progress  of  the  trial  of  the  defendant  charged  with  embezzling 
the  property  of  the  witness,  the  latter  asked  the  prosecuting  of- 
ficer to  dismiss  the  charge,  is  of  no  importance,  no  criminal 
proposition  being  shown  which  would  have  justified  the  witness 
in  refusing  to  answer  the  question  as  to  his  knowledge  of  the 
defendant. 

Id. — Invalid  Part  of  Judgment — Valid  Separate  Part. — An  invalid 
part  of  the  judgment  for  contempt  ordering  the  petitioner  to  be 
confined  until  the  question  was  answered  does  not  affect  the 
validity  of  an  independent  and  separate  part  of  the  judgment 
imposing  a  fine  and  imprisonment  for  five  days. 

Id. — Various  Refusals  to  Testify — Question  as  to  Continuing  Con- 
tempt— Void  Orders — Single  Valid  Order. — Where  there  were 
three  punishments  for  contempt  for  various  refusals  of  the 
witness  to  testify,  but  two  of  them  were  void,  and  are  annulled 
upon  certiorari,  the  question  whether  the  various  refusals  con- 
stituted one  single,  continuing  contempt,  which  could  be  pun- 
ished but  once,  fails  of  merit. 

CEETIOEAEI  from  the  Supreme  Court  to  review  and  an- 
nul orders  of  the  Superior  Court  of  the  City  and  County  of 
San  Francisco  punishing  a  witness  for  contempt.  William  T. 
Wallace,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  J.  Guilfoyle,  and  F.  AY.  Van  Ee}rnegom,  for  Petitioner. 

Jones  &  O'Donnell,  for  Eespondent. 

GAEOUTTE,  J. — This  is  an  original  proceeding  in  certiorari 
to  annul  three  certain  orders  or  judgments  made  by  the  trial 
court. 

The  facts  are  these:  On  June  15,  1898,  at  10  A.  M.,  one 
Minnie  Campbell  was  upon  trial  in  the  superior  court  charged 
with  the  commission  of  a  felony.  Petitioner  Overend  was 
called  and  sworn  as  a  witness,  whereupon  he  refused  to  answer 
any  questions,  upon  the  ground  that  his  evidence  would  tend 
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to  criminate  him.  The  court  then  made  an  order  which  recited 
that  the  witness  was  the  prosecuting  witness  in  the  case,  and 
that  he  had  appeared  at  the  preliminary  examination  of  de- 
fendant and  testified  fully  without  objection;  that  he  had  been 
ordered  by  the  court  to  answer  the  questions  which  had  been 
addressed  to  him,  and  had  refused,  and  thereupon  it  was  ad- 
judged that  he  was  guilty  of  contempt  in  refusing  to  obey  the 
order  of  the  court,  and  as  a  punishment  he  was  "committed  to 
the  county  jail  of  the  city  and  county  of  San  Francisco,  until 
2  o'clock  P.  M.,  and,  moreover,  that  he  pay  a  fine  of  five  hun- 
dred dollars  for  his  contempt  in  that  behalf." 

At  2:30  P.  M.  of  the  same  day  the  trial  was  resumed,  and 
Overend  was  again  called  to  the  witness  stand  and  asked  the 
following  question:  "Do  you  know  the  defendant  Minnie  Camp- 
bell?" and  he  again  refused  to  answer,  upon  the  ground  that 
his  answer  might  tend  to  convict  him  of  a  felony.  The  wit- 
ness further  stated  that  he  would  refuse  to  answer  any  and  all 
questions  which  might  be  propounded  to  him  as  a  witness  in 
the  case.  "Whereupon  petitioner  was  adjudged  guilty  of  con- 
tempt and  ordered  to  be  punished  by  paying  a  fine  of  five  hun- 
dred dollars  and  be  imprisoned  in  the  county  jail  of  the  city 
and  county  of  San  Francisco  until  10  o'clock  A.  M.,  June  16, 
1S98. 

At  10  o'clock  A.  M.,  June  16th,  petitioner  was  again  called 
to  the  stand  to  testify,  and  was  asked  the  following  question: 
"Do  you  know  the  defendant  Minnie  Campbell?"  He  again 
refused  to  answer  the  question,  upon  the  ground  that  his  an- 
swer might  tend  to  convict  him  of  a  felony,  and  further  stated 
that  he  would  refuse  to  answer  any  and  all  questions  which 
might  be  propounded  to  him  as  a  witness  in  said  case.  Where- 
upon the  court  made  an  order  reciting  the  facts  found  in  the 
first  order  made,  also  reciting  the  question  asked  and  the  re- 
fusal to  answer  it;  that  it  was  indispensable  to  the  prosecu- 
tion to  prove  that  petitioner  did  know  the  defendant  Minnie 
Campbell:  and  that,  if  petitioner  should  answer  the  question 
"Do  you  know  the  defendant  Minnie  Campbell?"  he  would  not 
thereby  give  anv  evidence  which  would  tend  to  convict  him 
of  a  felony;  and  by  reason  of  his  refusal  to  answer  the  afore- 
said question  the  petitioner  was  declared  guilty  of  a  contempt 
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of  court  and  was  ordered  to  pay  a  fine  of  five  hundred  dollars 
and  be  imprisoned  in  the  county  jail  of  the  city  and  county  of 
San  Francisco  for  the  period  of  five  days.  The  court  at  this 
time,  and  as  a  part  of  the  same  judgment,  also  ordered  peti- 
tioner to  be  confined  in  the  aforesaid  jail  until  he  answered 
the  question,  "Do  you  know  the  defendant  Minnie  Campbell  ?" 
This  latter  part  of  the  judgment  has  been  declared  void  by  this 
court.     (Ex  parte  Overend,  122  Cal.  201.) 

1.  It  may  be  declared  well  settled,  that  the  witness  cannot 
constitute  himself  an  arbitrary  or  exclusive  judge  as  to  whether 
or  not  the  evidence  called  for  by  the  question  would  tend  to 
convict  him  of  a  felony.  It  is  a  matter  which  the  trial  court 
is  to  decide,  and  even  its  action  may  be  reviewed  upon  appeal 
to  this  court.  It  is  said  in  Wharton's  Criminal  Evidence,  sec- 
tion 469:  "The  witness  is  not  the  sole  judge  of  his  liability. 
The  liability  must  appear  reasonable  to  the  court,  or  the  wit- 
ness will  be  compelled  to  answer But  in  order  to  claim 

the  protection  of  the  court  the  witness  is  not  required  to  dis- 
close all  the  facts,  as  this  would  defeat  the  object  for  which 
he  claims  protection.  It  is  not,  indeed,  enough  for  the  wit- 
ness to  say  that  the  answer  will  criminate  him.  It  must  ap- 
pear to  the  court  from  all  the  circumstances  that  there  is  a 
real  danger,  though  this  the  judge,  as  we  have  seen,  is  allowed 
to  gather  from  the  whole  case,  as  well  as  from  the  general  con- 
ception of  the  relations  of  the  witness.  Upon  the  facts  thus 
developed  it  is  the  province  of  the  court  to  determine  whether 
a  direct  answer  to  a  question  may  criminate."  It  is  said  in 
Ex  parte  Stice,  70  Cal.  53,  by  this  court  in  Bank:  "Whether 
the  answer  to  this  question  would  be  or  might  he  of  such  tend- 
ency, the  court  in  which  the  trial  is  proceeding  must  adjudge, 
....  and  it  cannot  be  called  on  to  do  so  in  advance  of  the 
question  being  put.  To  hold  that  the  reason  stated  above 
would  justify  a  person  called  in  refusing  to  be  sworn  would  be 
to  make  such  a  person,  and  not  the  court,  the  final  judge,  and 
exclude  the  court  from  any  consideration  of  the  matter  what- 
ever. Such  is  not  and  cannot  be  the  law."  In  the  case  of  In 
re  Rogers,  129  Cal.  4G8,  it  is  decided:  "As  to  the  relevancy  and 
pertinency  of  the  questions  propounded,  it  is  sufficient  to  say 
that  the  decision  of  that  matter  rests  with  the  judge,  and  not 
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•with  the  witness,  but  the  decision  of  the  judge  at  nisi  prius 
is  reviewable  by  this  tribunal  under  the  writ.  (Ex  parte  Zee- 
handclaar,  71  Cal.  238.)  Otherwise  the  production  of  evidence 
would  cease  to  be  under  the  control  of  the  court,  and  would 
depend  upon  the  opinion  of  the  witnesses." 

2.  It  appears  that  the  trial  court  based  its  judgments  of  con- 
tempt largely  upon  the  ground  that  the  witness  had,  without 
objection,  testified  at  the  preliminary  examination  of  Minnie 
Campbell,  and  for  that  reason  had  waived  his  right  to  refuse 
to  testify  at  the  trial  upon  the  ground  that  his  evidence  would 
tend  to  convict  him  of  a  felony.  The  position  of  the  trial 
court  in  this  regard  is  untenable.  This  question  of  waiving  the 
privilege  is  discussed  and  decided  in  Temple  v.  Commonwealth, 
75  Va.  890,  and  Cullen  v.  Commonwealth,  24  Gratt.  624.  It  is 
said  in  those  cases  that  the  witness'  statements  elsewhere  have 
nothing  to  do  with  the  question. 

3.  Section  1211  of  the  Code  of  Civil  Procedure  declares: 
"When  a  contempt  is  committed  in  the  immediate  view  and 
presence  of  the  court,  or  judge  at  chambers,  it  may  be  pun- 
ished summarily;  for  which  an  order  must  be  made,  reciting 
the  facts  as  occurring  in  such  immediate  view  and  presence, 
adjudging  that  the  person  proceeded  against  is  thereby  guilty 
of  a  contemnt,  and  that  he  be  punished  as  therein  prescribed. 
When  the  contempt  is  not  committed  in  the  immediate  view 
and  presence  of  the  court,  or  judge  at  chambers,  an  affidavit 
shall  be  presented  to  the  court  or  judge,  of  the  facts  consti- 

i  tuting  the  contempt,  or  a  statement  of  the  facts  by  the  referees 
or  arbitrators,  or  other  judicial  officer." 

It  has  been  held  by  this  court  and  other  courts,  with  entire 
unanimity,  that  when  the  contempt  is  a  constructive  contempt, 
namely,  committed  without  the  presence  of  the  court,  the  affi- 
davit of  facts  forming  the  basis  of  judicial  action  must  show 
upon  its  face  a  case  of  contempt;  and,  if  it  does  not,  then  the 
court  is  wanting  in  jurisdiction,  and  the  order  of  contempt  is 
void.  In  the  case  of  a  contempt  committed  in  the  presence  of 
the  court,  the  section  says  that  the  order  adjudicating  the  con- 
tempt must  contain  a  recital  of  the  facts.  This  provision  can 
only  mean  that  the  order  must  contain  a  recital  of  those  facts 
which  make  out  a  case  of  contempt — that  is,  a  recital  of  those 
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facts  which  in  a  case  of  constructive  contempt  the  law  says 
must  be  incorporated  in  an  affidavit. 

In  People  v.  Turner,  1  Cal.  155,  it  is  said:  "We  think  it  fol- 
lows, from  the  distinction  above  considered,  that  the  final  or- 
der of  the  court  by  which  a  party  is  adjudged  to  have  been 
guilty  of  a  contempt  should  always  show,  upon  its  face,  the 
facts  upon  which  the  exercise  of  the  power  is  based  and  the 
adjudication  is  made." 

In  Ex  parte  Rowe,  7  Cal.  183,  we  find  this  language:  "If, 
then,  we  have  the  right  to  set  aside  the  order  of  the  inferior 
court  in  a  case  of'  contempt,  it  would  seem  clear  that  the  war- 
rant of  commitment  should  state  all  the  material  facts  upon 
which  the  action  of  the  court  is  predicated.     In  the  present 
case  it  should  have  been  stated  that  the  grand  jury  were  inquir- 
ing into  a  certain  question,  stating  it;  that  the  prisoner  was 
sworn  as  a  witness  and  certain  questions  propounded  to  him, 
stating  them:  that  he  refused  to  answer;  that  the  facts  were 
thereupon  presented  to  the  court  by  the  grand  jury,  and  the 
prisoner  required  by  the  court  to  answer,  which,  being  refused, 
he  was  committed  for  contempt."     Again  in  Batclielder  v.  Moore, 
42  Cal.  415,  the  court  said:  "The  power  of  a  court  to  punish  for 
alleged  contempt  of  its  authority,  though  undoubted,  is  in  its 
nature  arbitrary,  and  its  exercise  is  not  to  be  upheld,  except 
under  the  circumstances  and  in  the  manner  prescribed  by  law. 
It  is  essential  to  the  validity  of  proceedings  in  contempt  sub- 
jecting a  party  to  fine  and  imprisonment  that  they  show  a  case 
in  point  of  jurisdiction  within  the  provisions  of  the  law  by 
which  such  proceedings  are  authorized,  for  mere  presumptions 
and  intendments  are  not  to  be  indulged  in  their  support."     In 
Ex   parte    Zeehandelaar,   supra,    Justice    Sharpstein    said:  "In 
order  to  show  a  legal  cause  for  the  imprisonment  of  the  peti- 
tioner, the  return  in  this  case  should  show  that  the  question 
which  he  refused  to  answer  was  pertinent  to  the  matter  in  issue 
before  the  court,  and,  as  this  is  not  shown  by  the  return,  no 
legal  cause  for  the  imprisonment  of  the  petitioner  i3  shown, 
and  he  should  be  discharged."     This  conclusion  of  the  justice, 
in  substance,  was  indorsed  by  the  other  members  of  the  court. 
In  Scnwarz  v.  Superior  Court,  111  Cal.  112,  we  find  this  dec- 
laration: "The  offense  being  criminal  in  its  nature,  both  the 
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charge  and  the  finding  and  judgment  of  the  court  thereon  are 
to  be  strictly  construed  in  favor  of  the  accused." 

4.  Let  us  try  this  case  in  the  crucible  furnished  by  the  law 
as  declared  in  the  foregoing  authorities.  The  questions  asked 
a  witness  must  be  pertinent  and  material  to  the  issue.  The 
court  has  no  power  to  compel  a  witness  to  answer  any  others, 
and  the  refusal  to  answer  a  question  not  pertinent  and  material 
to  the  issue  is  no  contempt  of  the  court.  Yet  the  first  order 
of  contempt  made  by  the  trial  court  in  this  proceeding  which 
is  before  us  for  review  does  not  state  the  question  or  questions 
asked  of  the  witness.  It  follows  that  this  court  does  not  know 
anything  about  either  their  materiality  or  pertinency  to  the 
issue  on  trial.  As  far  as  this  court  knows,  the  questions  asked 
may  only  have  had  the  purpose  of  eliciting  evidence  wholly 
foreign  to  any  issue  bearing  upon  the  case.  There  is  not  even 
a  recital  in  the  order  of  contempt  that  the  questions  and  an- 
swers thereto  were  material  and  pertinent  to  the  issue.  The 
section  of  the  code  quoted  requires  the  facts  to  be  stated,  and 
that  requirement  demands  the  question  or  questions  addressed 
to  the  witness  to  be  stated  in  the  order.  In  a  proceeding  for 
contempt  the  jurisdiction  of  the  court  to  make  the  order  must 
affirmatively  appear.  The  cases  stated  so  declare  the  rule. 
Here  there  is  no  affirmative  showing  of  jurisdiction,  because 
it  is  not  shown  that  the  questions  were  material  and  pertinent. 
For  this  reason  this  order  adjudging  defendant  guilty  of  con- 
tempt is  void  and  should  be  annulled. 

5.  We  pass  to  the  order  of  contempt  made  at  2:'30  P.  M.  of 
the  same  day  by  the  court.  The  minutes  of  the  court  show 
that  the  witness  was  asked  the  question,  "Do  you  know  the  de- 
fendant Minnie  Campbell?"  The  minutes  further  show  that 
petitioner  refused  to  answer  the  question.  As  to  this  con- 
tempt the  order  made  by  the  court  adjudging  it  contains  no  re- 
cital of  any  jurisdictional  facts  whatever.  The  statute  says 
the  facts  showing  the  contempt  must  appear  upon  the  face  of 
the  order.  For  this  reason  we  hold  the  second  order  of  con- 
tempt void. 

6.  As  to  the  third  order  of  contempt  made,  the  jurisdictional 
facts  therein  recited  are  fully  sufficient  to  invest  the  court  with 
jurisdiction  to  make  it,  and,  that  being  so,  the  questions  are 
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at  once  presented:  1.  Was  the  question  asked  material  and  per- 
tinent to  the  issue?  and  2.  "Would  the  answer  to  the  question 
tend  to  convict  the  defendant  of  a  felony?  Minnie  Campbell 
was  upon  trial  charged  with  embezzlement.  Overend,  peti- 
tioner, was  the  party  whose  property  she  was  charged  with  hav- 
ing embezzled.  Under  these  circumstances  the  question,  "Do 
you  know  the  defendant  Minnie  Campbell?"  was  material  and 
pertinent  to  the  issue  as  a  means  of  identifying  the  defendant. 
Petitioner's  testimony  to  this  point  was  probably  absolutely 
necessary  in  order  that  the  charge  might  be  established.  Sec- 
ond, would  the  answer  to  the  question  "Do  you  know  the  de- 
fendant Minnie  Campbell?"  tend  to  convict  the  witness  of  a 
felony?  If  his  answer  was  no,  it  certainly  could  not  have  any 
such  effect;  and  if  his  answer  was  yes,  we  see  nothing  in  that 
evidence  which  would  tend  in  any  material  degree  to  convict 
the  witness  of  a  felony.  If  this  question  and  answer,  standing 
alone,  would  have  such  a  tendency,  we  can  hardly  imagine  any 
question  and  answer  that  would  not  have  the  same  tendency. 
A  mere  acquaintanceship  with  defendant  Minnie  Campbell,  of 
itself,  certainly  would  not  tend  to  convict  the  witness  of  a  fel- 
ony. It  was  not  for  the  witness  to  surmise,  "Another  question 
is  going  to  follow  which  will  tend  to  convict  me  of  a  felony, 
and  therefore  I  will  refuse  to  answer  this  one."  He  cannot 
know  that  a  second  question  will  be  asked  at  all.  It  is  only 
when  the  important  question — some  question  tending  to  crim- 
inate— is  asked,  that  he  may  plead  this  privilege.  Perchance 
it  never  will  be  asked.  Some  point  is  also  made  by  petitioner 
that  the  evidence  discloses  that  during  the  progress  of  the 
trial  he  asked  the  prosecuting  officer  to  dismiss  the  charge 
against  the  defendant  Minnie  Campbell.  But  we  attach  no  im- 
portance to  this  fact.  There  is  nothing  to  indicate  that  this 
act  of  petitioner  was  in  any  way  criminal,  even  conceding  that 
a  criminal  proposition  of  that  character  made  to  the  prosecut- 
ing officer  would  have  justified  this  witness  in  refusing  to  an- 
swer the  question,  "Do  you  know  the  defendant  Minnie  Camp- 
bell?" 

AVe  attach  no  importance  to  the  claim  that  the  judgment 
under  the  third  order  was  in  the  nature  of  a  double  judgment, 
and,  therefore,  void.     The  court  has  already  decided,  in  Ex 
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parte  Overend,  supra,  that  the  second  portion  of  the  judgment 
was  void.  The  part  remaining,  being  separate  and  independ- 
ent, therefore  stands  as  a  valid  and  binding  judgment. 

It  is  also  claimed  that  these  various  refusals  to  testify  con- 
stitute but  a  single,  continuing  contempt,  which  may  only  be 
satisfied  by  a  single  judgment.  Ex  parte  St  ice,  supra,  appears 
to  declare  a  contrary  doctrine.  But  regardless  of  that  decision, 
there  being  but  one  valid  order  of  contempt  made  by  the  trial 
court,  this  contention,  for  that  reason,  fails  of  merit. 

For  the  foregoing  reasons  the  court  concludes  that  the  first 
and  second  orders  of  contempt  are  void,  and  they  are  hereby 
annulled  and  set  aside.  The  third  order  of  contempt  made  is 
valid  aud  binding,  and,  as  to  it,  this  writ  will  be  dismissed. 

Van  Dyke,  J.,  and  Harrison,  J.,  concurred. 


[S.  F.  No.  1843.    Department  One.— December  31,  1900.] 

HENEY  MOHR,  Respondent,  v.  KATE  C.  BYRXE  et  al.,  Re- 
spondents. HENRY  I.  KOWALSKY,  Intervenor,  Ap- 
pellant. 

Appeal — Dismissal — Service  op  Notice — Insufficient  Proof. — An  ap- 
peal will  be  dismissed  where  the  proof  of  the  service  of  the 
notice  of  appeal  does  not  show  that  a  copy  of  the  notice  was 
delivered  to  the  attorneys  for  the  respondent,  but  merely  states 
that  a  copy  thereof  was  left  at  their  office,  without  showing  the 
existence  of  any  of  the  conditions  prescribed  in  section  1015  of 
the  Code  of  Civil  Procedure,  authorizing  such  service,  or  any 
other  or  further  compliance  with  the  requirements  of  that  sec- 
tion. 

M0TI0X  to  dismiss  an  appeal  from  a  judgment  of  the  Su- 
perior Court  of  the  City  and  County  of  San  Francisco.  James 
M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

"W.  A.  Kirkwood,  and  W.  C.  Shepard,  for  Appellant. 

Hepburn  Wilkins,  Wilson  &  Wilson,  T.  J.  Crowley,  W.  H. 
H.  Hart,  and  Aylett  E.  Cotton,  for  Respondents. 
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HARRISON,  J. — Motion  to  dismiss  the  appeal.  This  action 
was  brought  to  recover  the  amount  of  certain  promissory  notes 
executed  by  the  respondent  Kate  C.  Byrne,  and  held  by  the 
plaintiff.  A  complaint  in  intervention  was  filed  by  Henry  I. 
Kowalsky,  in  which  he  claimed  an  interest  in  one  of  said  notes. 
Judgment  was  rendered  in  the  action  in  favor  of  the  plaintiff, 
and  against  the  defendants,  and  that  the  intervenor,  Kowalsky, 
"take  nothing  by  this  action."  From  this  judgment  the  in- 
tervenor has  taken  an  appeal.  A  motion  is  now  made  in  behalf 
of  the  defendants  Kate  C.  Byrne  and  John  E.  Byrne  to  dis- 
miss the  appeal  upon  the  ground,  among  others,  that  no  notice 
of  the  appeal  was  served  upon  them. 

The  only  evidence  of  service  of  the  notice  of  appeal  upon 
them,  or  either  of  them,  is  contained  in  an  affidavit  of  Isidore 
Golden,  a  clerk  of  Kowalsky,  who  states  therein  that  on  the 
second  day  of  December,  1898,  he  prepared  typewritten  notices 
of  the  appeal,  and  "left  a  copy  at  the  office  of  Wilson  &  Wil- 
son, attorneys  for  Kate  C.  Byrne  et  al."  It  appears  from  the 
record  that  Wilson  &  Wilson  were  the  attorneys  for  the  re- 
spondents Kate  C.  Byrne  and  John  E.  Byrne.  It  is  not  shown 
that  the  notice  of  appeal  was  ever  received  by  these  attorneys. 

Section  940  of  the  Code  of  Civil  Procedure  requires  the  no- 
tice of  appeal  to  be  served  "on  the  adverse  party  or  his  attor- 
ney"; and  section  1015  declares  that:  "In  all  cases  where  a 
party  has  an  attorney  in  the  action  or  proceeding,  the  service 
of  papers,  when  required,  must  be  upon  the  attorney  instead 
of  the  party."  Section  1011  provides  that  if  the  service  is  per- 
sonal, it  is  to  be  made  by  a  delivery  of  the  notice  or  other 
paper  to  the  party  or  attorney  on  whom  the  service  is  required 
to  be  made.  The  section,  moreover,  provides  for  service  in 
certain  instances  where  such  delivery  cannot  be  made,  as  fol- 
lows: "If  upon  an  attorney,  it  may  be  made  during  his  ab- 
sence from  his  office  by  leaving  the  notice  or  other  paper  with 
his  clerk  therein,  or  with  a  person  having  charge  thereof;  or, 
when  there  is  no  person  in  the  office,  by  leaving  them  between 
the  hours  of  8  in  the  morning  and  6  in  the  afternoon,  in  a 
conspicuous  place  in  the  office;  or,  if  it  be  not  open  so  as  to 
admit  of  such  service,  then  by  leaving  them  at  the  attorney's 
residence  with  some  person  of  suitable  age  and  discretion." 

CXXXI.    Cal.— 19 
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The  aflidavit  of  service  must  show  that  all  the  requirements 
of  the  law  to  effect  service  have  been  complied  with,  and  also 
the  existence  of  the  conditions  authorizing  service  in  the  mode 
adopted.  In  the  present  case,  the  affidavit  fails  to  show  whether 
the  attorneys  for  the  respondent  were  absent  from  their  office, 
or  whether  any  clerk  was  present,  or  anybody  in  charge  of  the 
office,  or  at  what  time  in  the  day  the  copy  was  left.  Neither 
does  it  show  whether  the  office  was  open  or  closed;  and  the 
statement  that  the  affiant  left  it  at  the  office  is  consistent  with 
the  fact  that  the  office  was  closed,  and  that  it  was  left  outside 
of  the  door.  If  the  office  was  open,  the  affidavit  does  not  state 
that  the  notice  was  left  "in  a  conspicuous  place  in  the  office," 
and,  as  was  said  in  Doll  v.  Smith,  32  Cal.  476:  "For  aught  that 
appears  to  the  contrary,  it  may  have  been  put  in  the  stove  or 
some  other  place  where  it  was  not  likely  to  be  found."  In  that 
case  the  statement  in  the  affidavit  that  the  affiant  "served  the 
within  notice  on  the  plaintiff  by  leaving  a  copy  of  the  same  at 
the  office  of  J.  G.  Doll,  plaintiff's  attorney,  in  the  town  of  Red 
Bluff,  on  the  twenty-third  day  of  July,  1866,"  was  held  to  be 
insufficient  proof  of  service,  and  the  appeal  was  dismissed.  In 
Gallardo  v.  Atlantic  etc.  Tel.  Co.,  49  Cal.  510,  the  statement  of 
the  affiant  that  he  "left  a  true  copy  of  the  notice  at  the  office 
of  Crane  &  Boyd,  the  attorneys  for  the  defendant,"  was  held 
not  to  show  service  of  a  notice  of  the  settlement  of  a  bill  of  ex- 
ceptions. (See,  also,  Dalzell  v.  Superior  Court,  67  Cal.  453.) 
Under  these  authorities  it  must  be  held  that  there  is  no  proof 
of  the  service  of  the  notice  of  appeal. 

The  appeal  of  the  intervenor,  Kowalsky,  is  dismissed  as  to 
the  respondents  Kate  C.  Byrne  and  John  E.  Byrne. 

Van  Dyke,  J.,  and  Garoutte,  J.,  concurred. 
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[Sac.   No.  825.    Department  One.— January  3,  1901.] 

In  the  Matter  of  the  Estate  of  D.  T.  LUFKIN,  Deceased. 
SARAH  E.  MOORE,  Administratrix,  etc.,  et  al.,  Appel- 
lants, v.  LUCY  LUFKIN,  Respondent. 

Estates  of  Deceased  Persons — Allowance  to  Widow — Discretion — 
Separate  Property. — The  lower  court  has  jurisdiction  and  discre- 
tion to  determine  what  allowance  is  reasonable  and  necessary 
for  the  support  of  the  widow  of  a  deceased  person,  and  whether 
the  separate  property  of  the  widow  is  sufficient  for  her  main- 
tenance; and  this  court  will  not  interfere  with  its  determination 
if  not  exercised  on  erroneous  principles  or  in  an  extreme  case. 

Id. — Doty  of  Court  to  Consider  Separate  Property — Question  not 
Raised  in  Record. — This  court  cannot  determine  the  question 
whether  it  vsas  the  duty  of  the  lower  court  to  consider  the  sepa- 
rate property  of  the  widow  in  fixing  her  allowance,  where  the 
record  upon  appeal  does  not  show  whether  it  was  considered 
or  not,  and  where,  whether  it  >*as  or  was  not  considered,  this 
court  caunot  say  that  her  separate  property  was  sufficient  for 
her  maintenance,  or  that  the  allowance  was  not  reasonable  or 
was  more  than  was  necessary  for  her  maintenance. 

Id. — Legacy  to  Widow — Relinquishment  of  "Further  Claim" — Main- 
tenance— Election. — Where  the  will  bequeaths  a  legacy  to  the 
widow,  on  the  payment  of  which  she  is  required  by  its  terms 
to  "relinquish  all  further  claim"  to  the  estate,  the  term  "claim" 
so  used  is  broad  enough  to  include  the  statutory  claim  or  right 
of  the  widow  to  an  allowance  from  the  estate  of  the  testator, 
and  the  widow  is  put  to  her  election  between  the  two. 

In. — Time  of  Election — Payment  of  Legacy — Allowance  Pending  Ad- 
ministration.— The  time  for  the  election  to  be  exercised  being  only 
"on  the  payment"  of  the  legacy,  the  widow  until  that  time  is 
entitled  to  enjoy  a  statutory  allowance  made  to  her  pending 
the  administration  of  the  estate. 

APPEAL  from  an  order  of  the  Superior  Court  of  Sacra- 
mento County  making  an  allowance  to  the  widow  of  a  deceased 
person.     Joseph  W.  Hughes,  Judge. 

The  facts  are  stated  in  the  opinion. 

Holl  &  Dunn,  and  A.  L.  Shinn,  for  Appellants. 

Albert  M.  Johnson,  for  Respondent. 
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SMITH,  C. — Appeal  from  order  making  allowance  to  widow 
of  deceased  of  forty  dollars  per  month  for  maintenance  pending 
administration. 

The  application  was  contested  by  the  daughters,  and  the 
children  of  a  deceased  son  of  a  former  marriage.  The  grounds 
of  opposition  were:  1.  That  the  widow  had  separate  property 
sufficient  for  her  maintenance;  2.  That  there  was  no  property 
in  the  estate  from  which  the  allowance  could  be  paid;  and  3. 
That  under  the  will  of  the  deceased  she  was  put  to  her  election 
between  her  right  to  family  allowance,  and  the  legacy  be- 
queathed her. 

The  estate  consists  of  a  note  and  mortgage  of  the  value  of 
between  seven  thousand  and  eight  thousand  dollars,  held  by 
the  California  State  Bank  as  security  for  an  indebtedness  of 
the  deceased  amounting  at  the  date  of  hearing  to  two  thousand 
five  hundred  dollars.  The  widow,  it  appears,  has  property  of 
her  own  amounting  to  something  over  three  thousand  dollars, 
consisting  of  sixteen  hundred  and  twenty-one  dollars  in  bank 
and  the  balance  in  solvent  promissory  notes,  and  she  has  also 
the  interest  for  life  on  two  thousand  dollars — her  income  be- 
ing two  hundred  and  four  dollars  and  seventy-three  cents  per 
annum. 

With  regard  to  the  first  point,  this  court  cannot  say  that  the 
separate  property  of  the  widow  was  sufficient  for  her  mainte- 
nance. Nor  can  it  entertain  the  question  whether  it  was  the 
duty  of  the  court  below  to  consider  the  separate  property  of 
the  widow  in  fixing  her  allowance;  for  there  is  nothing  in  the 
record  to  show  whether  it  did  consider  it  or  not.  Nor — 
whether  it  did  or  did  not  consider  it — this  court  cannot  say 
that  the  allowance  was  not  reasonable,  or  that  it  was  more  than 
was  necessary  for  the  maintenance  of  the  widow.  By  the  pro- 
visions of  section  14G6  of  the  Code  of  Civil  Procedure  the 
function  of  determining  those  questions  is  vested  in  the  lower 
court,  and  from  the  nature  of  the  case  must  rest  largely  in  the 
discretion  of  the  court.  With  that  discretion,  if  not  exercised 
on  erroneous  principles,  we  cannot,  unless  in  extreme  cases, 
interfere.  The  only  point  to  be  considered,  therefore,  is  as  to 
the  construction  of  the  will. 
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The  provision  of  the  will  in  question  is:  "I  give,  devise,  and 
bequeath  to  my  wife  Lucy  the  sum  of  one  thousand  dollars 
($1,000),  on  the  payment  of  which  one  thousand  dollars  she 
relinquish  all  further  claim  to  my  estate."  By  other  bequests 
the  whole  of  the  testators  estate  was  disposed  of. 

The  term  "claim,"  in  its  usual  and  proper  sense,  is  broad 
enough  to  include  the  statutory  claim  or  right  of  the  widow 
to  an  allowance  from  the  estate  of  the  testator,  and,  where  a 
diiferent  intention  is  not  manifested  by  the  context,  must  be  so 
construed.  (Code  Civ.  Proa,  sec.  16.)  It  was  doubtless  so  un- 
derstood and  intended  by  the  testator  here;  and  this  intention 
is  the  more  manifest  from  the  fact  that  there  was  no  commun- 
ity property,  or  real  estate  from  which  a  homestead  could  be 
allotted,  and  in  fact  nothing  to  which  the  term  could  apply 
except  the  claim  to  family  allowance.  The  bequest  is,  there- 
fore, to  be  construed  as  conditional  on  the  relinquishment  of 
the  claim  of  allowance  for  maintenance ;  and  the  widow  is  thus 
put  to  her  election  between  the  two.  The  case  also  comes  with- 
in the  reason  of  the  rule  "that  he  who  accepts  a  benefit  under 
a  .  .  .  .  will  must  adopt  the  whole  contents  of  the  instrument, 
conforming  to  all  its  provisions  and  renouncing  every  right  in- 
consistent with  it."  (1  Jarman  on  "Wills,  385;  Story's  Equity 
Jurisprudence,  sees.  1075,  1076;  Morrison  v.  Bowman,  29  Cal. 
316;  Estate  of  Stewart,  74  Cal.  98;  Estate  of  Smith,  108  Cal. 
115;  Etcheborne  v.  Auzerais,  45  Cal.  121;  Eproson  v.  Wheat,  53 
Cal.  715.) 

As  to  the  time  the  election  is  to  be  exercised  the  will  is 
equally  clear.  It  is  to  be  exercised  only  "on  the  payment"  of 
the  legacy.  Until  then  the  widow  is  entitled  to  the  enjoyment 
of  her  statutory  rights,  and  to  the  allowance  made  to  her  there- 
under. 

I  advise  that  the  order  appealed  from  be  affirmed. 

Gray,  C,  and  Chipman,  C.,.  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  ap- 
pealed from  is  affirmed. 

Van  Dyke,  J.,  Garoutte,  J.,  Harrison,  J. 

Hearing  in  Bank  denied. 
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[L.  A.  No.  724.    In  Bank.- January  3,  1901.] 

T  J  HIGGINS  et  al.,  Plaintiffs,  v.  CITY  OF  SAN  DIEGO 
et  ai [.  Respondents.  SAN  DIEGO  WATEE  COMPANY, 
Appellant. 

Municipal  Corporation-Excess  op  Indebtedness  Over  Revendk-Oox- 
Tbu^  rCoN8TiTUTio».-The  inhibition  of  the  constitution 
aga* the  incurring  of  indebtedness  or  babihty  by  a .*t 7 
Exceeding  in  any  year  the  income  and  revenue  provided  tor  it 
fo "that year"  is  to  be  naturally  and  reasonably  construed  as 
Provmn^g  that  all  legitimate  indebtedness  of  the  £**»* 
must  not  exceed  all  the  revenues  and  income  provided  for  tha, 

year. 
Id  -Rights  op  Creditors-Contracts  in  Relation  to  Revenue-Spe- 

cfAL  FoxDS  -The  creditors  of  a  city  have  the  right  to  contract  with 

^feience    o  its  entire  revenue,  except  in  so  far  as  toe  charter 
expressly  otherwise  provides  in  the  case  of  special  funds,  such 

as  the  school  or  library  fund. 
Id  -Transferable  Surplus  in  Special  Funds-Validity  of  I««bted- 

ness -In  determining  the  validity  of  a  particular  indebtedness  in- 
cuiTed  in  anv  year?  not  only  is  the  condition  of  the  general 
fund  and  of  anv  particular  fund  out  of  which  such  indebtedness 
s  primarily  payable  to  be  considered,  but  also  all  surplus 
money"  remaining  at  the  end  of  the  fiscal  year  in  other  special 
"unds  not  primarily  applicable  thereto,  which  might  M 
be transferred  to  an  applicable  fund,  after  meeting  all  claims 
specially  chargeable  to  such  funds,  must  be  taken  into  consid- 
eration. 

Transfer  of  Surplus  not  Prohtbited.-A  provision  in  a  city  charter 
tha      Z  Percentage  of  each  annual  tax  levy  shaU  be  named 
for  each  Cund  and  the  whole  amount  of  taxes  and  revenue  of    he 
city  apportioned  to  said  several  funds  accordingly,"  is  not  equ- 
aling the  declaration  of  a  purpose  to  limit  any  particular  class 
o    expenditure  to  the  apportionment  made  for  that  class    and 
to  prohibit  the  transfer  of  a  surplus  from  one  fund  to  reinforce 
another  exhausted  fund. 
Id  -Exhausted  Fund-Refusal  to  Transfer-Claim  not  Defeated.- 
Acky  cannot  defeat  a  claim  primarily  payable  out  ot 
ban s'ed  fund  by  refusal  to  transfer  the  surplus  from  another 
fund  thereto,  the  transfer  of  which   is  not  prohibited    b>     it. 
charter. 
Tn  -Subsequent  Loss  of  Depositor's  Funds-Failure  of  Bank-Lia- 
biiit  es  not  AFPECTED.-Moneys  provided  by  the  city  for  the  reve- 
nuToEfSaN°cTurArent  year  becoi/e  part  of  its  funds  «*£*£ 
liabilities  may  accrue,  and  the  validity  of  those  ^J^ 
not  be  affected  by  any  subsequent  loss  caused  by  a  deposit  made 
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in  a  bank,  owing  to  the  failure  thereof  and  a  final  partial  collec- 
tion of  the  money. 

Id. — Order  of  Payment  of  Claims — Time  of  Account — Presentation'. — 
In  the  absence  of  a  provision  in  a  city  charter  making  the  city 
liable  in  the  order  in  which  claims    accrue  against  it,  there  is 
no  priority  of  right  among  the  claimants,   except  in  the  order 
of  their  presentation  for  immediate  payment. 

Id. — Construction  of  Charter — City  Becoming  "Owner"  of  Water 
Supply — Water  Fund — Preferred  Payments. — Under  a  city  charter 
providing  that  when  the  city  becomes  "the  owner  of  any  water 
supply"  it  shall  establish  a  water  fund,  and  make  the  salaries 
of  the  commissioners  and  the  operating  expenses  of  the  water 
plant  payable  before  the  monthly  rental,  the  word  "owner"  is  to 
be  construed,  not  in  the  sense  of  title,  but  in  the  sense  of  hav- 
ing control  of  a   water  supply. 

Id. — Void  Lease — Control  of  Plant — Legality  of  Fund  and  Pay- 
ments— Claim  for  Water  Used. — The  fact  that  the  city  held  a  void 
lease  of  a  water  plant,  over  which  it  exercised  control,  does  not 
make  the  creation  of  a  water  fund  and  the  making  of  preferred 
payments  therefrom  illegal  or  void  as  against  a  claim  of  the 
water  company  for  the  reasonable  value  of  water  used  by  the 
city. 

Id. — Payment  of  Salary  Out  of  General  Fund. — The  payment  of  the 
legal  salary  of  a  city  justice  out  of  the  general  fund,  instead 
of  out  of  the  salary  fund,  is  not  an  illegal  payment  which  can 
be  complained  of  by  a  water  company  in  an  action  for  the  reas- 
onable value  of  water  used  by  the  city. 

Id. — Special  Funds  not  Primarily  Liable. — Neither  the  "street  fund" 
nor  the  "street  sprin7ding  fund"  can  be  held  primarily  liable  to 
the  payment  of  a  claim  for  the  reasonable  value  of  water  used 
by  the  city,  where  there  is  no  evidence  that  any  of  the  water 
supplied  by  the  plaintiff  was  used  upon  the  streets,  and  the 
charter  does  not  make  those  funds  primarily  liable  for  plain- 
tiff's claim. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County  and  from  an  order  denying  a  new  trial.  E.  S. 
Torrance,  Judge. 

The  facts  are  stated,  in  the  opinion. 

Works  ft  Works,  for  Appellant. 

H.  E.  Doolittle,  City  Attorney,  for  City  of  San  Diego,  Re- 
spondent. 

Luce  &  McDonald,  for  San  Diego  Flume  Company,  Respond- 
ent. 

Haines  &  Ward,  for  Plaintiffs. 
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CHIPMAN,  C— Plaintiffs  brought  this  action,  as  taxpayers 
of  the  city  of  San  Diego,  to  set  aside  a  contract  of  lease  be- 
tween the  said  city  and  defendant  water  company.  The  case 
was  tried  on  the  cross-complaint  of  the  water  company  and  the 
answer  of  the  defendant  city  thereto,  the  plaintiffs  having  with- 
drawn from  the  action.  The  court  found  that  the  lease  in 
question  was  void,  and  that  the  company  was  not  entitled  to 
recover  the  reasonable  value  of  the  use  of  its  property  by  the 
city,  nor  was  it  entitled  to  damages  for  that  breach  of  the 
contract.  On  appeal,  the  decision  of  the  lower  court  was  af- 
firmed as  to  the  invalidity  of  the  contract  of  lease,  but  the 
court  held  that  the  company  was  entitled  to  recover  the  reason- 
able value  of  the  use  of  its  plant  and  water.  (Higgins  v.  San 
Diego,  118  Cal.  524,  528.)  On  rehearing,  as  to  the  form  of 
judgment  the  court  held  that  the  company  was  entitled  to  an 
"ordinary  general  judgment  for  whatever  amount  shall  be 
found  due  it,  without  any  direction  as  to  the  revenues  out  of 
which  the  judgment  shall  be  satisfied."  The  directions  given 
to  guide  the  trial  court  will  be  better  understood  from  the  fol- 
lowing excerpt  from  the  court  opinion  on  the  rehearing:  "We 
cannot  direct  the  superior  court  to  enter  a  judgment  upon  the 
findings  for  the  reasonable  value  to  the  city  of  the  use  of  the 
water  company's  plant  and  of  the  water  supplied,  because  it 
does  not  appear  that  the  claims  of  the  water  company  all  ac- 
crued at  a  time  when  there  were  unappropriated  revenues  to 
meet  them,  and  it  will  be  necessary  for  the  court  to  ascertain, 
as  the  basis  of  its  judgment  against  the  city,  just  when  the 
claims  of  the  water  company  for  the  reasonable  value  of  use 
aforesaid,  etc.,  equaled  the  amount  of  unappropriated  rev- 
enues for  the  respective  fiscal  year  during  which  the  city  had 
the  use  of  the  water  company's  plant.  Claims  for  the  use  of 
plant  and  the  value  of  water  supplied  after  such  time  are  like 
other  claims  upon  exhausted  revenues;  they  are  void,  and  will 
not  warrant  a  judgment  of  any  character." 

At  the  first  trial  the  lower  court  found  the  reasonable  value 
of  the  use  of  the  plant  and  water  per  month,  and  at  the  sec- 
ond trial  evidence  was  given  of  the  payments  made  from  time 
to  time  on  account  and  the  money  in  the  treasury  to  the  credit 
of  the  various  funds  at  the  end  of  each  month,  and  also  show- 
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ing  the  amounts  accruing  and  unpaid  each  month  during  the 
time  the  plant  was  held  by  the  city.  The  period  of  use  was 
from  June  1,  1891,  to  March  7,  1893.  In  ascertaining  the  un- 
appropriated revenues  to  meet  the  water  company's  claims,  the 
trial  court  found  that  there  were  but  'two  funds  provided  by 
the  city  which  were  applicable  to  their  payment,  to  wit,  the 
'•'water  fund"  and  the  "general  fund":  that  there  was  no  money 
in  either  of  these  funds,  when  the  unpaid  claims  of  the  com- 
pany accrued,  available  for  their  payment  for  the  year  1891; 
that  there  was  to  the  credit  of  these  two  funds  for  the  year 
1892,  available  for  the  payment  of  the  company's  claims  for 
that  year,  only  the  sum  of  $5,421.29;  that  for  the  year  1893 
there  was  available,  in  addition  to  payments  made,  the  further 
sum  of  $5,997.22  to  the  credit  of  said  two  funds.  This  sum 
was  sufficient  to  pay  in  full  the  balance  due  for  1893.  Upon 
these  findings  the  court  gave  judgment  against  the  city  for 
the  sum  of  $11,418.51,  leaving  quite  a  large  sum  unprovided 
for.     From  this  judgment  the  water  company  appeals. 

The  constitutional  provision  involved  is  section  18,  article 
XI:  "*Xo  county,  city,  ....  shall  incur  any  indebtedness  or 
liability  in  any  manner,  or  for  any  purpose,  exceeding  in  any 
year  the  income  and  revenue  provided  for  it  for  such  year  with- 
out the  asseDt  of  two-thirds  of  the  qualified  electors,"  etc. 

Appellant's  contention  is,  that  all  contracts  or  liabilities  in- 
curred by  the  city  during  any  fiscal  year  are  valid  and  binding 
up  to  the  amount  of  the  revenues  of  the  year,  and  that  it  is 
only  contracts  made  or  liabilities  incurred  after  that  time  or 
beyond  the  revenue  for  the  year  that  are  void.  Applied  practi- 
cally, the  contention  is:  1.  That  there  were  certain  funds  pri- 
marily applicable  to  the  payment  of  the  company's  claims,  to 
wit,  the  general  fund,  the  street  fund,  the  street  sprinkling 
fund,  and  the  water  fund;  and  2.  That  of  all  other  funds, 
except  possibly  the  school  fund,  all  surplus  remaining  on  hand 
at  the  end  of  the  fiscal  year  in  each  fund,  after  paying  the 
liabilities  chargeable  against  that  fund,  must  be  applied  to  the 
payment  of  the  general  liabilities  of  the  city  for  that  fiscal 
year  before  being  carried  forward  to  the  next  year.  This  is 
the  principal  question  presented  by  the  appeal,  and  we  give 
appellant's  statement  of  its    position  still    further  as  follows: 


298  Higgins  v.  City  of  San  Diego.        [131  Cal. 

Conceding  that  moneys  apportioned  to  any  fund  cannot  be  used 
for  any  other  purpose  until  the  object  for  which  it  has  been 
apportioned  has  been  accomplished,  the  learned  counsel  say: 
''But  what  we  insist  upon  is,  that  when  the  object  for  which  it 
has  been  apportioned  has  been  accomplished  by  meeting  all  the 
claims  specially  chargeable  to  that  fund,  the  surplus  is  applica- 
ble to  the  payment  of  other  debts  or  liabilities  of  that  year, 
and  cannot  be  carried  over  into  another  year  leaving  debts  of 
the  present  year  unpaid." 

If  the  municipal  revenues  were  all  thrown  into  a  general 
fund  out  of  which  all  claims  could  be  paid  to  the  limit  of  such 
revenues,  the  solution  would  be  much  simplified.  But  this  is 
not  the  case.  Under  the  charter  of  the  city  there  are  certain 
designated  funds,  and  the  charter  requires  the  revenues  raised 
by  taxation  and  from  other  sources,  such  as  licenses,  fines,  etc., 
to  be  apportioned  to  these  various  funds. 

In  a  series  of  cases,  commencing  with  San  Francisco  Gas  Co. 
v.  Brickwedel,  62  Cal.  64,  this  court  has  decided  that  no  in- 
debtedness shall  be  incurred  (except  in  the  manner  stated  in 
the  constitution)  exceeding  in  any  one  year  the  revenue  act- 
ually received  by  the  municipality;  i.  e.,  that  each  year's  in- 
come must  pay  each  year's  liability,  no  part  of  which  shall  be 
paid  out  of  the  income  of  any  future  year.  Other  cases  deal- 
ing with  this  provision  of  the  constitution  are  Sliaw  v.  S taller, 
74  Cal.  258;  Schwartz  v.  Wilson,  75  Cal.  502;  Smith  v.  Brod- 
erich,  107  Cal.  6141;  Weaver  v.  San  Francisco,  111  Cal.  319; 
McBcan  v.  City  of  Fresno,  112  Cal.  159s  ;  Bradford  v.  San  Fran- 
cisco, 112  Cal.  537;  Higgins  v.  San  Diego,  supra.  The  precise 
question  now  before  us  as  applicable  to  municipal  expenditures, 
has  not,  we  believe,  been  decided. 

Looking  to  the  language  of  the  constitution  we  find  the  only 
inhibition  to  be  that  "no  ....  city  ....  shall  incur  any  in- 
debtedness or  liability  ....  exceeding  in  any  year  the  in- 
come and  revenue  provided  for  it  for  such  year,"  etc.  The 
natural  and  reasonable  construction  to  be  given  this  language 
is  that  all  legitimate  indebtedness  of  the  municipality  for  any 
year  must  not  exceed  all  the  revenues  and  income  provided  for 
that  year,  and  all  indebtedness  beyond  such  provision  becomes 
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void  and  cannot  be  paid  out  of  the  funds  of  a  succeeding  year 
or  at  all  except  by  the  assent  of  two-thirds  of  the  qualified 
voters.  In  the  case  before  us,  there  were  moneys  of  consider- 
able amount  at  the  close  of  one  or  more  years,  when  the  com- 
pany's claims  accrued  and  were  presented,  against  which  there 
were  no  other  claims  made.  These  moneys  had  been  distrib- 
uted to  various  "funds"  created  by  the  charter,  or  by  the  coun- 
cil pursuant  to  the  charter,  but  because  the  company's  claims 
were  not  on  their  face  payable  out  of  any  one  of  these  "funds" 
payment  was  refused,  and  these  surplus  moneys  were  carried 
over  into  the  next  year  and  paid  out  as  moneys  belonging  to 
the  particular  "funds"  on  claims  accruing  against  those  "funds" 
during  the  succeeding  year.  In  our  opinion,  there  is  nothing 
in  the  constitution  forbidding  the  payment  of  the  company's 
claims  at  the  end  of  the  year  out  of  any  revenue  on  hand  in 
the  various  "funds"  against  which  no  claims  existed,  which  had 
accrued  that  year.  If  there  is  anywhere  any  inhibition  against 
payment,  it  must  be  found  in  the  municipal  charter  or  in  some 
legislative  provision  elsewhere  to  be  found.  We  know  of  no 
legislation  applicable  to  the  case  outside  of  the  municipal  char- 
ters act.  (Act  of  March  16,  1889;  Stats.  1889,  p.  643.)  Sec- 
tions 11  and  12  (Stats.  1889,  p.  658)  and  section  12  (Stats.  1889, 
p.  709)  are  substantially  re-enactments  of  the  constitutional 
provision,  and  there  is  nothing  in  these  sections  that  goes  fur- 
ther than  to  provide  that  no  liability  shall  be  incurred  "dur- 
ing any  fiscal  year  that  cannot  be  paid  out  of  the  revenues  pro- 
vided for  such  fiscal  year."  This  fiscal  year  begins  January 
1st,  "for  taxation,  assessment,  and  all  other  purposes."  (Stats. 
1889,  p.  698.)  If  any  provision  is  to  be  found  in  the  act  reach- 
ing the  question  now  here,  it  is  found  in  the  section  establish- 
ing so-called  "funds"  (Stats.  1889,  p.  707),  or  other  sections 
a  summary  of  which  will  next  be  given.  Section  9  reads:  "The 
following  funds  are  hereby  established:  1.  'Fire  department 
fund,'  upon  which  all  warrants  must  be  drawn  for  fire  depart- 
ment supplies  and  expenses  whatsoever."  Then  follow  thir- 
teen other  funds  with  like  directions  that  all  claims  pertaining 
to  the  particular  fund  must  be  paid  by  warrants  drawn  on  that 
fund.  The  section  contains  a  general  provision  as  follows: 
"The  common  council  may,  from  time  to  time,  establish  such 
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other  funds  as  they  may  deem  necessary,  and  shall  establish 
and  continue  in  force  all  interest  funds,  bond  funds,  bond  re- 
demption funds,  and  other  funds  now  or  hereafter  established, 
for  the  payment  of  all  interest  upon  and  the  payment  of  all 
bonded  indebtedness  of  the  city;  and  the  percentage  of  each 
annual  tax  levy  shall  be  named  for  each  fund,  and  the  whole 
amount  of  taxes  and  revenue  of  the  city  apportioned  to  said 
several  funds  accordingly;  and  no  transfer  shall  be  made 
from  one  fund  to  another  except  as  otherwise  provided  in  this 
charter,  unless  by  a  vote  of  the  common  council,  by  ayes 
and  noes,  recorded  in  the  journal  of  proceedings;  and  in  no 
case  shall  any  moneys  be  transferred  from  the  school  fund 
or  library  fund  to  any  other  fund.  The  common  council 
shall  by  ordinance  determine  and  designate  to  what  funds  shall 
be  apportioned  all  moneys  arising  from  the  levy  of  all  license 
taxes  in  the  city;  provided,  that  none  of  such  moneys  shall  be 
apportioned  to  either  the  school  fund,  library  fund  or  to  any 
of  the  bond  funds,  interest  funds  or  bond  redemption  funds  of 
the  city."  Section  10  (Stats.  1889,  p.  708)  requires  all  fines 
to  be  apportioned  to  funds  as  follows:  "One-half  thereof  to  the 
police  department  fund  and  the  other  half  into  the  street 
fund."  Section  11  (Stats.  1889,  p.  70S)  requires  all  officers 
who  collect  moneys  belonging  to  the  city,  except  moneys  col- 
lected by  the  treasurer  on  account  of  redemption  of  property 
sold  for  taxes,  to  make  monthly  statements  to  the  auditor  and 
pay  such  moneys  to  the  treasurer.  The  auditor  must,  upon 
filing  the  treasurer's  receipt,  "forthwith  apportion  the  money 
so  paid  in  to  the  several  funds  to  which  it  belongs,  and  file 
with  the  treasurer  his  statement  of  such  apportionment."  There 
is  nowhere  any  provision  that  when  money  is  once  apportioned 
to  a  given  fund  it  shall  be  thenceforth  dedicated  to  the  pay- 
ment only  of  warrants  authorized  to  be  drawn  upon  that  fund; 
the  nearest  approach  to  such  provision  is  the  following:  "In  no 
case  shall  any  moneys  be  transferred  from  the  school  fund  or 
library  fund  to  any  otheT  fund."  Section  5  (Stats.  1889,  p. 
705)  relating  to  the  duties  of  the  auditor  requires  that  he  "shall 
apportion  all  moneys  paid  into  the  treasury  of  the  city,  in  ac- 
cordance with  the  annual  tax  levy  and  ordinances  imposing  and 
apportioning  license  taxes,  fines,  etc.,  and  draw  all  warrants  up- 
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on  the  treasury  for  salaries  as  fixed  by  the  charter,  and  for  all 
demands  and  bills  allowed  and  ordered  paid  by  the  auditing 
committee."  He  must  keep  a  cash-book,  which  shall  show  at 
all  times  the  amount  of  moneys  received  in  the  treasury,  by 
whom  paid  in,  and  on  what  account,  and  show  all  moneys  paid 
out,  giving  the  number  and  date  of  warrant  paid,  and  show  the 
balance  in  the  treasury.  He  shall  keep  in  ledger  form  a  just 
and  correct  account  with  the  various  funds  of  the  city,  and 
shall,  monthly,  make  report  to  the  council  an  abstract  of  his 
accounts  with  said  funds  for  the  preceding  month,  showing  re- 
ceipts and  disbursements  and  from  what  received  and  for  what 
paid  out,  and  the  balances  in  each  fund  and  the  amount  re- 
ceived in  and  paid  out  of  the  treasury  during  said  month.  Sec- 
tions 1  and  2  (Stats.  1889,  p.  704)  prescribe  the  duties  of  the 
auditing  committee  in  the  allowance  of  claims  and  the  ordering 
of  warrants  in  payment,  and  they  must  "designate  the  particu- 
lar funds  from  which  they  are  to  be  paid/'  etc.  Bearing  upon 
the  question  in  some  measure  are  the  provisions  found  in  sec- 
tions 1  and  2  (Stats.  1889,  p.  696)  as  to  levying  the  annual  tax. 
The  auditor,  on  or  before  the  first  Monday  of  April  in  each 
year,  "shall  prepare  and  transmit  to  the  common  council,  ac- 
companied with  the  estimates  and  reports  of  each  department, 
....  an  estimate  of  the  probable  necessities  for  the  city  for 
the  current  fiscal  year,  giving  the  amount  required  to  meet 
the  ....  probable  wants  of  all  the  departments  ....  in  de- 
tail, and  showing  the  necessities  of  each  of  the  several  funds 
to  be  provided  for  in  the  treasury."  The  charter  directs  that 
this  estimate  shall,  as  near  as  may  be,  show  the  revenue  antici- 
pated and  the  probable  expenditures  based  on  the  expenditures 
and  resources  of  the  preceding  year.  With  this  estimate  be- 
fore them,  the  council  are  required  to  fix  the  tax  rate  and  make 
the  levy  "necessary  to  raise  sufficient  revenues  to  carry  on  the 
different  departments  of  the  municipal  government  for  the 
current  fiscal  year." 

The  "water  fund"  was  established  by  ordinance  No.  128,  by 
which  the  lease  of  the  water  company's  plant  was  accepted  pur- 
suant to  the  lease  executed  April  18,  1891,  under  the  authority 
of  joint  resolution  No.  56;  the  ordinance  created  a  water  de- 
partment, a  board  of  water  commissioners,  and  prescribed  their 
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duties  and  fixed  their  compensation.  Section  9  of  the  ordi- 
nance provides  as  follows:  "That  in  conformity  with  the  pro- 
visions of  the  city  charter  a  water  fund  is  hereby  established, 
into  which  all  revenues  derived  from  the  department  shall  be 
paid,  and  upon  which  all  warrants  shall  be  drawn  for  salaries, 
material,  supplies,  and  expenses  of  every  description  connected 
with  the  water  department,  including  the  monthly  payment  of 
rent  as  stipulated  by  said  lease,  which  warrants  shall  be  drawn 
and  paid  in  the  order  above  mentioned."  The  ordinance  author- 
ized the  board  of  water  commissioners  to  "set  all  water  rates 
for  takers  and  consumers  in  accordance  with  such  ordinances 
as  are  now  in  force  or  which  may  hereafter  be  adopted,"  etc., 
and  it  provided  that  "all  money  received  by  said  board  shall  be 
paid  to  the  city  treasurer,  who  shall  keep  duplicate  receipts 
therefor,  one  of  which  shall  be  filed  with  the  city  auditor,  who 
shall  keep  accurate  accounts  of  all  receipts  and  disbursements." 
There  was  no  source  of  revenue  specially  designated  upon 
which  warrants  were  authorized  to  be  drawn  for  the  support 
of  this  department  or  to  pay  the  lease  rentals  except  this  water 
fund;  the  general  fund  was  available,  if  at  all,  by  reason  of  its 
being  created  to  pay  "the  appropriations  and  general  expenses 
not  payable  from  other  funds."  Apparently,  the  strongest  ex- 
pression in  the  charter  as  above  synopsized,  tending  to  support 
the  view  taken  by  the  trial  court  is  the  following:  "And  the 
percentage  of  each  annual  tax  levy  shall  be  named  for  each 
fund,  and  the  whole  amount  of  taxes  and  revenue  of  the  city 
apportioned  to  said  several  funds  accordingly."  But  this  is  not 
equivalent  to  the  declaration  of  a  purpose  to  limit  any  particu- 
lar class  of  expenditures  to  the  apportionment  made  for  that 
class,  for  if  that  were  so  there  could  be  no  transfer  from  one 
fund  to  another  to  reinforce  an  exhausted  fund.  In  Potter  v. 
Fowzer,  78  Cal.  493,  it  was  held  that  where  the  law  established 
a  fund  and  expressly  limited  the  amount  of  its  receipts,  the 
board  of  supervisors  could  not  transfer  money  from  the  gen- 
eral fund  and  thus  increase  the  expenditures  under  this  lim- 
ited fund.  If  we  could  find  in  the  charter  of  defendant  any 
express  limitation  upon  the  expenditures  under  a  particular 
fund,  we  would  still  have  to  find  some  provision  which  in  its 
effect  prohibited  the  use  of  any  surplus  there  might  remain  in 
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that  fund  at  the  end  of  the  year  for  any  other  purpose,  before 
we  could  say  that  this  surplus  could  not  be  used  for  some  other 
object.  It  is  not  denied  by  either  party  that  this  surplus  might 
be  transferred  to  some  other  fund,  even  though  that  other  fund 
had  been  exhausted  of  all  the  money  apportioned  to  it.  But 
this  could  not  be  done  if  the  money  apportioned  to  each  fund 
must  be  regarded  as  dedicated  to  the  use  of  that  fund  alone. 
The  object  of  the  law  in  providing  for  transfer  from  one  fund 
to  another  is  to  meet  a  case  where  in  the  original  apportion- 
ment the  council  had  miscalculated  as  to  the  probable  require- 
ments of  the  various  funds.  The  power  to  create  other  than 
the  funds  designated  in  the  charter  shows  that  it  was  in  the 
mind  of  its  framers  that  some  portion  of  the  revenue  provided 
for  the  fiscal  year  might  be  required  for  purposes  not  embraced 
in  funds  existing  when  the  apportionment  for  the  year  might 
be  made.  The  form  of  demands,  bills  and  claims  against  the 
city  prescribed  by  section  3  (Stats.  1889,  p.  705)  requires  no 
mention  by  the  claimant  of  any  fund  to  which  he  must  look, 
and  when  he  receives  his  warrant,  drawn  as  it  must  be  upon 
some  designated  fund,  he  enters  into  no  agreement  to  look 
alone  to  that  fund.  (Carter  v.  Tilgliman,  119  Cal.  104.)  If 
the  fund  is  at  the  time  of  presentation  exhausted,  the  claim 
cannot  be  paid,  but  the  council  may  transfer  money  from  some 
other  fund  and  thus  pay  it,  for  it  is  not  an  illegal  claim  because 
when  first  presented  there  were  not  moneys  to  meet  it.  Where 
a  legitimate  indebtedness  has  been  incurred  for  one  of  the  var- 
ious objects  for  which  the  municipality  was  created,  and  a  claim 
therefor  is  duly  presented,  we  do  not  think  it  is  within  the 
power  of  the  municipality  to  defeat  payment  by  drawing  a 
warrant  on  some  exhausted  fund,  or  by  refusing  to  draw  a 
warrant  because  the  particular  fund  applicable  to  its  payment 
is  exhausted.  (Carter  v.  Tilgliman,  supra.)  If  at  the  close  of 
the  fiscal  year  there  is  a  surplus  in  any  fund,  not  expressly 
reserved  by  some  law  for  the  payment  of  claims  upon  that  par- 
ticular fund,  and  there  are  no  claims  existing  against  that  fund 
created  during  the  year,  such  surplus,  and  any  other  surplus  re- 
maining in  any  other  such  fund,  should  be  and  is  available  to 
discharge  the  unpaid  legitimate  indebtedness  of  that  fiscal  year; 
and  we  find  nothing  in  the  law  to  forbid  this  just  and  proper 
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course  to  be  taken.  Let  us  not  be  misunderstood.  There  may 
be  a  surplus — for  example,  in  the  "salary  fund" — at  the  end  of 
the  year,  because  some  salaries  have  not  yet  been  actually  paid ; 
there  may  be  claims  presented  and  allowed  at  the  close  of  the 
year,  for  which  warrants  have  not  yet  been  drawn,  upon  other 
funds.  In  such  case  the  surplus  would  be  the  moneys  in  the 
treasury  against  which  there  was  no  just  claim  presented  or  ex- 
isting under  the  law,  as  in  the  case  of  salaries;  and  this  surplus, 
in  our  judgment,  should  be  treated  as  money  applicable  to  the 
payment  of  any  just  debt  then  existing  created  during  that  year. 
And  a  claimant  cannot  be  deprived  of  his  right  to  this  surplus 
simply  because  the  particular  fund  against  which  his  warrant 
is  drawn  or  should  be  drawn  has  become  exhausted.  (See 
Stevens  v.  Truman,  127  Cal.  155.)  The  city  cannot  defeat  the 
payment  of  its  honest  debts  by  refusing  to  transfer  funds  to  an 
exhausted  fund ;  or  by  accumulating  an  undue  proportion  of  the 
year's  revenue  in  any  one  fund;  or  by  transferring  from  one 
fund  to  another  fund  in  order  to  defeat  the  claim  against  the 
fund  from  which  the  transfer  was  made.  As  was  said  in  Carter 
v.  Tilghman,  supra,  the  council  has  "no  power  to  indulge  in  a 
game  of  hide  and  seek  with  the  funds"  of  the  city.  We  do  not 
wi?h  to  intimate  that  the  council  in  the  present  case  purposely 
arranged  the  funds  at  the  close  of  the  year  so  as  to  leave  noth- 
ing in  the  "water  fund"  or  "general  fund."  But  it  must  be 
obvious  that  by  a  simple  bookkeeping  process  the  council  could 
60  manipulate  the  funds  of  the  city  as  to  work  great  injustice 
if  they  could  carry  over  into  another  year  the  surplus  of  moneys 
in  the  various  funds  simply  because  there  were  no  claims 
against  the  city  which  were  primarily  payable  from  such  funds. 
We  think  the  creditors  of  the  city  have  the  right  to  contract 
with  reference  to  its  entire  revenue,  and  while  it  may  be  that 
payment  cannot  be  enforced  so  long  as  the  particular  fund 
primarily  available  is  without  moneys  to  make  payment,  still 
if  at  the  end  of  the  year  there  is  a  surplus  in  any  other  fund 
not  claimed  or  not  by  the  charter  expressly  reserved,  it  should 
be  used  to  pay  the  debts  of  the  city  so  far  as  the  surplus  will 
go.  This  seems  to  be  all  that  was  designed  to  be  accomplished 
by  the  constitution  or  by  the  charter;  and  if  its  framers  desired 
to  go  further,  as  the  legislature  has  in  some  cases  in  county 
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legislation  (Potter  v.  Fowzer,  supra),  they  should  have  so  pro- 
vided in  plain  and  unmistakable  terms. 

2.  It  appeared  that  about  October,  1891,  a  deposit  of  the 
city's  funds  of  $15,500,  presumably  the  funds  of  the  fiscal  year 
1891,  was  made  by  the  treasurer  in  the  California  Savings  Bank 
of  San  Diego.  The  bank  failed  in  November,  1891,  but  the 
city  auditor  testified  that  this  money  "was  carried  in  the  bank, 
the  same  as  if  it  was  cash  in  the  treasury";  that  "the  books 
showed  just  the  same  as  if  there  was  cash  in  the  treasury."  It 
so  remained  on  the  books  until  March  31,  1893,  when  a  ficti- 
tious account,  called  "dividend  fund,"  was  entered  on  the 
books  by  which  the  various  funds  which  had  been  credited  with 
their  proportion  of  this  $45,500  were  debited  with  like  amounts, 
aggregating  this  total  amount,  and  this  so-called  "dividend 
fund"  was  credited  and  thus  the  credit  to  the  various  funds  was 
wiped  out.  In  effect  this  dividend  fund  took  the  place  of  what 
in  ordinary  bookkeeping  might  be  called  "profit  and  loss  ac- 
count." 'An  effort  was  made,  by  suit  commenced  in  1892,  to 
collect  some  of  this  lost  money,  and  some  was  collected,  and, 
so  far  as  we  know,  still  other  payments  may  be  realized.  The  au- 
ditor testified  that  the  ledger  showed  a  credit  by  collections  of 
$4,327.50  March  23,  1893,  and  $910  August  21,  1893.  The 
trial  court  dealt  with  this  $45,500  as  unavailable,  except  as  to 
the  amount  received,  because  apparently  lost  to  the  city 
through  the  failure  of  the  bank.  In  this  we  think  the  court 
erred.  The  money  was  provided  by  the  city  and  became  a  part 
of  its  funds  against  which  liabilities  might  and  did  accrue,  in- 
cluding the  claims  of  the  water  company.  It  was  said  in 
Montague  v.  English,  119  Cal.  225:  "The  contract  being  valid 
in  the  first  instance,  we  are  unable  to  see  how  any  event  hap- 
pening subsequent  to  that  time  can  vitiate  it.  The  mere  fact 
that  the  fund  upon  which  the  party  has  relied  for  payment  has 
become  exhausted  after  he  has  furnished  the  material  de- 
manded by  his  contract  and  before  presentation  of  his  claim 
in  no  manner  bears  upon  the  validity  of  the  contract  or  the 
lcpral  liability  of  the  city.  'Such  unfortunate  conditions  facing 
the  claimant  only  affect  his  remedy.  The  contract  exists,  and 
the  liability  of  the  city  exists,  but  under  the  construction  of 
this  provision    of   the    constitution,  which  declares  that  each 
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year's  revenue  of  the  municipality  must  pay  each  year's  indebt- 
edness, the  claimant  is  bound  to  look  for  satisfaction  of  his 
claim  in  the  year's  income,  and  only  there."  The  contract  here 
is  implied,  but  it  is  none  the  less  valid  for  that  reason.  Buck  v. 
City  of  Eureka,  124  Cal.  61,  was  also  an  implied  contract  on 
which  the  plaintiff  was  allowed  by  the  court  a  general  judgment. 
In  the  former  appeal  of  the  present  case  {Higgins  v.  San  Diego, 
supra),  it  Avas  held  that  plaintiff  was  entitled  to  an  "ordinary 
general  judgment  ....  without  any  direction  as  to  the  reve- 
nues out  of  which  the  judgment  should  be  satisfied."  And  the 
further  direction  was  given  to  ascertain  when  the  plaintiff's 
claim  "equaled  the  amount  of  unappropriated  revenues  for  the 
respective  fiscal  years  during  which  the  city  had  the  use  of  the 
water  company's  plant,"  etc.  It  cannot  be  said  that  the  funds 
deposited  in  the  bank  were  appropriated;  they  were  part  of 
the  funds  of  the  city  while  so  deposited,  as  much  so  as  while  in 
the  city  treasury,  and  it  was  not  until  1893  that  they  were 
written  off  the  books.  It  is  true  the  allowed  claims  of  plaintiff 
could  not  be  paid  out  of  these  funds  simply  because  the  money 
for  the  time  being  was  beyond  reach  of  the  city ;  but  this  money 
constituted  a  part  of  the  funds  of  the  fiscal  year,  raised  to  meet 
legitimate  claims,  and  must  be  treated  as  in  the  treasury  for 
the  fiscal  year  1891  for  the  purpose  of  fixing  the  amount  of 
plaintiff's  judgment. 

3.  It  is  contended,  touching  the  right  of  the  company  to  re- 
cover all  moneys  paid  out  of  the  fund  primarily  applicable  to 
its  claims:  1.  That  all  payments  upon  claims  accruing  subse- 
quent to  those  of  the  company  were  illegally  paid  and  cannot 
properly  be  deducted  from  the  amount  it  shall  recover.  2.  That 
the  payment  of  the  expenses  of  operating  the  water  plant  under 
the  lease  was  illegal  because  the  lease  was  held  to  be  void,  and 
that  the  charter  authorizes  the  appointment  of  water  commis- 
sioners only  when  the  city  "shall  become  the  owner  of  any  water 
supply,  or  shall  decide  to  construct  a  system  of  water  supply." 
(Citing  Stats.  1889,  sec.  1,  p.  69-1.)  It  is  hence  claimed  that  the 
payment  of  the  salaries  of  the  water  commissioners  and  the  other 
expenses  of  their  offices  was  wholly  illegal  and  void.  Further- 
more, it  is  urged  that  the  salaries  of  these  officers  were  illegally 
paid  out  of  the  water  fund  because,  as  that  fund  was  illegally 
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created,  the  money  therein  in  fact  became  a  part  of  the  general 
fund,  out  of  which  officers'  salaries  could  not  be  paid.  And  3. 
That  the  city  justice  was  wrongfully  paid  out  of  the  general 
fund  during  the  whole  time. 

"We  find  nothing  in  the  charter  that  makes  the  city  liable  in 
the  order  in  which  claims  accrue  against  it.  In  the  absence  of 
some  such  provision,  "there  is  no  obligation  upon  the  munici- 
pality any  more  than  upon  any  other  debtor  to  pay  the  claims 
against  it  in  the  order  in  which  they  are  incurred,  unless  they 
are  presented  in  that  order  and  in  such  condition  and  with 
such  formalities  as  entitle  the  claimant  to  immediate  payment." 
(Weaver  v.  San  Francisco,  supra.)  There  is  no  priority  of 
right  among  claimants  dependent  upon  the  order  of  time  in 
which  liabilities  are  incurred,  given  by  the  charter,  so  far  as  the 
different  funds  are  concerned,  except  as  to  the  water  fund,  and 
there  the  provision  is  that  the  salaries  of  the  commissioners  and 
the  expenses  of  operating  the  plant  shall  be  paid  before  payment 
is  made  of  the  monthly  rental. 

As  to  the  point  that  the  payment  of  the  operating  expenses 
of  the  water  plant  was  illegal  because  the  lease  was  void,  it  is 
a  sufficient  answer  that  these  payments  rest  upon  the  same 
ground  as  payments  for  the  reasonable  use  of  the  plant.  If,  as 
was  held  here,  that  notwithstanding  that  the  lease  was  void,  the 
city  was  liable  for  the  use  of  the  plant,  the  city  would  certainly 
be  authorized  to  make  provision  for  payment,  which  it  did  by 
the  organization  of  the  water  department  and  the  water  fund, 
and  by  the  appointment  of  commissioners  and  other  employees 
to  conduct  the  department  and  collect  the  revenues.  This  was 
done  under  the  provisions  of  the  charter  found  in  sections  1  and 
2,  chapter  VI.  (Stats.  1889,  p.  694.)  But  it  is  objected  that 
this  could  only  be  done  upon  the  city  becoming  the  "owner  of 
any  water  suppl}r,  or  shall  decide  to  construct  a  system  of  water 
supply,''  etc.;  and  it  is  contended  that,  inasmuch  as  the  city 
never  became  the  "owner"  of  any  water  supply,  the  water  fund 
and  the  water  department  had  no  legal  existence.  "The  owner- 
ship of  a  thing  is  the  right  of  one  or  more  persons  to  possess  and 
use  it  to  the  exclusion  of  others."  (Civ.  Code,  sec.  65-4.)  "The 
ownership  of  property  is  either:  1.  Absolute;  or  2.  Qualified." 
(Civ.  Code,  sec.  678.)     TVe  do  not  think  the  word  "owner"  oc- 
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curring  in  the  charter  was  used  in  the  sense  that  the  city  must 
be  the  holder  of  the  title,  but  rather  in  the  sense  that  it  should 
have  the  control  of  a  water  supply.  The  term  "owner"  includes 
any  person  having  a  claim  or  interest  in  real  property,  though 
less  than  an  absolute  fee.  (Lozo  v.  Sutherland,  38  Mich.  171.) 
Anderson's  Dictionary  cites  numerous  cases  in  illustration  of  the 
principle  that  the  term  may  designate  the  person  in  actual  pos- 
session and  occupancy  of  premises. 

That  the  salary  of  the  "city  justice,"  so  called,  was  paid  out 
of  the  general  fund  for  the  whole  period  is  urged  as  an  illegal 
diminution  of  that  fund,  and  therefore  the  money  so  used  was 
available  to  pay  the  water  company.     We  do  not  find  in  the 
charter  any  such  officer  named.     A  police  court  is  established 
to  be  held  by  a  "police  judge,"  and  the  mayor  is  authorized 
to  designate  in  writing  any  justice  of  the  peace  of  the  city, 
who  "shall  have  power  to  preside  in  and  hold  the  police  judge's 
court,"  etc.,  in  certain  cases.     Assuming  that  the  city  justice 
referred  to  is  the  one  or  the  other  of  these  judicial  officers,  and 
assuming  that  he  should  have  been  and  could  have  been  paid 
from  the  salary  fund,  but  was  instead  paid  from  the  general 
fund,  what  then?     The  water  company  could  look  to  the  gen- 
eral fund  only  at  the  end  of  the  year.     A  warrant  drawn  upon 
this  fund  after  it  had  become  exhausted  could  not  be  paid,  and 
this  would  be  true  even  though  the  fund  had  become  exhausted 
by  payments  of  claims  primarily  payable  from  some  other  fund — 
the  fact  would  be  the  same  that  there  was  then  no  money  avail- 
able in  that  fund.     If  the  right  to  the  surplus  in  this  general 
fund  had  attached,  and  the  company  had  demanded  payment 
before  the  alleged  illegal  payment  to  the  city  justice,  the  case 
might  be  different,  for  the  reason  that  at  the  time  of  such  de- 
mand there  would  have  been  money  in  the  fund  available  for 
its  payment.     The  record  does  not  show  the  facts  in  this  regard. 
But  the  liability  for  the  salary  of  the  city  justice  was  legally  in- 
curred and  this  is  not  questioned,  and  so  the  payment  out  of  the 
general  fund  was  not  the  payment  of  an  illegal  claim,  but  at  the 
worst  was  the  payment  of  a  legal  claim  out  of  the  wrong  fund. 
If  there  was  no  authority  for  so  paying  it,  the  remedy  was  to 
transfer  money  from  the  proper  fund  to  the  general  fund  to  re- 
imburse the  latter  fund.  This  was  not  done,  however,  and  we  see 


Jan.  1901.]     Higgins  v.  City  of  San  Diego.  309 

no  way  by  which  the  remedy  can  be  applied  in  this  action.  What 
was  said  in  Weaver  v.  San  Francisco,  supra,  quoted  approvingly 
in  McBean  v.  Fresno,  supra,  seems  appropriate  here:  "Whoever 
deals  with  a  municipality  does  so  with  notice  ....  that  all 
other  persons  dealing  with  the  municipality  have  the  same 
rights  to  compensation  and  are  subject  to  the  same  limitations 
as  he  is.  Even  though  at  the  time  of  making  his  contract  there 
are  funds  in  the  treasury  sufficient  to  meet  the  amount  of  his 
claim,  he  is  charged  with  notice  that  these  funds  are  liable  to 
be  paid  out  for  municipal  expenditures  before  his  contract  can 
mature  into  a  claim  against  the  city  and  if  others  whose  claims 
have  accrued  subsequent  to  his  are  able  to  intercept  these  funds, 
he  is  in  the  same  condition  as  any  creditor  who  has  dealt  with 
one  whose  assets  are  exhausted  before  he  presents  his  claim. 
....  In  dealing  with  the  municipality,  he  must  rely  upon  the 
integrity  of  its  officers  that  they  will  not  incur  any  liabilities 
during  the  year  in  excess  of  the  income  and  revenues  provided 
for  that  year,  and,  as  a  prudent  man,  he  will  ascertain  not  only 
the  amount  of  the  income,  but  also  the  amount  of  the  claims 
already  existing  and  of  those  that  are  likely  to  be  incurred." 
In  a  concurring  opinion  in  the  former  appeal  of  the  case  now 
before  us,  the  chief  justice  expressed  some  dissent  to  this  lan- 
guage as  too  broad,  but  the  court  has  not  receded  from  the  po- 
sition taken  in  former  cases,  and  we  do  not  see  how  it  can  do  so 
without  subjecting  the  municipality  to  a  possible  liability  in 
excess  of  its  revenues  previously  provided  in  an  amount  which 
may  prove  to  be  very  burdensome. 

Appellant  complains  of  payments  made  out  of  the  general 
fund  other  than  the  salary  of  the  city  justice;  but  they  were 
legal  claims,  and  the  same  thing  is  true  of  them  as  in  the  in- 
stance of  the  salary. 

4.  We  are  brought  lastly  to  notice  the  contention  that  not 
only  were  the  water  fund  and  the  general  fund  primarily  ap- 
plicable to  the  payment  of  the  company's  claims,  but  that  the 
"street  fund"  and  the  "street  sprinkling  fund"  were  also  so  ap- 
plicable. The  charter  established  a  "  'street  fund,'  from  which 
must  be  paid  all  expenses  for  street  repairs,  street  sprinkling 
and  cleaning,  highway  and  bridge  repairs,  and  all  other  street 
improvements  not  otherwise  provided  for  in  this  charter."     The 
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only  reason  stated  for  claiming  this  fund  as  primarily  liable  is 
that  it  was  liable  for  street  sprinkling.  The  "street  sprinkling 
fund"  is  claimed  to  be  primarily  liable  because  the  water  used 
for  sprinkling  streets  was  payable  out  of  that  fund.  This  lat- 
ter fund  was  not  established  by  the  charter;  the  ordinance  es- 
tablishing it  does  not  appear  in  the  record,  and  we  have  no 
knowledge  as  to  what  expenditures  were  by  the  ordinance  made 
payable  out  of  this  fund.  The  record  contains  the  items  of 
expenses  paid  out  of  it  and  they  include  water  used  for  sprink- 
ling streets,  labor  sprinkling  streets,  repairs  of  hydrants 
and  sprinklers,  purchase  of  hose,  etc.  The  answer  to  ap- 
pellant's contention  as  given  by  the  learned  trial  judge,  printed 
in  respondent's  brief,  was  as  follows:  "None  of  the  com- 
pany's claims,  however,  are  founded  on  liabilities  incurred  for 
water  furnished  for  street  sprinkling.  There  is  no  evidence 
that  any  of  the  water  furnished  was  used  for  that  purpose. 
Aside  from  that,  the  company's  claim  is  a  general  one  arising 
out  of  the  liability  of  the  city  to  pay  for  the  use  of  the  com- 
pany's plant  and  the  value  of  the  water  supplied  during  the 
time  the  city  retained  possession  of  it."  This  seems  to  us  a 
satisfactory  answer.  There  is  nothing  in  the  charter  or  in  any 
ordinance  shown  to  us  from  which  it  may  be  reasonably  in- 
ferred that  either  of  these  funds  was  primarily  liable  for  the 
rent  of  the  company's  plant. 

The  judgment  and  order  should  be  reversed  and  the  cause 
remanded,  the  cause  to  be  retried  on  the  evidence  used  at  the 
last  trial,  with  leave  to  either  party  to  submit  further  evidence. 

Gray,  C,  and  Cooper,  C,  concurred. 

Tor  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  are  reversed  and  the  cause  remanded,  the  cause  to  be 
retried  on  the  evidence  used  at  the  last  trial,  with  leave  to 
either  party  to  submit  further  evidence. 

Garoutte,  J.,  Van  Dyke,  J.,  McFarland,  J.,  Harrison,  J. 

BEATTY,  C.  J.,  concurring. — I  concur  in  the  judgment  of 
reversal,  but  there  are  some  points  in  the  decision  and  some 
things  said  in  the  opinion  from  which  I  dissent.  A  passage  is 
quoted  from  the  opinion  in  Weaver  v.  San  Francisco,  111  Cal. 
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319,  with  commendation.  My  reasons  for  dissenting  from  that 
doctrine  are  fully  stated  in  my  concurring  opinion  upon  the 
former  appeal  of  this  case.  (Higgins  v.  San  Diego,  118  Cal. 
029.)  But  even  that  doctrine  does  not  sustain  the  conclusion 
reached  in  this  case.  In  Weaver  v.  San  Francisco,  supi-a,  it  was 
held  that  a  judgment  against  a  city  must  he  made  payable  out 
of  the  revenues  of  the  year  in  which  the  claim  accrued,  hut  it 
Avas  not  held  'that  the  claimant  could  not  have  a  judgment  for 
the  amount  earned,  because  the  money  in  the  treasury  at  the 
time  he  made  the  contract,  or  coming  in  afterward,  had  been 
misapplied  in  payment  of  claims  subsequently  accruing  and 
therefore  void.  Here,  however,  as  I  understand  the  opinion,  it 
is  held  that  the  claimant  upon  a  valid  contract  cannot  have  a 
judgment  for  more  than  is  left  in  the  treasury  at  the  end  of  the 
fiscal  year,  although  it  be  shown  that  large  sums  were  paid  out 
after  its  claim  accrued  upon  claims  that  were  invalid. 

This  is  a  doctrine  which  finds  no  support  in  anything  that 
has  ever  been  decided  in  any  previous  case  in  this  court. 

The  right  of  the  plaintiff  to  its  judgment  does  not  depend 
upon  the  ability  of  the  defendant  to  pay  it  or  the  means  of  en- 
forcing it.  How  the  judgment  is  to  be  collected  is  a  question 
wholly  foreign  to  this  case.  All  that  we  have  here  to  decide  is 
the  amount  of  the  plaintiff's  valid  claim  and  that  is  unaffected 
by  any  illegal  expenditures  made  by  the  defendant  after  the 
respective  monthly  claims  matured. 


[Crim.   No.   646.   In  Bank.— January  3,  1901.] 

THE  PEOPLE,  Respondent,  v.  JACK  BROOKS,  Appellant. 

Criminal  Law — Homicide — Review  Upon  Appeal — Bill  of  Exceptions — 
Recitals  of  Evidence  not  Introduced. — Upon  an  appeal  from  a 
judgment  of  conviction  of  murder,  recitals  made  in  the  bill  of 
exceptions  of  the  contents  of  a.  dying  declaration  of  the  de- 
ceased used  on  the  preliminary  examination,  and  of  other  evi- 
dence and  facts  stated  by  the  judge  when  he  pronounced  sen- 
tence, which  do  not  appear  to  constitute  part  of  the  evidence 
introduced  at  the  trial,  cannot  be  considered  by  this  court. 
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Id. — Support  of  Verdict  —  Request  for  Help  by  Police  Officer — 
Murderous  Pursuit  of  Deceased. — The  evidence  reviewed,  and  the 
request  of  a  police  officer  to  the  defendant  for  help  from  a  sup- 
posed present  danger  from  the  deceased  held  not  sufficient  to 
justify  the  defendant  in  a  murderous  pursuit  of  the  deceased, 
the  evidence  of  which  supported  the  verdict  of  the  jury. 

Id.— Instructions — Refusal  of  Requests — Arrest — Rights  of  Citizen- 
Called  to  Aid  Officer. — Where  the  instructions  given  fully  in- 
formed the  jury  as  to  the  rights,  duties,  and  immunities  of 
a  citizen  called  upon  to  aid  a  peace  officer  in  making  an  arrest, 
the  refusal  of  requested  instructions  upon  that  subject  substan- 
tially included  in  those  given  cannot  be  prejudicial  to  the  de- 
fendant. 

Id. — Murder  in  Second  Degree — Sentence — Imprisonment  for  Life. — 
Under  sections  190  and  671  of  the  Penal  Code,  a  defendant  con- 
victed of  murder  in  the  second  degree  may  be  sentenced  to  im- 
prisonment for  life. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County  and  from  an  order  denying  a  new  trial.  E.  W.  Bisley, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Lewis  H.  Smith,  Frank  H.  Short,  W.  P.  Thompson,  W.  D. 
Tupper,  and  W.  D.  Crichton,  for  Appellant. 

Tirey  L.  Ford,  Attorney  General,  and  A.  A.  Moore,  Jr., 
Deputy  Attorney  General,  for  Respondent. 

McFARLAXD,  J. — By  the  information  the  appellant  Brooks 
and  one  Tony  Rice  were  jointly  charged  with  the  murder  of 
Don  Don  ell  v.  Brooks  was  tried  separately  and  convicted  of 
murder  in  the  second  degree.  He  appeals  from  the  judgment 
and  from  an  order  denying  a  motion  for  a  new  trial. 

The  record  is  in  a  very  loose  and  unsatisfactory  condition. 
The  bill  of  exceptions,  after  showing  that  certain  witnesses 
were  examined  at  the  trial  and  certain  evidence  taken,  contains 
a  statement  of  the  contents  of  a  certain  alleged  dying  declara- 
tion of  the  deceased  which  was  used  at  the  preliminary  exam- 
ination before  the  magistrate,  hut  the  record  does  not  show  that 
said  declaration  was  introduced  in  evidence  at  the  trial.  There 
is  also  a  statement  of  a  recitation  of  certain  evidence  and  facts 
made  by  the  judge  at  the  time  he  pronounced  sentence;  but  the 
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■things  which  he  recited  do  not  appear  among  the  evidence  taken 
at  the  trial.  Of  course,  this  is  a  mere  statement  of  what  the 
judge  said,  but  there  is  nothing  to  show  that  the  evidence  to 
which  he  alludes  was  introduced;  and  these  things  cannot  be 
considered  here.  In  determining  this  appeal  we  can  consider 
only  the  evidence  which  the  record  shows  to  have  been  intro- 
duced. 

The  record,  as  we  must  consider  it,  presents  only  two  conten- 
tions of  appellant  which  need  be  noticed:  1.  That  'the  evidence 
is  insufficient  to  sustain  the  verdict  of  guilty:  and  2.  That  the 
court  erred  to  appellant's  prejudice  in  refusing  to  give  certain 
instructions  to  the  jury  which  appellant  asked. 

1.  We  cannot  say  that  the  evidence  was  insufficient  to  support 
the  verdict.  The  main  facts  of  the  case  are  these:  On  the  morn- 
ing of  June  27,  1899,  shortly  before  daylight,  appellant  was  in 
the  Favorite  Saloon,  in  the  city  of  Fresno,  where  he  was  em- 
ployed as  a  barkeeper,  and  after  some  conversation  through  the 
telephone,  in  the  saloon,  he  went  out  and  remained  away  about 
ten  or  fifteen  minutes,  when  he  returned.  "When  he  left  the 
Favorite  he  went  to  another  saloon  across  the  street  and  in 
the  immediate  neighborhood  called  the  Golden  West,  to  which 
place  he  had  been  summoned  through  the  telephone.  He  had 
there  a  whispered  conversation  with  a  Mr.  Ardell,  and  after 
remaining  in  the  Golden  West  a  minute  or  two  he  went  out 
of  the  side  door  behind  certain  "cribs"  or  houses  of  prostitu- 
tion. That  part  of  the  city  is  known  generally  as  Chinatown 
and  is  occupied  to  a  great  extent  by  prostitutes.  It  does  not 
appear  where  he  went  immediately  after  leaving  the  Golden 
West,  but,  as  before  stated,  in  about  ten  or  fifteen  minutes  he 
returned  to  the  Favorite  Saloon  and  appeared  to  be  in  a  state 
of  great  excitement.  He  hurriedly  went  behind  the  bar  and 
got  a  pistol  and  went  to  the  rear  door  of  the  saloon.  At  that 
time  Eice,  who  was  a  police  officer  and  was  in  or  at  the  thres- 
hold of  the  saloon,  followed  the  appellant  to  the  back  door  and 
said  to  him  something  like:  "This  is  my  business,"  or,  "If 
there  is  going  to  be  any  shooting  I  will  do  it."  Eice  lookc.l 
out  of  the  glass  door,  and  seeing  the  deceased,  Donclly,  with  a 
pistol  in  his  hand,  went  out  and  said  to  him,  "Throw  up  your 
hands";  but   Donelly    immediately  fired   one   shot,   either  at 
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Eice  as  the  latter  testified,  or  up  into  the  air  as  another  -wit- 
ness testified,  and  Rice  then  fired  six  shots  at  Donelly.  Eice 
testified  that  his  pistol  being  then  empty  he  dropped  and  went 
into  the  saloon,  and  that  as  he  dropped  he  called  on  appellant 
to  "come  and  help  him,"  and  said,  "My  impression  is  that  I 
said,  'Help  me  and  shoot  him,  both.' "  Appellant,  who  had 
gone  out  of  the  saloon  with  or  closely  behind  Eice,  immediately 
began  to  fire  at  Donelly,  who  retreated,  and  appellant  follow- 
ing him  fired  six  shots  at  him,  which  emptied  his  pistol.  He 
then  returned  a  short  distance,  and,  meeting  Ardell,  got  an- 
other pistol  from  the  latter,  and  then  again  pursued  the  de- 
ceased for  about  four  blocks  and  fired  at  him  again  at  least 
twice.  The  last  shot  was  near  the  residence  of  Mrs.  Shober, 
who  was  awakened  by  the  shots  and  who  testified  that  she  got 
up  and  saw  Donelly  running,  and  that  about  half  a  second 
after  the  last  shot  he  threw  up  his  hands  and  exclaimed,  "Oh! 
My  God!"  He  was  found  lying  about  a  block  from  Mrs. 
Shober's  house  with  the  bullet  hole  in  his  body,  which  caused 
his  death  a  few  days  afterward.  He  had  been  shot  only  once, 
and  the  wound  was  made  by  a  44-caliber  Smith  &  "Wesson  pistol, 
and  Eice  testified  that  this  was  the  kind  of  pistol  with  which 
he  shot.  It  was  in  evidence  that  the  pistol  with  which  ap- 
pellant fired  the  first  six  shots  was  a  41-caliber  Colt,  and  it  is 
claimed  by  appellant  that  there  was  proof  that  the  pistol  which 
he  received  from  Ardell  was  a  41-caliber.  The  contentions  of 
appellant  are:  1.  That  the  deceased  must  have  been  killed  by 
a  44-caliber  bullet  from  Eice's  pistol,  and  could  not  have  been 
shot  by  appellant  because  the  latter  had  no  pistol  of  that  kind ; 
and  2.  That  if  appellant  killed  the  deceased  he  was  justified  in 
so  doing  by  the  command  of  the  police  officer,  Eice.  As  to 
the  first  contention,  it  is  sufficient  to  say  that  appellant  had 
more  than  one  pistol,  and  that  there  was  sufficient  evidence 
to  warrant  the  jury  in  finding  that  the  deceased  was  killed 
by  one  of  the  last  shots  fired  by  appellant,  although  there  was 
no  positive  evidence  to  the  point  that  he  had  a  44-caliber  pistol; 
the  jury  were  not  compelled  to  believe  everything  testified  to 
by  witnesses  who  were  apparently  his  close  friends.  As  to 
the  second  contention,  it  is  enough  to  say  that  while  it  might 
be  imagined,  perhaps,  that  appellant  pursued  the  fleeing  Don- 
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elly  and  shot  at  him  at  every  opportunity,  solely  through  a 
high  sense  of  duty  imposed  on  him  by  Rice,  still  the  facts 
amply  warranted  the  jury  in  finding  that  he  was  actuated  by 
a  murderous  design  to  kill  him.  Indeed,  what  Rice  said  can 
hardly  be  construed  as  a  request  to  arrest  Donelly  or  to  pursue 
him  for  that  purpose.  Rice  testified  that  while  he  himself  was 
shooting  at  Donelly  he  supposed  that  the  latter  was  still  shoot- 
ing at  him,  which  was  a  mistake,  as  Donelly  shot  only  once; 
and  what  he  said  to  appellant  when  his  own  pistol  had  been 
emptied  was  apparently  for  the  purpose  of  asking  appellant 
to  rescue  him  from  his  supposed  present  danger.  At  all  events, 
it  was  for  the  jury  to  say  why  appellant  alone  pursued  the  de- 
ceased so  far,  and  from  all  the  evidence  they  were  justified 
in  finding  that  he  did  so  for  the  purpose  of  committing  murder. 

2.  We  do  not  think  that  appellant  was  at  all  prejudiced  by 
the  refusal  of  the  court  to  give  certain  instructions  asked  by 
his  counsel.  The  court  did,  at  the  request  of  defendant,  give 
to  the  jury  some  fourteen  instructions,  and  these  instructions, 
together  with  others  given  by  the  court  of  its  own  motion, 
correctly  and  fully  stated  the  law  applicable  to  the  case;  and 
these  instructions  were  certainly  very  favorable  to  the  appellant. 
We  think  that  all  of  the  instructions  refused  which  were  cor- 
rect were  substantially  included  in  the  instructions  given.  The 
rejected  instructions  most  insisted  upon  by  appellant  as  correct 
refer  to  the  right  of  a  citizen  to  assist  a  police  officer  when  called 
upon  to  make  an  arrest;  but  as  to  this  matter  the  court  in- 
structed the  jury  at  the  request  of  the  appellant  as  follows: 

"A  citizen  must  assist  in  the  arrest  of  a  person  when  called 
upon  by  any  peace  officer  so  to  do,  and  when  so  called  upon  the 
law  clothes  such  person  or  citizen  with  the  rights  and  duties 
and  immunities  of  such  officer. 

"While  an  officer,  or  citizen  requested  by  an  officer  to  assist 
in  making  an  arrest  must  use  as  little  violence  as  possible,  if 
resisted  he  may  use  sufficient  force  to  effect  his  purpose,  even 
though  it  go  to  the  extent  of  taking  life.  Resisting  arrest  does 
not  always  constitute  the  use  of  physical  force;  a  person  may  re- 
sist arrest  by  fleeing  from  an  officer  attempting  to  arrest  him. 

"If  the  jury  believe  from  the  evidence  that  the  defendant  had 
a  right  to  believe,  as  a  reasonable  man,  and  did  believe,  that 
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the  deceased  had  unlawfully  shot  at  or  mortally  wounded  the 
officer,  Tony  Rice,  in  resisting  arrest,  before  giving  pursuit  and 
the  firing  of  the  fatal  shot,  then  the  defendant  not  only  had 
the  right,  but  it  was  his  duty,  to  so  pursue  and  arrest  the  de- 
ceased and  use  all  necessary  means  of  effecting  his  arrest." 

Under  these  instructions  the  jury  were  fully  informed  as  to 
the  law  on  this  subject,  and  the  appellant  was  not  prejudiced 
by  the  refusal  of  the  court  to  give  the  instructions  refused. 

There  is  nothing  in  the  point  that  the  court  had  no  authority 
to  sentence  the  appellant  to  imprisonment  for  life.  Section 
671  of  the  Penal  Code  expressly  provides  that  where  the  punish- 
ment is  imprisonment  for  a  term  not  less  than  any  specified 
number  of  years,  and  no  limit  to  the  duration  of  the  imprison- 
ment is  declared,  the  defendant  may  be  sentenced  to  imprison- 
ment during  his  natural  life.  There  are  no  other  points  re- 
quiring notice. 

The  judgment  and  order  appealed  from  are  affirmed. 

Temple,  J.,  Henshaw,  J.,  Van  Dyke,  J.,  Garoutte,  J.,  Harri- 
son, J.,  and  Beatty,  C.  J.,  concurred. 

Rehearing  denied. 


[K  A.  No.  782.    Department  Two— January  4,  1901.] 

WILLIAM  T.  PEACHY,  Respondent,  v.  G.  F.  WITTER,  Jr., 

et  al.,  Appellants. 

Foreclosure  of  Mortgage — Pleading — Description — Uncertainty. — In 
an  action  to  foreclose  a  mortgage,  the  overruling  of  a  demurrer 
for  uncertainty  in  the  description  of  part  of  the  mortgaged 
premises  is  not  ground  for  reversal  of  the  judgment,  where  it 
appears  that  the  appellant  understood  what  land  was  meant 
by  the  description,  and  was  not  misled  or  inconvenienced  in 
any  way  on  account  of  such  uncertainty. 

Id. — Maturity  op  Cause  op  Action — Extension  of  Time — Conflicting 
Evidence. — Where  the  evidence  is  conflicting  as  to  whether  there 
was  an  extension  of  time  for  payment  of  the  note  secured  by 
the  mortgage,  making  the  commencement  of  the  action  pre- 
mature, a  finding  against  the  fact  of  such  extension  cannot  be 
disturbed  upon  appeal. 
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Id. — Want  ok  Consideration — Nudum  Pactum. — An  agreement  for  an 
extension  ot  time  of  payment  of  a  note  and  mortgage,  made 
without  any  consideration,  is  nudum  pactum,  and  cannot  be 
enforced. 

Id. — Refusal  of  Continuance  —  Discretion  —  Absence  of  Associate 
Counsel — Attorney  as  Witness. — it  is  not  an  abuse  of  discretion 
to  refuse  to  continue  a  cause  tried  before  the  court  without  a 
jury,  on  the  ground  that  one  of  the  attorneys  for  the  defend- 
ants who  appeared  at  the  trial  was  a  witness  in  the  case,  and 
desired  the  presence  of  his  associate  counsel,  who  was  absent 
on  account  of  sickness  in  his  family. 

Id. — Allowance  of  Attorney's  Fee — Provision  in  Note. — Where  the 
note  set  out  in  the  complaint  and  appearing  to  have  been 
secured  by  the  mortgage,  contained  a  provision  for  a  reason- 
able attorney's  fee,  as  part  of  the  note,  it  was  proper  to  embody 
an  allowance  for  an  attorney's  fee  in  the  decree  of  foreclosure 
of  the  mortgage. 

Id. — Offer  of  Settlement — Revocation  by  Suit — Acceptance  After 
Suit — Evidence. —  An  offer  from  the  plaintiff  to  the  defendant 
made  before  the  commencement  of  the  action  to  take  the 
principal  of  the  note  in  settlement  of  the  demand,  if  not  then 
accepted,  is  revoked  by  the  commencement  of  the  action  to 
foreclose  the  mortgage  for  principal  and  interest;  and  a  notice 
of  acceptance  of  the  offer  given  after  the  commencement  of  the 
action  is  too  late,  and  is  not  admissible  in  evidence. 

Id. — Agreement  to  Take  Less  than  Amount  of  Claim — Consideration. 
An  agreement  to  take  less  than  the  amount  of  a  claim  past 
due  must  have  a  new  consideration  to  support  it. 

Id. — Intervention — Adverse  Claim  to  Property  Mortgaged. — An  in- 
tervention is  not  permissible  to  set  up  an  adverse  claim  of  title 
to  part  of  the  mortgaged  property  in  opposition  to  that  of  the 
mortgagor  and  mortgagee. 

Id. — Burden  of  Proof  Upon  Intervenor — Insufficient  Showing. — The 
burden  of  proof  is  upon  the  intervenor  who  claims  title  to  show 
a  title  that  can  be  litigated  in  the  action  of  foreclosure;  and  a 
motion  for  leave  to  intervene  which  fails  in  such  showing  is 
properly  denied. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Luis  Obispo  County  and  from  an  order  denying  a  new  trial. 
E.  P.  Unangst,  Judge. 

The  facts  are  stated  in  the  opinion. 

E.  Graves,  and  G.  F.  Witter,  Jr.,  for  Appellants. 

!W.  H.  Spencer,  for  Respondent. 
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GRAY,  C. — The  defendants  appeal  from  a  judgment  against 
•them  and  from  an  order  denying  their  motion  for  a  new  trial 
in  a  suit  brought  by  plaintiff  on  a  promissory  note  for  four 
hundred  dollars,  besides  interest,  and  to  foreclose  a  mortgage 
given  to  secure  said  note.  There  is  also  an  appeal  from  an  or- 
der denying  one  Charles  Orendorff  the  right  to  intervene. 

1.  Appellants  contend  that  the  description  of  the  premises 
alleged  to  be  mortgaged,  as  it  appears  in  the  complaint,  is  un- 
certain, and  for  that  reason  the  demurrer  to  the  complaint  for 
uncertainty  should  have  been  sustained.  A  part  of  the  prop- 
erty included  in  the  mortgage,  as  appears  from  the  complaint, 
was  described  as  lot  18  of  block  16  of  the  city  of  El  Paso 
de  Eobles,  county  of  San  Luis  Obispo,  state  of  California,  as 
per  map  of  said  city  on  file  in  the  office  of  the  county  recorder 
of  said  county.  This  description  is  undoubtedly  plain  and  cer- 
tain, and  as  to  the  description  of  the  rest  of  the  property  in- 
cluded in  the  mortgage,  while  it  is  not  as  certain,  perhaps,  as 
it  should  have  been,  yet  it  appears  from  the  subsequent  course 
of  the  case  that  the  appellant  understood  just  what  land  was 
meant  by  the  description,  and  was  not  misled  or  even  incon- 
venienced in  any  way  in  making  his  defense  on  account  of  any 
uncertainty  in  the  description  of  the  premises  contained  in  the 
complaint.  There  was  not  any  error,  therefore,  in  overruling 
the  said  demurrer  that  should  lead  to  a  reversal  of  the  judgment. 

2.  Appellants'  next  contention  is  that  the  action  was  pre- 
maturely brought,  for  the  reason  that  the  agent  of  plaintiff, 
acting  within  his  authority  and  on  behalf  of  his  principal,  by 
oral  agreement  extended  the  time  for  the  payment  of  the  note 
for  a  reasonable  time,  which  reasonable  time  did  not  expire  un- 
til after  the  date  on  which  the  action  was  begun.  There  is  a 
conflict  in  the  evidence  as  to  whether  the  agent  made  such  an 
agreement,  and  for  that  reason  the  finding  of  the  court  con- 
trary to  the  contention  of  defendants  should  not  be  disturbed. 

Again,  if  there  was  any  such  an  agreement  for  extension  of 
time  as  claimed,  it  was  made  without  any  consideration  there- 
for, and  is  a  mere  nudum  pactum,  and  cannot  be  enforced. 
(Hughes  v.  Davis,  40  Cal.  117.) 

3.  On  the  calling  of  the  case  for  trial  one  of  the  defendants 
who  had  signed  the  answer  as  one  of  the  attorneys  stated  that 
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he  was  a  witness  in  the  case  and  desired  the  presence  of  his  as- 
sociate counsel,  who  was  absent  on  account  of  sickness  in  his 
family,  and  asked  that  the  case  go  over  until  afternoon,  when 
his  said  associate  could  possibly  be  present.  The  court  denied 
the  request. 

We  here  repeat  what  was  said  by  the  court  in  Kern  Valley 
Bank  v.  Chester,  55  Cal.  49:  "Granting  or  refusing  a  continu- 
ance on  account  of  the  absence  of  counsel  is  a  matter  which 
rests  largely,  if  not  wholly,  in  the  discretion  of  the  court,  and 
we  cannot  see  that  there  was  any  abuse  of  discretion  in  this 
case."  The  case  was  tried  before  the  court  without  a  jury; 
the  defendants  were  represented  at  the  trial  by  one  of  their 
attorneys  of  record,  and,  apparently,  their  defenses  were  pre- 
sented for  all  they  were  worth.  We  see  no  error  in  the  refusal 
of  the  court  to  continue  the  case. 

4.  The  complaint  set  out  a  copy  of  the  note  in  suit,  which 
contained,  as  a  part  thereof,  a  provision  for  a  reasonable  at- 
torney's fee.  It  was  also  alleged  in  the  complaint  that  the 
mortgage  was  given  "to  secure  the  payment  of  said  note." 

These  allegations  of  the  complaint  are  found  by  the  court 
to  be  true  and  such  finding  is  supported  by  the  evidence.  The 
agreement  for  an  attorney's  fee,  therefore,  appears  to  have  been 
secured  by  the  mortgage,  and  it  was  proper  to  so  treat  it  in  the 
decree  of  foreclosure.  {County  Bank  of  San  Luis  Obispo  v. 
GoUtree,  129  Cal.  1G0.) 

5.  A  letter  was  offered  in  evidence  dated  February,  1899, 
written  by  defendant  Witter,  Jr.,  some  days  after  the  action 
was  begun  and  purporting  to  accept  a  proposition  of  plaintiff 
theretofore  made  to  the  effect  that  he,  plaintiff,  would  release 
the  mortgage  on  payment  of  the  principal  of  his  note.  This 
letter  was  properly  excluded  for  two  reasons:  1.  Because  it  was 
written  too  late  to  constitute  an  acceptance  of  the  alleged  offer 
of  plaintiff,  as  the  said  offer  had  been  revoked  by  the  com- 
mencement of  the  action;  and  2.  This  letter,  as  well  as  the 
other  evidence  touching  an  agreement  to  take  less  than  the 
whole  amount  due  the  plaintiff,  was  immaterial  because  it  ap- 
peared that  there  was  no  consideration  for  any  such  an  agree- 
ment. An  agreement  to  take  less  than  the  full  amount  of  a 
claim  made  after  the  same  is  due  must  have  a  new  considera- 
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tion  to  support  it,  or  such  agreement  cannot  be  enforced.  There 
was  no  error  in  the  exclusion  by  the  court  of  evidence  offered 
by  appellants. 

6.  Orendorff  seeks  to  intervene  in  the  action  for  the  reason, 
as  stated  on  his  behalf,  "that  a  part  of  the  premises  described 
in  said  complaint  is  the  property  of  said  Charles  Orendorff," 
and  "that  if  judgment  were  rendered  in  this  action  pursuant  to 
said  complaint  and  the  property  sold  as  described  in  said  com- 
plaint it  would  cloud  the  title  of  the  said  Charles  Orendorff." 
Orendorff  presented  no  complaint  in  intervention  to  the  court, 
and  he  does  not  disclose  the  date  of  his  title  or  the  nature  of 
his  ownership  in  the  affidavit  filed  on  his  behalf.  From  the 
meager  showing  made  it  was  impossible  for  the  court  to  de- 
termine that  his  title  was  one  that  could  be  litigated  in  a  suit 
for  foreclosure.  The  burden  was  on  him  to  show  that  his  was 
a  proper  case  for  intervention.  It  appears  to  be  the  settled  law 
that  an  adverse  claim  to  the  land  in  opposition  to  the  mort- 
gagor and  mortgagee  cannot  be  tried  in  the  equitable  action 
of  foreclosure.  (Williams  v.  Cooper,  124  Cal.  666;  Murray  v. 
Etchepare,  129  Cal.  318.)  On  the  showing  made  the  court 
properly  denied  the  intervention. 

The  other  points  urged  by  appellants  are  not  of  sufficient 
importance  to  require  special  notice. 

We  advise  that  the  judgment  and  orders  appealed  from  be 
affirmed. 

Chipman,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  orders  appealed  from  are  affirmed. 

Henshaw,  J.,  McFarland,  J.,  Temple,  J. 
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[Sac.  No.  718.    Department  Two.- January  8,  1901.] 

B.  McGOEKAY,  Appellant,  v.  STOCKTON  SAVINGS  AND 
LOAN  SOCIETY,  Respondent. 

Bank  Deposit — Specially  Indorsed  Certificate — Conditional  Deliv- 
ery— Title. — The  mere  special  indorsement  of  a  certificate  of  de- 
posit issued  by  the  defendant  bank  to  the  plaintiff,  so  as  to 
make  it  payable  to  the  sheriff  of  the  county,  and  its  conditional 
delivery  to  the  bank,  to  be  delivered  by  it  to  the  sheriff,  when 
he  should  deliver  to  the  bank  for  the  plaintiff  a  certificate  of 
redemption  of  certain  lands,  does  not  vest  title  or  any  interest 
in  the  certificate  in  the  sheriff,  unless  he  complies  with  the 
condition. 

Id. — Failure  of  Condition — Certificate  not  Claimed  nor  Reindorsed — 
Recovery  of  Deposit. — Where  the  sheriff  wholly  failed  to  comply 
with  the  condition,  and  never  at  any  time  accepted  or  received 
the  certificate  of  deposit,  or  laid  any  claim  thereto  or  to  the 
money  deposited,  the  fact  that  he  never  reindorsed  the  certifi- 
cate will  not  preclude  a  recovery  by  the  plaintiff  from  the  bank 
of  the  amount  deposited  by  him  therein. 

Id. — Agency  of  Bank  for  Plaintiff — Termination — Revocation. — The 
bank,  by  such  transaction,  became  the  agent  of  the  plaintiff 
to  do  a  particular  thing,  and  the  plaintiff  as  principal  could 
terminate  the  agency  at  any  time  before  the  authorized  act 
was  performed,  and  before  any  rights  of  a  third  person  had 
intervened;  and  the  agency  was  terminated  by  the  revocation 
thereof  by  the  plaintiff. 

Id. — Burden  of  Proof  Upon  Bank. — Upon  revocation  of  the  agency 
of  the  bank  by  the  plaintiff,  the  burden  of  proof  was  upon  the 
bank  to  show  that  some  other  claim  was  made  upon  it  for  the 
money  deposited;  and  upon  failure  to  sustain  such  burden,  the 
plaintiff  was  entitled  to  have  the  money  deposited  by  him  re- 
paid to  him. 

Appeal  from  Judgment — Lapse  of  Time — Reversal  Upon  Findings. — 
An  appeal  from  the  judgment,  taken  more  than  six  months  after 
its  entry,  cannot  be  considered,  and  cannot  authorize  a  judg- 
ment to  be  entered  for  the  appellant  upon  the  findings,  though 
the  facts  found  might  warrant  such  judgment  if  the  appeal 
were  taken  in  time. 

Order  Denying  New  Trial — Review  Upon  Appeal — Decision  Against 
Legal  Effect  of  Evidence. — Upon  a  proper  appeal  from  an  order 
denving  a  new  trial,  where  the  grounds  of  the  motion  are  in- 
sufficiency of  the  evidence  to  justifv  the  decision  and  that  the 
decision  is  against  law,  the  order  will  be  reversed  where  the 
CXXXI.    Cal.-21 
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legal  effect  of  the  evidence  as  a  whole  is  against  the  decision, 
even  though  it  be  assumed  that  the  findings  made  separately 
from  those  embodied  in  the  conclusions  of  law  are  supported. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County  and  from  an  order  denying  a  new  trial.  Ed- 
ward I.  Jones,  Judge. 

The  facts  are  stated  in  the  opinion. 

L.  W.  Elliott,  and  A.  H.  Carpenter,  for  Appellant. 

Nicol,  Orr  &  Nutter,  for  Respondent. 

CHIPMAN,  C. — Plaintiff  brings  the  action  to  recover  from 
defendant  bank  twelve  thousand  seven  hundred  and  seventy- 
eight  dollars  and  five  cents  alleged  to  have  been  deposited  with 
the  bank  by  plaintiff  on  September  19,  1894,  with  instructions 
"to  pay  the  same  to  Thomas  Cunningham,  sheriff  of  San 
Joaquin  county,  provided  the  said  sheriff  called  for  the  same 
and  left  with  the  bank  for  plaintiff  a  certificate  of  redemption 
of  certain  real  property  on  or  before  the  fifteenth  day  of  No- 
vember, 1894."  The  complaint  further  alleges  that  "the  said 
sheriff  having  failed  to  call  for  said  money,  and  leave  for  plain- 
tiff with  said  bank  said  certificate  of  redemption,  and  the  time 
for  so  doing  having  elapsed,  the  plaintiff  demanded  of  said  de- 
fendant bank  ....  the  amount  of  money  deposited  with  it  as 
aforesaid,"  which  was  refused,  etc.  This  demand  is  alleged  to 
have  been  made  about  November  15,  1894.  Upon  this  com- 
plaint judgment  was  demanded  against  the  defendant  bank. 

The  bill  of  exceptions  shows  that  on  motion  of  defendant 
the  court  ordered  plaintiff  to  bring  in  Cunningham  as  a  party 
to  the  action  by  proper  amendment;  that  thereafter  plaintiff 
filed  an  amended  complaint  in  the  title  of  which  he  named 
Cunningham  as  defendant;  that  no  allegation  was  made  of  or 
concerning  Cunningham,  or  any  interest  asserted  by  him  in  the 
money  in  controversy;  that  Cunningham  appeared  by  general 
demurrer  and  it  was  sustained  by  plaintiff's  consent,  and  plain- 
tiff's counsel  refusing  to  amend  as  to  Cunningham,  and  plain- 
tiff consenting,  judgment  on  demurrer  was  given  in  favor  of 
Cunningham,  and  he  seems  to  have  passed  out  of  the  case.  The 
court  found  that  on  September  19,  1894,  plaintiff  deposited 
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with  the  defendant  bank  twelve  thousand  seven  hundred  and 
seventy-eight  dollars,  and  at  his  request  the  bank  issued  to 
plaintiff  a  certificate  of  deposit  as  follows: 

"No.  61,575. 

"STOCKTON  SAVINGS  AND  LOAN  SOCIETY. 

"Certificate  of  Deposit  15. 

"Stockton,  Cal.,  September  19,  1894. 

"B.  McGorray  has  deposited  in  this  bank  ($12,778)  twelve 
thousand  seven  hundred  and  seventy-eight  dollars,  payable  to 
himself,  or  order,  on  return  of  this  certificate  properly  indorsed. 

"S.  S.  LITTLEHALE, 
"Assistant  Cashier. 

"This  certificate  does  not  bear  interest.  Not  subject  to 
check." 

That  subsequent  to  the  issuance  and  delivery  of  the  certifi- 
cate McGorray  indorsed  it  as  follows:  "Pay  to  Thomas  Cun- 
ningham, sheriff  of  the  county  of  San  Joaquin,"  (signed)  B. 
McGorray;  that  thereafter,  and  with  said  indorsement  there- 
on, so  made  by  him,  McGorray  delivered  said  certificate  to  the 
bank,  with  instructions  to  hold  the  same  subject  to  the  order 
of  Cunningham,  sheriff  as  aforesaid,  and  to  deliver  the  same  to 
him  and  pay  him  said  money  "at  any  time  when  he,  said  Cun- 
ningham, should  deliver  to  the  defendant  for  plaintiff  a  certifi- 
cate of  redemption  of  certain  lands  situate  in  the  county  of  San 
Joaquin";  that  defendant  has  ever  since  held,  and  now  holds, 
said  certificate,  and  it  has  been  during  all  said  time,  and  is  now, 
ready,  able,  and  willing  to  deliver  the  same  to,  Cunningham 
upon  his  delivery  to  it  for  McGorray  a  certificate  of  redemp- 
tion of  said  land,  and  defendant  has  been  able  and  willing  at  all 
said  times  to  pay  the  money  represented  by  said  certificate  to 
plaintiff  upon  the  proper  indorsement  thereof;  that  plaintiff  on 
several  occasions  inquired  of  defendant  at  its  bank  how  he  could 
obtain  the  money  represented  by  said  certificate,  and  on  each 
occasion  was  informed  by  defendant's  officers  that  such  money 
would  be  paid  on  the  indorsement  of  said  certificate  by  said 
Cunningham;  that  in  the  month  of  May,  1898,  plaintiff  de- 
manded of  defendant  payment  to  him  of  said  sum,  and  at  the 
same  time  defendant,  on  said  demand,  offered  to  pay  plaintiff 
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said  money  upon  the  written  order  of  said  Cunningham  or  upon 
the  indorsement  of  said  certificate  by  Cunningham;  that  such 
order  or  indorsement  of  said  Cunningham  was  at  no  time  ob- 
tained or  made,  and  no  demands  other  than  as  above  were  ever 
at  any  time  made  by  plaintiff,  and  no  certificate  of  redemption 
of  said  land  has  been  delivered  to  defendant  for  plaintiff.  As 
conclusion  of  law  the  court  found  that  by  the  indorsement  of 
said  certificate  of  deposit  and  delivery  thereof  to  defendant 
plaintiff  created  and  vested  in  Cunningham,  sheriff  of  said 
county,  an  apparent  interest  in  said  certificate  and  the  money 
represented  thereby;  that  defendant  cannot  safely  pay  said 
money  or  any  part  thereof  without  the  order  or  indorsement  of 
the  certificate  by  Cunningham,  and  plaintiff  can  take  nothing 
by  his  action.  Judgment  went  for  defendant,  from  which  and 
from  an  order  denying  plaintiff's  motion  for  a  new  trial  plain- 
tiff appeals. 

There  is  no  evidence  whatever  that  Cunningham  at  any  time 
had  any  interest  or  claimed  any  interest  in  the  money  or  certifi- 
cate of  deposit;  he  was  not  in  privity  with  either  the  plaintiff 
or  the  bank;  he  had  nothing  to  do  with  making  the  deposit; 
the  indorsement  of  the  certificate  to  Cunningham  did  not  in 
itself  operate  to  transfer  any  title  to  or  interest  in  it,  or  in  the 
money  it  represented,  in  the  absence  of  any  act  of  Cunning- 
ham by  way  of  acceptance  or  confirmation;  he  was  a  stranger 
to  the  transaction  and  in  ignorance  of  it,  and  it  was  only  in  the 
event  that  he  did  a  certain  thing  that  the  certificate  was  to  be 
delivered  to  him  and  he  was  to  be  entitled  to  the  money;  he 
never  did  this  thing,  and  it  is  not  pretended  that  he  was  pre- 
vented from  doing  it  by  plaintiff,  or  that  he  ever  offered  or  that 
he  still  desires  to  do  it.  When  brought  into  court  as  defend- 
ant he  made  no  claim  to  the  property  and  suffered  the  case  to 
be  tried  without  answer  by  him.  Defendant  asked  that  he  be 
made  a  party  to  the  action,  and  yet  when  brought  in  it  took 
no  steps  to  cause  Cunningham  to  answer.  The  fact  is  that 
Cunningham  made  no  claim  to  the  property  so  far  as  the  evi- 
dence discloses,  and  it  was  a  matter  of  indifference  to  plaintiff 
whether  he  became  a  defendant  or  not.  Defendant  asked  in 
its  answer  that  Cunningham  be  made  a  party,  but  it  did  not 
allege  that  he  claimed  any  interest  in  the  property  or  that  he 
"made  demand  ....  for  such  property"  upon  defendant,  as 
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required  by  section  3S6  of  the  Code  of  Civil  Procedure.  Cun- 
ningham was  not  put  to  his  answer  by  either  party,  and  so  far 
as  we  can  see  the  case  stands  as  though  Cunningham  at  no  time 
had  anything  whatever  to  do  with  the  matter  and  was  wholly 
ignorant  of  what  plaintiff  had  done.  The  question,  then,  is, 
Could  plaintiff  recall  his  deposit,  and  would  the  payment  of  the 
money  to  him  by  defendant  discharge  the  latter  from  all  lia- 
bility? "We  think  the  answer  must  be  in  the  affirmative.  The 
bank  became  the  agent  of  plaintiff  to  do  a  particular  act  (Civ. 
Code,  sees.  2295,  2297) :  and  the  principal  (plaintiff)  could  termi- 
nate the  agency  at  any  time  before  the  act  was  performed  and  be- 
fore any  rights  of  third  persons  had  intervened;  the  agency  was 
terminated  by  its  revocation.  (Civ.  Code,  sec.  2356.)  The  evi- 
dence was  that  the  condition  on  which  the  particular  act  was 
to  have  been  performed  never  happened,  and  that  the  only 
third  person  who  by  any  possibility  was  concerned  in  the  matter 
is  not  shown  to  have  acquired  any  rights  or  to  have  been  in  any 
way  interested  in  the  subject  of  the  agency.  Upon  revocation 
of  the  agency  by  plaintiff  the  burden  was  on  defendant  to  show 
that  other  claim  was  made  upon  the  deposit,  and  in  this  defend- 
ant failed  and  plaintiff  was  entitled  to  have  the  money  paid  to 
him. 

Respondent's  point  that  the  notice  of  appeal  from  the  judg- 
ment was  not  made  within  six  months  after  entry  of  judgment 
and  that  such  appeal  cannot  be  considered,  is  well  taken  (Code 
Civ.  Proc,  sec.  939);  and  this  court  cannot,  therefore,  direct  a 
judgment  to  be  entered  for  plaintiff  if  it  were  so  disposed. 
Plaintiff  gave  notice  of  a  motion  to  vacate  the  judgment  and 
enter  another  and  different  judgment,  and  correct  the  conclu- 
sions of  law  filed  in  the  action,  under  sections  663  and  663^  of 
the  Code  of  Civil  Procedure.  This  notice  was  separate  from  the 
notice  of  motion  for  a  new  trial.  The  motion  for  a  new  trial 
was  heard  and  denied,  but  the  motion  to  vacate  the  judgment 
and  correct  the  conclusions  of  law  seems  not  to  have  been  made, 
nor  was  any  order  entered  on  such  a  motion.  We  assume  that 
appellant  does  not  rely  on  this  motion. 

Xo  question  is  raised,  however,  as  to  the  consideration  of  the 
motion  for  a  new  trial,  and  we  will  raise  none.  It  was  specified 
in  the  notice  that  the  evidence  was  insufficient  to  justif}r  the 
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decision  and  that  the  decision  is  against  law.  Assuming  that 
the  evidence  supports  the  findings,  still  it  must  follow  from 
what  has  been  already  said  that  the  order  denying  a  new  trial 
should  be  reversed. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  is 
reversed  and  the  cause  remanded  for  a  new  trial. 

McFarland,  J.,    Temple,  J.,  Henshaw,  J. 

Hearing  in  Bank  denied. 


[L.  A.   No.   7?.5.    Department  One.— January  9,   1901.] 

SECUKITY  LOAN  AND  TKTTST  COMPANY,  etc.,  Eespond- 
ent,  v.  LENA  B.  MATTEKN  and  LUKE  D.  BECHTEL, 

Appellants. 

Foreclosure — Separate  Mortgages  for  Same  Indebtedness — Single 
Cause  op  Action — Pleading — Counts — Misjoinder. — A  cause  of  ac- 
tion to  foreclose  two  separate  mortgages  made  by  two  different 
defendants  to  secure  the  same  indebtedness  is  single;  and  the 
fact  that  the  two  mortgages  are  unnecessarily  set  forth  in  what 
are  called  the  first  and  second  counts  of  the  complaint  does  not 
show  a  misjoinder  of  distinct  causes  of  action. 

Id. — Different  Relief — Character  of  Complaint — Misnomer. — A  com- 
plaint, while  setting  forth  a  single  cause  of  action,  may  at  the 
same  time  ask  for  different  relief  from  different  defendants, 
according  as  they  are  connected  with  the  cause  of  action;  and 
the  character  of  the  complaint  is  to  be  determined  from  its 
contents,  rather  than  from  a  misnomer  on  the  part  of  the 
pleader. 

Id. — Subsequent  Mortgage  by  Another  as  Additional  Security — 
Parties  to  Foreclosure. — In  an  action  to  foreclose  a  mortgage; 
another  person  than  the  original  mortgagor,  who  is  averred  to 
have  executed  a  subsequent  mortgage,  as  additional  security 
for  the  payment  of  the  same  debt  secured  by  the  prior  mort- 
gage, is  properly  made  defendant,  in  order  to  secure  to  the 
plaintiff  the  payment  of  any  deficiency  that  may  arise  upon 
foreclosure  of  the  prior  mortgage. 

Id. — Statement  of  Obligation  —  Certainty.  —  The  statement  in  the 
subsequent  mortgage  that  it  was  given  as  security  for  the  pay- 
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meiit  of  a  promissory  note,  according  to  its  terms,  made  on  a 
specified  date  by  the  prior  mortgagor  to  the  plaintiff,  and  se- 
cured by  mortgage  of  the  same  daite.  giving  its  date  and  place 
of  record,  is  a  sufficiently  definite  description  of  the  obligation 
for  which  the  subsequent  mortgage  was  given. 

Id. — Reference  to  Record — Misdescription  of  Instrument  Evidencing 
Debt — Subsequent  Mortgage  not  Invalidated. —  The  subsequent 
mortgage  is  not  invalidated  because  the  instrument  to  which 
it  refers  as  a  promissory  note  set  forth  in  the  public  record  of 
the  prior  mortgage  is  not  strictly  a  promissory  note  within  the 
definit'on  of  the  Civil  Code;  but  the  subsequent  mortgagee  is 
presumed  to  have  known  its  character,  and  any  misdescription 
of  it  will  not  affect  his  obligation  or  relieve  him  therefrom. 

Id. — Promise  to  Pay  Principal  and  Interest  Coupons — Pleading — Un- 
certainty.— Where  the  complaint  sets  forth  at  length  the  instru- 
ment secured,  showing  it  to  be  described  by  its  terms  as  a  "first 
mortgage  real  estate  note,"  and  to  consist  of  a  written  promise 
to  pay  on  a  date  specified  a  principal  sum  named  to  the  plaintiff 
or  order,  with  interest  at  a  specified  rate,  according  to  the 
tenor  and  effect  of  twelve  interest  coupons  of  two  series,  of 
six  coupons  each,  therein  described,  the  designation  of  the  in- 
strument as  a  promissory  note  is  immaterial;  and  no  uncertainty 
is  created  by  setting  forth  in  the  complaint  at  length  a  copy  of 
one  of  each  series  of  the  coupons. 

Id. — Consideration  of  Subsequent  Mortgage — Release  of  Land  from 
Prior  Mortgage. — Proof  that  the  subsequent  mortgage  was  exe- 
cuted in  order  to  obtain  the  release  b3r  the  mortgagor  of  part 
of  the  land  included  in  the  prior  mortgage,  and  that  the  release 
and  the  subsequent  mortgage  were  placed  together  in  escrow 
until  the  property  mortgaged  was  shown  to  be  unencumbered, 
and  that  they  were  contemporaneously  recorded,  establishes  a 
sufficient  consideration  for  the  subsequent  mortgage. 

Id. — Pleading— Want  of  Consideration— Evidence— Rebuttal. --"Where 
the  maker  of  the  subsequent  mortgage  pleaded  in  his  answer  a 
want  of  consideration  therefor,  aBid  testified  thereto,  evidence 
is  admissible  in  rebuttal  to  establish  the  consideration  thereof, 
and  it  cannot  be  objected  that  such  rebutting  evidence  is  not 
within  the  pleadings. 

Id. — Effect  of  Release — Untenable  Objections. — The  release  having 
been  obtained  in  consideration  of  the  subsequent  mortgage, 
and  with  the  consent  of  all  parties  interested,  neither  of  the 
mortgagors  can  object  that  the  release  operated  to  absolve 
him  from  liability,  or  that  the  foreclosure  of  the  prior  mort- 
gage is  for  part  only  of  the  property  originally  mortgaged. 

Id. — Personal  Guaranty  of  Prior  Mortgage — Foreclosure  of  Subse- 
quent Mortgage — Defense. — The  personal  guaranty  by  a  third 
person  of  the  obligation  of  the  prior  mortgagor  is  not  available 
as  a  defense  to  a  foreclosure  of  the  subsequent  mortgage. 
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Id. — Conveyance  of  First  Mortgaged  Premises  to  Second  Mortgagor. 
The  conveyance  of  the  premises  covered  by  the  first  mortgage 
to  the  mortgagor  who  executed  the  subsequent  mortgage,  though 
dated  prior  to  the  commencement  of  the  action,  if  not  delivered 
or  recorded  until  after  its  commencement,  is  not  available  as 
a  defense  to  the  action. 

Id. — Attorneys'  Fees  not  Made  a  Lien. — The  second  mortgagor  can- 
not object  to  the  allowance  of  attorneys'  fees  against  the  first 
mortgagor  if  they  are  not  made  a  lien  upon  the  land,  and  no 
property  is  directed  to  be  sold  in  satisfaction  thereof. 

Id. — Fixing  Fees  Without  Evidence. — The  court  may  fix  the  amount 
of  the  attorneys'  fees  without  receiving  any  evidence  upon  the 
subject. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial.  Walter 
Van  Dyke,  Judge. 

The  complaint  alleged:  "That  on  or  about  the  first  day  of 
March,  1895,  defendant  Lena  D.  Mattern  duly  made,  executed, 
and  delivered  to  the  plaintiff  herein  her  certain  promissory  note, 
in  words  and  figures  the  following,  to  wit : 
"$3500.00.  First  Mortgage  Keal  Estate  Xote.     Xo.  892. 

"On  the  first  day  of  March,  A.  D.  eighteen  hundred  and 
ninety-eight,  for  value  received  I  promise  to  pay  Security  Loan 
and  Trust  Company  of  Southern  California,  or  order,  the  sum 
of  thirty-five  hundred  dollars,  and  interest  thereon  from  date 
until  maturity  at  the  rate  of  ten  and  one-half  per  cent  per 
annum,  payable  semi-annually,  according  to  the  tenor  and  effect 
hereof,  and  of  twelve  interest  coupons,  comprising  two  series  of 
six  coupons  each;  interest  at  the  rate  of  six  per  cent  on  this 
note  being  evidenced  by  six  interest  coupons,  numbered  from 
one  to  six  inclusive,  each  for  one  hundred  and  five  dollars,  here- 
to attached  and  composing  and  designated  as  the  first  series; 
and  interest  at  the  rate  of  four  and  one-half  per  cent,  being 
evidenced  by  six  interest  coupons,  each  for  seventy-eight  dol- 
lars and  seventy-five  cents,  composing  and  designated  as  the 
second  series,  bearing  even  date  herewith  and  detached  here- 
from, payable  at  like  times  and  in  like  manner  as  said  first 
series  of  coupons.  Principal  and  interest  payable  in  United 
States  gold  coin  of  the  present  standard  of  weight  and  fineness, 
at  office  of  said  Security  Loan  and  Trust  Co.,  in  Los  Angeles, 
California,  with  New  York  exchange. 
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"The  interest  coupons  of  either  series  shall,  after  (their) 
maturity  (and  the  principal  shall,  after  its  maturity),  bear  in- 
terest at  the  rate  of  ten  and  one-half  per  cent  per  annum,  com- 
pounded semi-annually,  and  if  any  interest  coupon  of  either 
series  is  not  paid  at  maturity,  or  in  case  of  failure  to  comply 
with  any  of  the  requirements  of  the  mortgage  given  by  the 
maker  hereof  to  secure  payment  of  this  note,  the  principal  and 
accrued  interest  shall  become  due  and  collectible  at  once,  or  at 
any  time  thereafter  during  such  delinquency,  without  notice, 
at  the  option  of  the  holder  of  this  note.  This  indebtedness  is 
secured  by  a  mortgage,  duly  recorded,  which  is  a  first  lien  on 
the  property  therein  described. 

"Dated  at  Los  Angeles,  California,  this  first  day  of  March, 
1895.  LENA  B.  MATTERN." 

The  complaint  further  set  forth  a  copy  of  one  of  each  of  the 
two  series  of  coupons,  showing  each  one  payable  to  bearer  at  the 
office  of  the  plaintiff,  and  alleged  that  the  mortgage  was  exe- 
cuted by  said  defendant,  Lena  B.  Mattern  "to  secure  the  pay- 
ment of  the  said  promissory  note,  principal,  and  interest  as  pro- 
Tided  in  said  promissory  note  and  the  said  interest  coupons," 
etc.     Further  facts  are  stated  in  the  opinion  of  the  court. 

Dunnigan  &  Dunnigan,  and  Luke  D.  Bechtel,  for  Appellants. 

Miller  &  Brown,  for  Eespondent. 

HARRISON,  J. — The  appellant,  Lena  B.  Mattern,  executed 
to  the  respondent  a  mortgage  bearing  date  March  1,  1895,  upon 
certain  land  in  the  county  of  Los  Angeles,  to  secure  payment 
of  the  sum  of  three  thousand  five  hundred  dollars,  according 
to  the  terms  of  a  promissory  note  therefor  executed  by  her  to 
the  plaintiff  at  the  same  time,  with  certain  coupons  for  interest 
therein  specified  and  described.  The  mortgage  was  recorded 
March  18,  1895.  In  August,  1897,  the  mortgagee  executed,  at 
the  request  of  Mrs.  Mattern,  a  release  of  a  portion  of  the  mort- 
gaged land,  and  at  the  same  time,  in  consideration  thereof,  the 
appellant  Bechtel  executed  to  the  respondent  a  mortgage  upon 
certain  other  property  to  secure  the  payment  of  the  note  exe- 
cuted by  Mrs.  Mattern.     The  release  bears  date  June  24,  1897, 
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and  the  mortgage  of  Bechtel  bears  date  August  2,  1S97,  but 
each  instrument  was  delivered  and  recorded  August  9,  1897. 
Mrs.  Mattern  having  failed  to  make  the  payments  as  agreed  by 
her,  the  present  action  was  brought  for  the  foreclosure  of  her 
mortgage,  the  plaintiff  also  setting  forth  in  its  complaint  the 
execution  by  Bechtel  of  his  mortgage  to  secure  the  same  obli- 
gation, and  praying  for  a  sale  of  the  land  described  in  each 
mortgage.  Answers  to  the  complaint  were  filed  on  behalf  of 
each  of  the  appellants,  and  the  cause  was  tried  by  the  court 
and  judgment  rendered  in  favor  of  the  plaintiff  directing  a  sale 
of  the  property  described  in  the  Mattern  mortgage,  and  that, 
if  the  proceeds  thereof  should  be  insufficient  to  satisfy  the 
amount  of  the  plaintiff's  claim,  the  property  described  in  the 
Bechtel  mortgage  should  then  be  sold,  and  if  then  there  should 
be  a  deficiency  judgment  therefor  should  be  docketed  against 
Mrs.  Mattern.  From  this  judgment,  and  from  an  order  deny- 
ing them  a  new  trial,  Mrs.  Mattern  and  Bechtel  have  appealed. 

Each  of  the  appellants  demurred  to  the  complaint  upon  the 
ground  of  misjoinder  of  causes  of  action,  uncertainty,  and  want 
of  facts  to  constitute  a  cause  of  action.  The  demurrers  were 
chiefly  based  upon  the  theory  that  two  distinct  causes  of  ac- 
tion are  set  forth  in  the  complaint — one  against  Mrs.  Mattern 
and  one  against  Bechtel;  and  the  demurrers  specified  several 
objections  to  portions  of  the  complaint  which  are  therein  styled 
as  counts,  but  which  are  treated  by  the  demurrants  as  distinct 
causes  of  action.  The  court  properly  overruled  these  demur- 
rers. 

Although  one  portion  of  the  complaint  is  entitled  therein 
"First  Count,"  and  another  portion  "Second  Count,"  the  por- 
tions so  entitled  do  not  purport  to  set  forth  separate  causes  of  ac- 
tion, but  to  state  the  facts  by  which  the  defendants  Mattern  and 
Bechtel  are  respectively  related  to  the  plaintiff's  cause  of  action. 
A  complaint,  while  setting  forth  a  single  cause  of  action,  may 
at  the  same  time  ask  for  different  relief  from  different  defend- 
ants, according  as  they  are  connected  with  this  cause  of  action, 
and  its  character  is  to  be  determined  from  its  contents  rather 
than  from  a  misnomer  on  the  part  of  the  pleader.  The  aver- 
ment that  the  mortgages  referred  to  in  the  different  counts  were 
given  as  security  for  the  payment  of  the  same  promissory  note, 
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and  that  this  note  which  is  set  forth  in  each  of  the  counts  is 
the  same  note,  indicates  with  sufficient  clearness  that  only  one 
cause  of  action  is  set  forth  in  the  complaint.  Under  the  aver- 
ment that  the  Bechtel  mortgage  was  executed  as  additional  se- 
curity for  the  payment  by  Mrs.  Mattern  of  the  notes  secured  by 
her  mortgage,  Bechtel  was  properly  made  a  defendant  for  the 
purpose  of  securing  to  the  plaintiff,  according  to  the  terms  of 
its  mortgage,  any  deficiency  that  might  arise  upon  the  fore- 
closure of  the  Mattern  mortgage.  (See  Hall  v.  Arnott,  80  Cal. 
348.)  The  statement  in  Bechtel's  mortgage  that  it  was  given 
as  security  for  the  payment  of  a  promissory  note  dated  March 
1,  1895,  "according  to  its  terms,"  made  by  Mrs.  Mattern  in  favor 
of  the  plaintiff  and  secured  by  a  mortgage  of  the  same  date, 
giving  also  the  date  and  place  of  record  of  the  mortgage,  was 
a  sufficiently  definite  description  of  the  obligation  for  which  it 
was  given. 

Neither  is  the  mortgage  invalidated  because  the  instrument 
set  forth  in  the  Mattern  mortgage,  to  which  it  refers,  is  not 
strictly  a  promissory  note  within  the  definition  of  the  Civil 
Code.  Having  executed  his  mortgage  as  security  for  the  pay- 
ment of  an  instrument,  "according  to  its  terms,"  which  is  set 
forth  in  a  public  record,  he  is  presumed  to  have  known  its 
character,  and  will  not  be  relieved  from  his  obligation  because 
he  has  styled  it  a  promissory  note.  As  the  complaint  sets  forth 
at  length  the  instrument  for  which  the  Mattern  mortgage  was 
given,  its  designation  as  a  promissory  note  is  immaterial.  That 
instrument  expressly  provides  for  the  payment  of  the  interest 
coupons  which  are  therein  described,  and  no  uncertainty  is 
created  by  subsequently  setting  forth  at  length  the  form  of 
these  coupons. 

The  objection  to  the  averment  in  the  complaint  in  reference 
to  the  item  of  twenty-nine  dollars  and  fifty-seven  cents  advanced 
for  the  preservation  of  the  Mattern  property  needs  no  consid- 
eration, since  no  claim  therefor  was  made  by  the  plaintiff  at 
the  trial,  and  the  item  is  not  included  in  the  judgment. 

The  defendant  Bechtel  alleged  in  his  answer  that  the  mort- 
gage executed  by  hhn  was  without  any  consideration,  and  at 
the  trial  he  gave  testimony  to  the  same  effect.  Aside  from  the 
consideration  which  is  presumed  from  a  written  instrument,  a 
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sufficient  consideration  was  shown  for  the  execution  of  his  mort- 
gage.    It  was  shown  that  he  had  executed  it  at  the  request  of 
Mrs.  Mattern,  and   that  prior  to  its   execution    Mrs.  Mattern, 
being  desirous  of    effecting  an    exchange  of    a  portion  of  the 
mortgaged  premises  for  other  property,  a  contract  for  that  pur- 
pose was  prepared  by  him;  that  the  plaintiff  agreed  to  release 
this  portion  of  the  premises  from  the  lien  of  her  mortgage  upon 
the  condition  that  Bechtel  would  make  this  mortgage;  that  he 
executed  the    mortgage  at  the   request  of  Mrs.  Mattern;  that 
the  mortgage  thus  made  by  him,  together  with  the  release  by  the 
plaintiff,  were  deposited  in  escrow  until  it  was  shown  to  the 
satisfaction  of  the  plaintiff  that  Bechtel's  property  was  unen- 
cumbered, and  that  the  two  instruments  were  placed  of  record 
at  the  same  time.     The  contention  that  this  evidence  was  out- 
side of  the  pleadings  was  properly  overruled.     The  evidence  was 
admissible  in  rebuttal  of  Bechtel's  testimony  that  he  had  exe- 
cuted his  mortgage  without  any  consideration.     The  further 
objection   that  by  introducing  the  release  of  a  portion  of  the 
mortgaged  premises  Bechtel  was  absolved  from  liability  upon 
his  mortgage  is  without  merit,  since  it  appeared  that  the  mort- 
gage was  given  for  the  purpose  of  procuring  the  release,  and 
was  a  part  of  the  same  transaction,  and  that  this  transaction 
was    conducted  in  part  by    Bechtel  himself,  and    was  carried 
into  effect  with  the  knowledge  and  consent  of  all  the  parties 
interested.     As  the  release  was  given  at  the  request  of  Mrs. 
Mattern,  her  objection  that  the  action  is  for  a  foreclosure  of 
only  a  portion  of  the  property  originally  mortgaged  is  entitled 
to  no  consideration. 

The  agreement  by  Trexler  to  guarantee  the  obligation  of  Mrs. 
Mattern  was  not  available  as  a  defense  to  the  plaintiff's  right 
/to  foreclose  the  mortgage  given  by  Bechtel.  Neither  was  the 
conveyance  of  the  mortgaged  premises  to  him  from  Mattern 
available  as  a  defense  in  the  action.  This  conveyance  was  not 
of  record  at  the  commencement  of  the  action,  and  although 
bearing  date  prior  thereto,  is  averred  by  Bechtel  in  his  answer 
to  have  been  delivered  to  him  and  recorded  June  9,  1898,  sub- 
sequent to  the  commencement  of  the  action. 

Many  other  objections  to  rulings  of  the  court  in  receiving  or 
excluding    evidence    are  presented  by  the  appellants  in  their 
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brief,  as  well  as  to  the  action  of  the  court  in  the  trial  and  de- 
termination of  the  cause,  but  are  not  of  such  a  nature  as  to  de- 
mand extended  consideration.  The  objection  that  the  court 
erred  in  adjudging  the  attorney's  fee  allowed  to  the  plaintiff  to 
be  a  lien  upon  the  land  of  Mrs.  Mattern,  thereby  creating  a 
greater  deficiency  to  be  enforced  out  of  Bechtel's  land,  is  not 
sustained  by  the  record.  The  court  finds  the  amount  due  upon 
the  promissory  note  for  principal  and  interest  thereof,  and  de- 
clares that  that  amount  is  a  lien  upon  the  lands  described  in  her 
mortgage,  and  in  its  decree  directs  a  sale  of  sufficient  of  the 
land  "to  raise  the  amount  due  unto  the  plaintiff  for  the  prin- 
cipal and  interest  and  costs  of  this  suit  and  the  expenses  of 
sale."  The  court  does  not  find  or  decree  that  the  attorneys' 
fees  allowed  by  it  are  a  lien  upon  the  land  of  Mrs.  Mattern,  or 
direct  the  sale  of  any  property  in  satisfaction  thereof.  The 
court  was  authorized  to  fix  the  amount  of  the  attorneys'  fees 
without  receiving  any  evidence  upon  the  subject.  (Clancy  v. 
Plover,  107  Cal.  272.) 

The  judgment  and  order  are  affirmed. 

Van  Dyke,  J.,  and  Garoutte,  J.,  concurred. 

Hearing;  in  Bank  denied. 


[S.  F.   No.  1621.    Department  One.— January  9,  1901.] 

SAMUEL  McFADDEX,  Appellant,  v.  WILLIAM  N.  GOET- 
TERT et  al.,  Eespondents. 

Conversion— Lost  Shares  of  Stock — Identity — Conflicting  Claims — 
Burden  of  Proof. — In  an  action  for  the  alleged  conversion  of  shares 
of  stock  lost  by  the  plaintiff,  where  it  appears  that  one  of  the 
defendants  found  certain  shares  of  stock,  which  were  claimed 
by  a  codefendant,  and  were  disposed  of  by  such  codefendnnt 
through  his  broker,  and  the  title  of  the  plaintiff  thereto  is 
denied,  the  burden  of  proof  is  upon  the  plaintiff  to  show  that 
the  identical  certificates  lost  by  him  were  found  by  such  de- 
fendant. 

Id. — Support  of  Verdict. — Where  the  jury  found  for  the  defendants, 
under  an  instruction  of  the  court  not  excepted  to  as  to  the  bur- 
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den  of  proof  resting  upon  the  plaintiff  to  show  identity  of  the 
certificates  lost  and  found,  and  the  evidence  for  the  plaintiff 
is  such  that  the  jury  might  disregard  it  on  the  question  of  iden- 
tity, its  verdict  and  the  action  of  the  court  in  refusing  to  set 
it  aside  will  not  be  disturbed  upon  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  denying 
a  new  trial.     William  R.  Daingerfield,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Thomas  E.  Curran,  and  George  H.  Francoeur,  for  Appellant. 

Charles  G.  ISTagle,  for  W.  K  Goettert,  Respondent. 

Wilbur  G.  Zeigler,  and  Martin  Stevens,  for  Stauf  &  Cooper, 
Respondents. 

H.  H.  McPike,  for  Samuel  Heringhi,  Respondent. 

HARRISON",  J.— The  plaintiff  charges  the  defendants  with 
the  conversion  of  certain  shares  of  stock  belonging  to  him,  and 
seeks  by  this  action  to  recover  damages  therefor.  His  cause  of 
action  is  based  upon  the  following  facts:  At  some  time  in  the 
early  part  of  1896  he  owned  and  had  in  his  possession  two  cer- 
tificates representing,  respectively,  fifty  and  one  hundred  shares 
of  the  capital  stock  of  the  Consolidated  California  and  Virginia 
Mining  Company.  These  certificates  were  in  an  envelope  which 
he  carried  in  one  of  the  pockets  of  his  coat,  and  which  was  lost 
therefrom.  At  some  time  after  he  last  saw  the  envelope  he 
missed  the  stock,  and  upon  making  inquiries  was  informed  that 
the  defendant  Goettert  had  found  two  certificates  of  the  same 
stock,  corresponding  in  the  number  of  shares  to  those  which  he 
had  lost.  The  certificates  found  by  Goettert  were  numbered, 
respectively,  33,191  and  34,122,  and  were  delivered  by  him  to 
the  defendant  Heringhi,  who  claimed  to  be  the  owner  thereof, 
and  who  afterward  sold  them  through  his  brokers,  Stauf  & 
Cooper,  the  other  defendants.  The  plaintiff  in  his  complaint 
alleged  that  he  was  the  owner  of  the  shares  of  stock  evidenced 
by  certificates  which  were  thus  numbered,  and  this  allegation 
was  denied  by  the  defendants.  The  cause  was  tried  before  a 
jury  and  a  verdict  rendered  in  favor  of  the  defendants.     From, 
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the  judgment  entered  thereon,  and  also  from  an  order  denying 
a  new  trial,  the  plaintiff  has  appealed. 

The  issue  presented  for  trial  was  the  plaintiff's  ownership  of 
the  shares  of  stock  represented  by  the  certificates  which  were 
found  by  Goettert,  and  the  burden  of  proof  was  upon  the  plain- 
tiff to  show  such  ownership  in  himself;  for  unless  he  was  the 
owner  of  these  shares,  he  had  no  right  of  action  against  the  de- 
fendants, and  could  not  question  their  title  thereto.  Upon  this 
point  the  judge  instructed  the  jury  as  follows:  "The  plaintiff  is 
obliged  to  establish  by  a  preponderance  of  the  evidence  that 
this  stock  found  by  defendant  Goettert  was  his  [plaintiff's] 
stock.  It  is  not  sufficient  that  he  owned  one  hundred  and  fifty 
shares  of  Consolidated  California  and  Virginia  mining  stock, 
but  that  he  owned  the  identical  shares  found  by  Goettert.  You 
are  to  infer  the  identity  or  nonidentity  of  the  stock  claimed  to 
have  been  converted  with  that  claimed  to  have  been  lost  from 
all  the  circumstances  in  the  case  on  both  sides."  ISTo  exception 
was  taken  to  this  instruction,  the  error  relied  on  by  the  appel- 
lant being  that  the  verdict  is  not  sustained  by  the  evidence. 

The  plaintiff  testified  that  when  he  purchased  the  stock  he 
did  not  take  the  numbers  of  the  certificates  and  could  not  say 
what  the  numbers  were.  The  broker  through  whom  he  pur- 
chased it  testified  that  he  had  purchased  for  the  plaintiff  one 
hundred  and  fifty  shares  of  the  capital  stock  of  the  above-named 
corporation,  represented  by  certificates  with  the  above-named 
numbers.  He  stated,  however,  that  his  recollection  of  the  num- 
bers was  based  entirely  upon  the  bill  therefor,  which  he  had 
made  out  to  the  plaintiff  before  he  delivered  the  stock  to  him, 
and  that  his  reason  therefor  was  that  he  checked  off  the  certifi- 
cates by  writing  the  numbers  of  the  same  upon  the  back  of  the 
bill.  He  also  testified  that  when  he  handed  the  bill  to  the 
plaintiff  the  plaintiff  threw  it  back  upon  the  desk,  and  that  he 
(the  witness)  placed  it  in  a  small  account-book  kept  by  him,  and 
that  it  had  remained  there  until  the  day  before  the  trial,  when, 
upon  a  search  among  his  papers,  he  found  it.  The  bill  was 
produced,  and  upon  inspection  the  writing  upon  the  face  ap- 
peared quite  faint,  while  the  numbers  upon  the  reverse  were 
written  very  heavily.  The  witness  stated  that  he  was  unable 
to  account  for  this  discrepancy.     He  also  stated  that  it  was  his 
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custom  to  indorse  the  numbers  of  certificates  sold  by  him  upon 
the  back  of  the  bill  presented  to  his  customers,  but  a  bill  was 
shown  in  which  he  had  failed  to  observe  this  custom.  More- 
over, the  bill  presented  to  the  plaintiff  purported  to  be  for  three 
hundred  shares  of  the  capital  stock  of  this  corporation,  while 
the  numbers  of  the  certificates  written  upon  the  reverse  thereof 
represented  only  two  hundred  and  fifty  shares.  There  was  no 
other  evidence  tending  to  identify  the  certificates  found  by  Goet- 
tert  with  those  lost  by  the  plaintiff,  and  in  view  of  the  above 
testimony  of  the  broker,  it  may  well  be  assumed  that  under  the 
above  instruction  of  the  court  the  jury  disregarded  his  state- 
ments regarding  the  numbers  upon  the  certificates  sold  to  the 
plaintiff,  and,  if  so,  the  plaintiff  failed  to  maintain  his  action. 

When  the  jury  brought  in  their  verdict  certain  of  the  jurors 
stated,  in  answer  to  an  inquiry  from  the  court,  that  they  doubted 
the  identity  of  the  stock.  We  cannot  review  the  action  of  the 
jury  in  determining  the  weight  to  be  given  to  the  testimony  in 
this  particular,  and  as  the  court,  upon  the  motion  for  a  new 
trial  upon  the  ground  that  the  verdict  was  against  the  evidence, 
refused  to  set  aside  the  verdict,  it  must  be  assumed  that  he  also 
was  satisfied  that  the  plaintiff  had  failed  to  show  his  ownership 
of  the  stock  found  by  Goettert. 

The  judgment  and  order  are  affirmed. 

Garoutte,  J.,  and  Van  Dyke,  J.,  concurred. 


[S.  F.  No.  1365.     In  Bank— January  11,  1901.] 

J.  M.  McNAMARA,  Appellant,  v.   OAKLAND    BUILDING 
AND  LOAN  ASSOCIATION,  Respondent. 

Building  and  Loan  Associations — Maturity  of  Secured  Debt — Amend- 
ments to  Civil  Code — Election. — The  maturity  of  a  debt,  secured 
by  a  mortgage  and  pledge  of  shares,  which  is  apparently  due  to 
a  building  and  loan  association  organized  prior  to  the  amend- 
ments of  1S91  to  the  Civil  Code,  which  did  not  elect  to  continue 
its  existence  under  section  646  of  that  code,  as  then  amended, 
is  not  affected  by  those  amendments,  the  provisions  of  which  do 
not  apply. 
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Id. — Rights  of  Parties — How  Governed. — The  rights  of  building  and 
loan  associations  and  their  shareholders,  including  those  who 
have  obtained  loans  therefrom,  are  governed  by  the  statutes  ap- 
plicable thereto  and  the  by-laws  framed  thereunder,  and  the 
valid  contracts  entered  into  between  them. 

Id. — Scheme  of  By-laws — Maturity  of  Debt — Uncertain  Maturity  of 
Shares — Cancellation — Foreclosikf.. — Where  the  scheme  of  by- 
laws allowed  by  the  statutes  governing  a  building  and  loan 
association  contemplated  an  uncertain  period  for  the  maturity 
of  its  shares,  and  there  was  no  agreement  that  the  shares  of 
stock  pledged  as  collateral  security  for  a  loan  upou  mortgage 
to  a  shareholder  for  a  fixed  period  shall  mature  at  the  maturity 
of  the  debt,  the  borrower  is  not  entitled  to  have  the  mortgage 
canceled  at  its  maturity  if  the  stock  is  not  then  matured;  but 
if  no  further  payments  are  made,  the  building  and  loan  associa- 
tion is  entitled  to  foreclose  the  mortgage  and  sell  the  pledged 
shares  to  pay  the  matured  debt. 

Id. — Dual  Relation  of  Borrower  and  Stockholder — Payments  on 
Collateral  Shares. — In  such  case  the  mortgagor  and  pledgor  of 
the  shares  as  collateral  occupies  the  dual  relation  to  the  cor- 
poration of  borrower  and  stockholder,  each  of  which  is  distinct 
from  the  other;  and  payments  made  on  the  collateral  shares 
pledged  were  not  payments  on  account  of  the  debt  they  secured. 

Id. — Offset  of  Payments  and  Earnings — Provision  for  Benefit  of 
Mortgagee — Option. — Where  there  is  no  by-law  or  agreement  giv- 
ing to  the  mortgagor  the  right  to  offset  his  payments  and  earn- 
ings against  the  mortgage  debt,  he  cannot  do  so;  and  a  provision 
in  the  mortgage  giving  to  the  mortgagee  an  option  to  apply  on 
the  mortgage  note  the  cash  surrender  value  of  the  shares,  etc., 
and  to  take  the  shares  as  his  property,  is  for  the  benefit  of  the 
mortgagee  only,  and  gives  no  right  to  the  mortgagor  to  demand 
such  application,  and  does  not  compel  the  mortgagee  to  make  it. 

Id. — Provision  for  Withdrawals — Deductions — Payment  of  Loan — 
Ci  nsent  of  Directors. — In  the  absence  of  statutory  provisions,  the 
association  may  fix  the  terms  on  which  members  may  with- 
draw, and  a  provision  for  withdrawals  by  stockholders,  and  for 
their  receiving  the  dues  paid,  with  interest,  less  certain  deduc- 
tions, but  that  no  member  could  withdraw  who  had  taken  a 
loan  until  it  was  fully  paid,  unless  by  consent  of  the  directors, 
is  valid  and  binding. 

Id. — Premium  Deducted  from  Loan — Estoppel  of  Borrower — Viola- 
tion of  By-law  by  Directors. — A  stockholder  who  received  a  loan 
under  by-laws  providing  for  a  premium  to  be  deducted  from  the 
principal  of  the  loan,  and  who,  after  deduction  of  the  premium 
and  knowledge  of  the  effect  of  his  contract,  made  payments 
upon  the  principal  sum  fixed,  cannot  insist  that  he  would  not 
have  signed  the  note  had  he  known  the  facts;  and  where  he 
consented  to  pay  a  premium  of  twenty  per  cent  fixed  by  the 
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directors  for  all  borrowers,  he  is  estopped  to  complain  that  the 
by-laws  were  violated  by  not  loaning  out  the  money  in  open 
meeting  to  the  highest  bidder,  and  cannot  urge  in  an  action  to 
foreclose  his  mortgatge  that  the  association  suffered  by  such 
action  of  the  directors. 

Id. — Allowance  of  Attorneys'  Fees — Provision  in  Mortgage — Action 
of  Court  Without  Testimony. — Where  there  is  no  evidence  that 
the  attorney  acting  for  the  building  and  loan  association  in  the 
foreclosure  of  its  mortgage  was  paid  a  salary  or  other  com- 
pensation by  the  corporation,  and  the  mortgage,  in  terms,  pro- 
vides for  reasonable  attorneys'  fees  to  be  secured  thereby,  the 
conclusion  of  law  that  the  association  is  entitled  to  recover  at- 
torneys' fees  rests  upon  the  provision  in  the  mortgage,  and  the 
court  may  determine  what  amount  would  be  reasonable  without 
hearing  any  testimony  thereupon. 

Id. —  Pleading — Finding. —  The  complaint  need  not  aver  that  the 
amount  of  attorney's  fee  claimed  is  reasonable,  nor  need  there 
be  a  finding  to  that  effect. 

Id. — Equitable  Rights  of  Mortgagee — Violation  of  Contract — Ac- 
counting— Credit  for  Pledged  Shares  Sold. — The  mortgagor  who 
has  violated  his  contract  to  pay  up  his  pledged  shores  in  full 
satisfaction  of  the  mortgage  has  an  equitable  right  to  an  ac- 
counting of  the  affairs  of  the  association,  amd  to  be  credited 
with  the  sum  paid  and  charged  with  the  sum  to  be  paid  at  the 
winding  up  of  his  series;  but  he  is  only  entitled  in  equity  to  be 
credited  on  the  mortgage  debt  with  the  value  of  the  pledged 
shares  when  sold  in  the  open  market. 

Id. —  Evidence  —  Varying  Effect  of  Contract  —  Understanding  of 
Mortgagee — Representation  of  Officer. — Evidence  tending  to  vary 
the  effect  of  the  contracts  entered  into  by  the  mortgagor,  by 
showing  that  he  did  not  comprehend  their  full  meaning,  and 
that  he  understood  from  the  representation  of  one  of  the  officers 
of  the  association  that  the  stock  would  mature  in  seven  years, 
is  properly   excluded. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Alameda 
County  and  from  an  order  denying  a  new  trial.  John  Ellsworth, 
Judge. 

The  facts  are  stated  in  the  opinion. 

R.  Clark,  and  W.  H.  Linforth,  for  Appellant. 

John  Yule,  for  Eespondent. 

CHIPMAX,  C. — Plaintiff's  action  is  to  cancel  a  mortgage 
given  by  plaintiff  to  defendant's  assignor,  Oakland  Building, 


Jan.  1901.]     McNamara  v.  Oakland  etc.  Assn.  339 

Savings  and  Loan  Association,  upon  certain  real  property  in 
the  mortgage  described,  and  for  the  recovery  of  three  fully 
paid-up  shares  in  said  association  or  their  par  value,  to  wit, 
$300.  The  complaint  contains  a  copy  of  the  mortgage  and  the 
note  for  the  payment  of  which  it  was  security.  Defendant  an- 
swered December  30,  1896,  and  at  the  same  time  served  and 
filed  a  cross-complaint  against  plaintiff  for  judgment  on  the 
note,  for  the  foreclosure  and  sale  of  the  mortgaged  premises, 
and  for  the  sale  of  certain  fifteen  shares  of  the  capital  stock  of 
defendant's  assignor,  which  had  been  pledged  by  the  terms  of 
the  mortgage,  as  further  security.  The  court  found  as  con- 
clusions of  law  that,  plaintiff  was  entitled  to  no  relief;  that  there 
is  due  from  plaintiff  to  defendant  the  principal  sum  of  the  note, 
to  wit,  $1,200  and  interest  at  eight  per  cent  per  annum  from 
September  1,  1896,  amounting  to  $76;  also  attorneys'  fees 
amounting  to  $250,  and  to  costs  of  suit,  and  that  defendant  is 
entitled  to  decree  of  foreclosure  and  sale  of  the  land  mortgaged 
and  of  the  said  shares.  Judgment  was  accordingly  entered, 
from  which,  and  from  the  order  denying  his  motion  for  a  new 
trial,  plaintiff  appeals. 

Defendant  and  its  assignor  were  incorporated  under  title 
XVI,  part  IV,  division  I,  of  the  Civil  Code  of  this  state — the 
latter  about  October  3,  1889,  and  the  former  about  April  24, 
1890;  neither  of  said  corporations  elected  to  continue  its  exist- 
ence under  section  646  of  the  Civil  Code  as  amended  by  the  act 
of  March  31,  1891.  (Stats.  1891,  p.  252.)  The  court  found 
the  following  facts:  That  in  October,  1889,  defendant's  assignor 
loaned  to  plaintiff  the  sum  of  $1,200,  plaintiff  executing  to  it 
his  promissory  note  for  that  amount,  payable  to  said  corpora- 
tion, or  order,  six  years  after  date,  bearing  eight  per  cent  inter- 
est, payable  monthly  in  advance,  to  be  compounded  if  not  so 
paid,  and  in  case  of  default  in  paying  any  monthly  interest  the 
payee  was  given  the  option  to  deem  the  principal  to  be  due;  the 
note  recited  that  it  was  secured  by  mortgage  of  even  date  and 
a  pledge  of  fifteen  shares  of  the  capital  stock  of  the  mortgagee 
series  Xo.  1;  defendant's  assignor,  mortgagee,  "at  a  meeting  of 
its  directors,  September  5,  1889,  fixed  the  premium  on  all  loans 
which  it  should  make  to  borrowers  at  twenty  per  cent  on 
amount  of  loan  made,"  and  fixed  the  rate  of  interest  at  eight 
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per  cent.  Before  plaintiff  executed  said  note  he  was  informed 
of  this  premium  charge  and  that  the  amount  thereof,  $240, 
would  be  included  in  the  amount  of  the  note  given  by  him, 
and  that  interest  would  be  charged  on  the  whole  amount.  He 
received  the  sum  of  $9 GO  and  no  more,  but  gave  his  note  for 
$1,200.  The  mortgage  was  duly  recorded  October  16,  1889. 
Plaintiff  paid  to  defendant's  assignor,  as  provided  in  the  mort- 
gage, the  sum  of  $139.50,  down  to  May  5,  1890,  and  no  more, 
of  which  $72  were  paid  for  and  applied  to  the  interest  on  said 
note,  and  $G7.50  were  paid  and  applied  on  account  of  the  pur- 
chase price  of  said  shares.  Without  the  knowledge  of  plaintiff, 
defendant's  assignor  transferred  to  defendant  the  note  and  the 
security  on  May  5,  1890.  Defendant  had  no  knowledge  of  any 
agreements  between  its  assignor  and  plaintiff  except  as  con- 
tained in  the  said  written  instruments,  except  that  it  was  un- 
derstood and  agreed  between  plaintiff  and  defendant  that  if 
plaintiff  should  pay  the  interest  as  provided  in  the  note,  and 
should  pay  the  monthly  installments  on  said  shares  as  provided 
in  said  mortgage,  "then  in  that  event,  and  as  soon  as  and  when 
the  said  fifteen  shares  of  stock  with  the  installments  paid  in, 
and  the  interest  and  proportional  profits  of  said  shares  of  stock 
should  and  would  equal  $100  per  share,  said  corporation  would 
thereupon  satisfy  said  mortgage  ....  and  surrender  to  plain- 
tiff three  shares  of  said  stock  ....  paid  up."  Beginning  with 
the  month  of  June,  1890,  and  to  August,  1896,  plaintiff  paid 
to  defendant,  agreeably  to  the  mortgage,  the  sum  of  $1,162.50, 
and  no  more,  of  which  the  sum  of  $600  was  for  interest  on  said 
note,  and  $562.50  on  account  of  the  purchase  price  of  said 
shares,  and  was  full  payment  for  interest  and  installments  on 
eaid  shares  to  and  including  August,  1896,  but  such  payments 
were  insufficient  to  mature  said  stock  or  make  it  of  value  of 
$100  per  share,  or  any  value  greater  than  $70.20.  No  part  of 
the  principal  of  said  note  has  been  paid,  and  of  the  interest 
only  to  August  31,  1896,  and  no  more.  The  monthly  install- 
ments on  said  shares  have  been  paid  to  include  August,  1896, 
and  no  more.  At  the  commencement  of  the  action  defendant 
had  no  money  in  its  possession  belonging  to  plaintiff. 

Appellant  contends  that  the  evidence  is  insufficient  to  sus- 
tain the  findings,  specifying  each  separately.     We  will  endeavor 
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to  deal  with  such  as  seem  to  present  the  salient  features  of  ap- 
pellant's contention. 

1.  Appellant  claims  that  the  debt  was  not  due  when  the  ac- 
tion was  commenced.  The  note  was  dated  October,  1889,  and 
was  payable  six  years  after  date,  or  October,  1893;  the  suit  was 
commenced  September  15,  1896,  and  the  cross-complaint  was 
filed  December  30,  1896.  It  is  not  disputed  that  on  the  face 
of  the  instrument  the  action  to  foreclose  could  be  brought, 
but  it  is  contended  that  by  the  provisions  of  the  act  of  1891, 
supra,  it  was  prematurely  brought.  It  is  sufficient  answer  that 
neither  defendant  nor  its  assignor  elected  to  continue  its  exist- 
ence under  section  646  of  the  Civil  Code.  The  provisions  of 
the  act  of  1891  do  not  apply. 

It  may  be  here  observed,  for  it  concerns  the  further  examina- 
tion of  plaintiff's  points,  that  we  have  nothing  to  guide  us  in  de- 
termining the  rights  of  the  parties  except  as  we  find  it  in  the 
statute  relating  to  these  associations,  and  in  the  by-laws  framed 
thereunder,  and  in  the  contracts  entered  into.  Associations 
kindred  in  character  to  that  of  defendant  and  its  grantor  exist  in 
many  of  the  states  of  the  Union,  and  also  in  England,  where  they 
had  their  origin.  Although  transplanted  into  this  country  in 
comparatively  recent  years,  they  have  given  rise  to  much  litiga- 
tion, and  the  decisions  on  many  questions  are  far  from  harmoni- 
ous. Xaturally,  too,  the  decisions  vary  because  of  different  stat- 
utory provisions  under  which  the  cases  have  been  decided.  Our 
code  provisions  governing  these  associations  are  principally 
drawn  from  the  act  of  May  20,  1861  (Stats.  1861,  p.  567),  and  as 
we  have  no  previous  decisions  of  this  court  on  the  subject,  it  ap- 
pears to  be  necessary  to  give  at  least  an  outline  of  the  statutory 
provisions  under  which  defendant  and  its  assignor  were  organ- 
ized. They  are  found  in  sections  639  to  647,  inclusive,  of  the 
Civil  Code  as  they  stood  prior  to  the  amendments  of  March  31, 
1891.  The  corporation  may  be  organized  with  or  without  a 
capital  stock,  and  may  raise  funds  in  shares  not  exceeding  two 
hundred  dollars  each,  payable  in  periodical  installments  (sec. 
■ ) ;  it  may  borrow  money  to  carry  on  its  objects  (sec.  640) ; 
it  may  purchase  real  estate  and  erect  buildings  for  its  members, 
and  may  make  loans  to  its  members  for  the  purpose  of  aiding 
them  to  acquire  and  improve  real  estate  (sec.  641);  it  may  in- 
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sure  the  lives  of  its  members  and  debtors  (sec.  642);  it  may  pur- 
chase and  hold  real  estate  for  purposes  named  (sec.  643).  Sec- 
tion 644  is  the  one  most  important  in  determining  the  ques- 
tions before  us.  It  provides  that:  "The  by-laws  of  such  corpo- 
rations must  specify  the  amount  of  the  periodical  subscriptions 
or  payments  to  be  made  by  each  member,  the  time  and  manner 
in  which  such  payments  are  to  be  made,  the  fines  and  forfeiture 
for  default,  ....  the  terms  and  conditions  upon  which  loans 
may  be  made  to  its  members  and  by  them  repaid  to  the  corpora- 
tion, the  manner  in  which  a  person  may  become  and  cease  to  be 
a  member,  the  conditions  on  which  members  may  withdraw 
from  the  corporation,  and  the  provisions  for  the  payment  to 
withdrawing  members  of  the  sums  of  money  due  to  them,  aris- 
ing from  subscriptions  or  payments,  and  the  proportion  of  the 
profits  such  withdrawing  member  may  receive  on  withdrawal." 
Section  645  requires  the  secretary  once  each  year  to  prepare  a 
full  and  explicit  statement  of  the  corporation  affairs,  and  print 
the  same  in  one  or  more  newspapers  and  circulate  the  statement 
among  the  members.  'Section  646  was  repealed  in  1874,  as  also 
was  section  648.  Section  647  provided  for  the  consolidation  of 
two  or  more  such  corporations,  or  the  transfer  of  the  engage- 
ments and  the  funds  and  property  of  one  to  another,  but  not 
to  the  prejudice  of  the  right  of  any  creditor  of  either  corpora- 
tion. It  will  be  noticed  that  the  provisions  place  but  few  re- 
strictions upon  the  corporation.  The  legislative  injunction,  of 
greatest  importance  to  members,  is  found  in  section  644,  and 
that  section  in  effect  and  in  terms  requires  the  corporation  to 
outline  and  define  its  scheme  in  the  by-laws.  The  act  of  189 1, 
supra,  made  many  and  important  changes  and  additions  to  the 
law,  apparently  with  some  intelligent  reference  to  the  law  in 
other  states  and  to  the  better  established  systems  for  such  as- 
sociations. But  with  this  later  act  we  can  have  no  concern,  and 
much  of  the  learning  found  in  the  decisions  of  the  courts  of 
other  states  and  many  of  the  principles  laid  down  elsewhere  for 
the  government  of  this  class  of  corporations  are  of  but  little 
value  in  the  present  case. 

Plaintiff's  action  appears  to  have  been  brought  upon  the 
theory  that  at  the  end  of  six  years,  having  made  all  his  pay- 
ments, he  was  entitled  to  have  his  mortgage  canceled,  and  as 
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he  had  subscribed  for  fifteen  shares  and  borrowed  only  on 
twelve  shares,  he  was  entitled  to  have  three  shares  returned  to 
him  fully  paid.  It  is  not  improbable  that  representations  were 
nnule  that  the  series  to  which  his  shares  belonged  would  ma- 
ture in  six  years;  the  maturity  of  the  mortgage  debt  points 
that  way,  but  there  is  nothing  in  the  evidence,  and  plaintiff 
offered  no  legal  evidence  to  show  that  there  was  any  agreement 
that  such  would  be  the  result.  On  the  contrary,  as  we  shall 
see,  the  by-laws  plainly  contemplated  an  uncertain  period  for 
the  maturity  of  the  stock. 

2.  Appellant  contends  that  if  payment  of  the  note  could  be 
enforced,  he  had  the  correlative  right  to  offset  his  payments 
and  his  earnings,  and  that  if  he  is  granted  this  right  it  will  ap- 
pear from  the  evidence  that  the  debt  is  paid.  Appellant  is  mis- 
taken as  to  the  nature  of  the  agreements  into  which  he  entered. 
He  occupied  the  dual  relation  to  the  corporation  of  borrower 
and  stockholder,  each  of  which  was  distinct  from  the  other. 
Uuder  the  scheme  he  could  not  be  a  borrower  without  becoming 
a  stockholder,  but  he  could  be  a  stockholder  without  being  a 
borrower.  The  purposes  of  the  corporation  declared  in  its  arti- 
cles were  to  accumulate  funds  upon  shares  not  exceeding  one 
hundred  dollars  each,  payable  in  one  sum  or  in  periodical  in- 
stallments, and  from  fines,  premiums,  loans,  and  interest  and 
other  lawful  sources  to  borrow  money,  and  to  loan  out  funds  of 
the  corporation  to  members.  A  subscriber  to  the  shares  was  re- 
quired by  article  2,  section  2,  of  the  by-laws  to  pay  monthly 
installments  of  one  dollar  per  share,  "until  each  share  of  the 
series  of  stock  upon  which  such  monthly  payments  shall  be 
made,  together  with  the  earnings  of  such  shares,  shall  reach  the 
value  of  $100."  (Amended  as  to  borrowing  members  by  al- 
lowing them  the  election  to  pay  fifty  cents  per  month  instead  of 
one  dollar.)  If  not  a  borrower,  he  could  pay  in  full,  if  he  pre- 
ferred, and  have  his  paid-up  certificate.  The  scheme,  however, 
was  largely  one  for  the  loan  of  money  to  members,  and  was  so 
contrived,  at  least  in  theory,  that  by  payment  of  interest  on  the 
note  and  by  small  monthly  payments  a  member  could  pay  for 
his  shares,  and  if  not  otherwise  in  default,  upon  surrender  oC 
the  shares  fully  paid  up  to  the  association  it  operated  to  pay 
his  loan.     A  member  was  entitled  to  borrow  upon  the  security 
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of  his  subscribed  shares,  and  such  other  security  as  was  required, 
one  hundred  dollars  for  each  share.  But  the  by-laws  provided 
that  the  "mortgages,  bonds,  or  other  securities  shall  remain  in 
force  and  on  deposit  as  collateral  security  until  each  member 
shall  have  received  satisfaction  in  full  for  his  or  her  claim  of 
one  hundred  dollars  per  share,  whereupon  the  mortgage  or 
mortgages  shall  be  canceled,  and  collateral  bonds  or  other  secur- 
ities returned  to  said  borrower  or  borrowers."  As  plaintiff  sub- 
scribed for  fifteen  shares  and  only  borrowed  $1,200,  he  would,  if 
he  had  made  all  required  payments,  have  been  entitled  to  three 
shares  fully  paid  up,  and  would  also  have  been  entitled  to  have 
the  mortgage  canceled.  Provision  was  made  for  withdrawals, 
whereby  a  stockholder  could  withdraw  and  receive  the  amount 
of  dues  actually  paid  upon  each  share,  with  interest,  after  some 
deductions  provided  for,  but  no  member  could  withdraw  who 
had  taken  a  loan  until  such  loan  was  fully  paid,  unless  by  the 
consent  of  the  directors.  It  was  competent  for  the  association 
to  fix  the  terms  on  which  members  might  withdraw,  in  the  ab- 
sence of  statutory  provisions.  (Endlich  on  Building  Associa- 
tions, 2d  ed.,  sec.  31.)  The  code,  section  Gil,  gives  the  asso- 
ciation the  power  to  fix  by  its  by-laws  the  terms  on  which  a 
member  may  withdraw.  I  can  find  nothing  in  the  by-laws  and 
nothing  in  the  contracts  entered  into  by  plaintiff  warranting 
the  claim  that,  notwithstanding  he  had  defaulted  in  his  pay- 
ments on  the  mortgage  and  also  on  his  shares,  he  still  had  the 
right  to  offset  his  payments  previously  made  against  the 
amounts  still  due  from  him.  The  only  clause  in  the  mortgage 
bearing  upon  the  point  is  one  that,  in  case  of  foreclosure,  gives 
to  the  mortgagee  the  option,  without  notice  to  the  mortgagor, 
to  apply  on  the  mortgage  note  the  cash  surrender  value  of  the 
shares,  less  all  fines,  penalties,  etc.,  and  thereupon  the  shares 
should  become  the  property  of  the  mortgagee.  But  this  gives 
the  mortgagor  no  right  to  make  the  offset  nor  does  it  compel 
the  mortgagee  to  do  so.  The  mortgagor,  having  ceased  all  pay- 
ments, and  by  suit  having  sought  to  compel  the  cancellation  of 
his  mortgage,  the  mortgagee  is  within  its  rights  in  asking  a  fore- 
closure of  the  mortgage  and  a  decree  for  the  sale  of  the  shares, 
and  presumably  they  will  bring  their  cash  value  and  plaintiff 
will  have  his  credit  therefor.     That  the  relations  of  borrower 
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and  stockholder  are  separate  and  distinct,  in  associations  such 
as  defendant's  assignor,  seems  to  be  well  settled  (Endlich  on 
Building  and  Loan  Associations,  2d  ed.,  sees.  123,  477);  and  it 
is  general  law  that  payments  on  account  of  collaterals  are  not 
payments  on  account  of  the  debt  they  secure;  the  pledging  of 
shares  as  collateral  security  for  the  payment  of  the  debt  "is  a 
recognition  of  the  distinct  standing  of  the  member  as  a  mem- 
ber, and  as  a  debtor."  (Endlich  on  Building  and  Loan  Asso- 
ciations, sec.  477,  and  cases  cited.) 

3.  It  is  contended  by  plaintiff  that  the  evidence  does  not 
support  the  finding  that  a  premium  on  the  loan  was  fixed  at 
twenty  per  cent  or  any  other  sum,  and  that  there  is  no  evi- 
dence that  he  agreed  to  pay  a  premium.  He  complains  also 
that  he  was  entitled  to  a  loan  of  $1,500,  for  which  he  applied, 
but  received  only  $960,  and  should  be  compelled  to  pay  the 
latter  sum,  if  any,  and  no  more.  It  is  true  that  plaintiff  ap- 
plied for  $1,500,  and  that  the  by-laws  entitled  him  to  a  loan  of 
$100  on  each  share.  It  is  true,  also,  that  he  received  but  $960, 
for  which  he  gave  his  note  for  $1,200.  The  evidence  is  suffi- 
cient, we  think,  to  support  the  finding  that  plaintiff  knew  he 
was  to  pay  a  premium.  He  had  a  copy  of  the  by-laws,  as  all 
members  had,  and  these  by-laws  provided  that  the  premium  bid 
should  be  deducted  from  the  principal;  he  paid  interest  on  the 
note  and  installments  on  the  shares  for  several  years,  and  must 
have  known  for  what  he  was  paying.  The  proceedings  of  the 
directors  show  that,  at  a  meeting  held  September  5,  1889,  when 
plaintiff's  and  other  loans  were  allowed,  the  premium  was  fixed 
at  twenty  per  cent.  The  note  called  for  $1,200,  and  included 
$240  premium,  leaving  $960  for  the  borrower.  This  was  part 
of  the  plan  for  creating  funds,  in  which  plaintiff  shared 
with  other  members,  into  which  he  entered  with  his  eyes 
open.  He  testified  that  he  would  not  have  signed  the 
note  had  he  understood  that  he  was  to  receive  but  $960,  and  it 
appeared  that  the  money  was  not  in  fact  paid  until  after  the 
note  and  mortgage  were  delivered.  Still,  plaintiff  does  not  al- 
lege nor  attempt  to  prove  fraud,  and  he  made  so  many  pay- 
ments voluntarily  after  he  must  have  known  the  full  effect  of 
his  contracts,  that  his  testimony  that  he  would  not  have  signed 
the  note  had  he  known  the  facts  cannot  avail  him. 
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The  proceedings  of  the  corporation  directors  show  that  the 
loan  was  allowed  to  plaintiff  for  $1,500.  Wie  cannot  see  that 
lie  can  complain  that  the  directors  finally  found  that  they  could 
loan  him  but  $1,200.  He  certainly  could  not  expect  to  receive 
$1,500  on  his  note  for  $1,200,  and  if  he  had  received  $1,200 
in  money  his  note  must  have  been  for  $1,500  to  include  the 
premium.  The  by-laws  required  that  the  money  should  be 
"loaned  out  in  open  meeting  to  the  highest  bidder  or  bidders. 
The  premium  bid  shall  be  deducted  from  the  principal,"  etc. 
The  premium  in  this  case  was  not  thus  determined,  but  as 
plaintiff  consented  to  pay  it  as  fixed  by  the  directors,  we  do  not 
see  that  he  can  complain  of  this  violation  of  the  by-laws.  All 
the  applicants  for  loans  at  that  time  were  successful.  Xo  one 
of  them  suffered  by  the  failure  of  the  directors  to  invite  public 
bids  for  the  money.  If  the  association  suffered,  the  matter  can- 
not be  inquired  into  in  this  action.  If,  as  we  have  said,  the  by- 
laws were  not  strictly  pursued,  the  plaintiff  cannot  complain 
in  this  action.  Indeed,  as  a  member,  having  himself  been  a 
party  to  the  violation  and  receiving  the  benefits  thereof,  he 
ought  not  to  be  heard  to  complain. 

4.  Appellant  claims  that  it  was  error  to  allow  attorney's  fee, 
for  the  reason  that  the  attorney  of  defendant  was  its  regular 
salaried  attorney;  citing  the  by-laws  which  prescribe  the  duties 
of  the  corporation  attorney  and  provide  that  he  should  receive 
such  compensation  as  the  directors  should  determine.  Some  of 
the  early  proceedings  of  the  corporation  defendant  show  that 
its  attorney  in  this  action  was  its  regularly  appointed  attorney, 
but  there  is  no  evidence  that  he  occupied  that  relation  when  this 
suit  was  brought,  and  if  there  were  any  such  evidence  it  does 
not  appear  that  he  was  paid  a  salary  or  other  compensation  by 
the  corporation.  The  by-laws  authorize  such  compensation  to 
be  made,  but  do  not  fix  the  amount.  Plaintiff  has  not  brought 
the  case  within  the  rule  laid  down  in  Bank  of  Woodland  v. 
Treadwell,  55  Cal.  379. 

The  mortgage  in  terms  provides  in  case  of  foreclosure  the 
mortgagor  shall  pay  reasonable  attorneys'  fees,  "and  the  pay- 
ment of  such  costs  and  expenses  and  attorneys'  fees  by  the 
mortgagor  is  secured  hereby."  The  cross-complaint  contains 
an  averment  setting  forth  the  provisions  of  the  mortgage  and 


Jan.  1001.]     McNamara  v.  Oakland  etc.  Assn.  347 

alleging  that  the  attorneys'  fees  therein  provided  for  were  se- 
cured thereby  and  the  prayer  asks  for  reasonable  attorneys'  fees. 
There  is  no  allegation  that  the  sum  claimed  is  reasonable,  nor 
is  there  any  finding  of  the  fact,  and  therefore  it  is  claimed  de- 
fendant is  not  entitled  to  attorneys'  fees.  It  is  found  that 
plaintiff  executed  the  mortgage,  which  is  equivalent  to  a  finding 
that  he  agreed  to  pay  a  reasonable  attorney's  fee  for  the  mort- 
gage so  provided.  The  averment  that  the  fee  claimed  was  a 
reasonable  amount  is  not  necessary  (Carriere  v.  Minium,  5  Cal. 
435);  the  attorney's  fee  was  not  the  cause  of  action,  but  an  in- 
cident to  it.  (Midcahy  v.  Buckley,  100  Cal.  484;  affirming 
Carriere  v.  Minium,  supra.  See,  also,  Brooks  v.  Forington,  117 
Cal.  219.)  Prescolt  v.  Grady,  91  Cal.  518,  does  not  overrule  or 
conflict  with  Carriere  v.  Minium,  supra.  As  an  averment  was 
unnecessary,  so  also  was  a  finding.  The  conclusion  of  law  that 
defendant  was  entitled  to  recover  attorneys'  fees  rested  upon 
the  provisions  of  the  mortgage,  and  the  court  could  determine 
what  amount  would  be  reasonable  without  hearing  any  testi- 
mony thereon.  {Pacific  21ut.  L.  Ins.  Co.  v.  Fisher,  106  Cal.  234; 
Clancy  v.  Plover,  107  Cal.  272;  Edwards  v.  Grand,  121  Cal.  254.) 
5.  Appellant  contends,  also,  that  he  was  entitled  to  have  an 
account  taken  and  all  of  the  money  paid  by  him  credited  on  the 
debt,  and  a  finding  as  to  the  duration  of  the  association  and 
judgment  against  him  for  the  amount  he  would  have  to  pay 
at  the  winding  up  of  his  series.  (Citing  Endlich  on  Building 
and  Loan  Association,  sees.  130,  134,  444,  445.)  It  was  proved 
by  a  witness,  conceded  by  both  sides  to  be  an  expert  accountant 
and  familiar  with  the  workings  of  defendant  and  other  like 
corporations,  that  plaintiff's  shares  had  not  matured  September 
15,  1896,  when  the  action  was  brought,  and  that  if  the  earnings 
continued  to  be  what  they  had  been  in  the  past,  i.  e.,  what  was 
termed  thirteen  and  five-sevenths  per  cent  monthly  compound, 
it  would  take  eight  and  two-thirds  years  from  the  time  payments 
commenced  for  the  shares  to  mature.  But  the  witness  said  it 
could  not  be  ascertained  certainly  in  advance  when  the  series 
would  mature,  for  the  obvious  reason  that  the  earnings  were  an 
unknown  quantity  for  the  future.  We  cannot  see  that  there 
is  anything  in  the  plan  upon  which  defendant  and  its  assignor 
were  operating  that  would  permit  a  shareholder,  who  was  a 
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mortgagor,  to  default  in  payments  of  interest  and  principal  of 
his  note  and  installments  on  his  shares,  and  still  entitle  him 
to  claim  the  full  benefit  of  all  his  previous  payments  whenever 
he  chose  to  default.     Nor  can  we  see  how  an  accounting  could 
be  taken  of  the  unascertainable  earnings  of  a  going  concern, 
the  shares  of  which  mature  at  no  fixed  period,  so  as  to  protect 
other  shareholders.     Nor  can  we  see  that  any  equitable  prin- 
ciple would  warrant  our  holding  that  defendant  should  pay 
back  to  plaintiff  mone3rs  which,  by  the  terms  of  his  agreement, 
were  to  be  surrendered  upon  his  default  for  the  benefit  of  the 
other  shareholders.     We  have  already  seen  that  he  gets  the 
present  cash  value  of  his  shares  by  public  sale,  the  proceeds  to 
be  credited  on  his  notes.     Whether  the  investment  is  a  wise 
one  to  the  borrower,  who  makes  all  required  payments,  we  are 
unable  to  say,  but  it  is  clearly  not  so  to  one  who  cannot  persist 
in  his  payments  until  the  scheme  closes,  or  until  the  series  to 
which  his  shares  belong  has  matured.     We  cannot  find,  however, 
either  in  the  statute  or  in  the  by-laws,  or  in  the  contracts  en- 
tered into,  any  authority  for  equity  to  interpose  so  as  to  aid 
the  unfortunate  borrower  in  the   situation  of  plaintiff.     Mr. 
Endlich  says  (section  149):  "There  is  obviously  a  great  difference 
between  the  case  of  a  member  who  has  fulfilled  faithfully  all 
the  requirements  of  his  undertakings  with  the  building  asso- 
ciation,  of  those  which  relate  to  the  duties   of  membership 
generally,  as  well  as  those  which  pertain  to  his  position  as  a 
borrower,  and  that  of  a  member,  who,  after  obtaining  an  ad- 
vance, neglects  both  classes  of  obligations,  and  renders  himself 
liable  to  compulsory  proceedings  on  the  part  of  the  society, 
which  the  latter  is  bound  to  institute  all  the  more  rigorously, 
as  the  success  of  the  whole  scheme  depends  upon  the  perform- 
ance of  all  his  duties  as  a  member.     Whatever,  therefore,  may 
be  the  advantages  allowed  to  members  voluntarily  repaying 
loans,  these  provisious  have  no  application,  and  offer  no  im- 
munities to  those  who  become  defaulters,  and  are  upon  that 
ground  sued  by  the  association  upon  the  covenants  of  their 
obligations.     Having  thus  violated   the   rules   of  the  society, 
they  are  not  entitled  to  the  benefits  held  out  to  those  who 
keep  them,  nor  are  they  within  the  meaning  of  the  statute  de- 
signed to  favor  the  conscientious  borrowers."    (See  the  subject 
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further  treated  at  sections  480-82.)  We  have  seen  that  plain- 
tiff will  receive  as  a  credit  on  his  debt  the  value  of  his  shares 
when  sold;  and  as  these  shares  represent  his  interest  in  the 
association,  he  will  'thus  receive  all  that  he  is  entitled  to,  as 
a  defaulter,  upon  any  principle  of  equity.  This  cash  value  was 
shown  to  be  $70.20  per  share,  or  $1,000.50  for  fifteen  shares. 
In  an  elaborate  and  welJ-considered  opinion,  which  Mr.  Endlich 
regards  "as  definitely  conclusive  upon  the  controversy"  (section 
482),  Paxson,  J.,  in  Watkins  v.  Workingmen's  BIdg.  etc.  Assn., 
97  Pa.  St.  514,  holds  that  in  a  suit  brought  against  the  bor- 
rower the  value  of  the  defendant's  stock  for  the  purpose  of 
application  to  the  extinguishment  of  his  debt  is  "just  what  the 
defendant  has  paid  on  account  thereof.  This  was  all  ...  . 
the  law  gave  him  the  right  to  apply.  The  value  of  stock  be- 
yond this  consisted  mainly  of  profits,  in  which  a  defaulting 
borrower  has  no  right  to  participate."  The  learned  justice  then 
proceeds  to  show  why  this  must  be  so.  We  are  not  called  upon 
to  affirm  or  deny  this  doctrine,  and  I  refer  to  it  to  show  that 
full  equity  is  done  in  giving  plaintiff  the  benefit  of  the  value 
of  his  shares  by  sale  in  the  open  market.  He  paid  on  account 
of  his  shares  $630  in  all,  as  found  by  the  court;  it  is  possible 
that  the  shares  will  sell  for  much  more  than  this  sum,  as  their 
cash  value  was  proven  to  be  $1,060.50  at  the  time  the  action 
was  brought. 

Appellant  assigns  numerous  errors  occurring  at  the  trial, 
most  of  which,  however,  depend  more  or  less  upon  propositions 
already  noticed.  Appellant  offered  the  testimony  of  plaintiff 
to  show  that  when  he  purchased  the  shares  he  was  told  by 
some  one,  acting  for  the  corporation,  that  his  stock  would  ma- 
ture in  seven  years.  Again,  he  was  asked  whether  Colonel  Mc- 
Mullen  (one  of  the  directors)  ever  represented  to  him  as  to 
the  time  when  the  stock  would  mature  or  the  loan  be  dis- 
charged. Again,  he  was  asked  how  he  understood  that  he  was 
to  pay  the  note  and  mortgage  and  other  similar  questions  as 
to  his  understanding  of  the  transaction  and  his  motive  in  en- 
tering into  the  engagement  and  like  matters.  We  have  ex- 
amined this  series  of  questions  with  some  care,  and  while  some 
of  them,  perhaps,  were  admissible,  although  their  exclusion  did 
no  harm,  the  information  sought  was  properly  excluded.    Under 
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the  issues  in  the  case  plaintiff  could  not  vary  the  effect  of  his 
contracts  by  showing  that  he  did  not  comprehend  their  full 
meaning. 

"We  advise  that  the  judgment  and  order  be  affirmed. 

Gray,  C,  and  Britt,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  are  affirmed. 

McFarland,  J.,     Van  Dyke,  J., 

Garoutte,  J.,        Henshaw,  J., 

Harrison,  J. 


[Sac.  No.  787.    In   Bank— January  11,   1901.] 

T.  0.  CARTER  et  al.,  Appellants,  v.  BUTTE  CREEK  GOLD 
MINING  AND  POWER  COMPANY  et  al.,  Respondents. 

Appeals — Ambiguous  Undertaking — Dismissal. — Where  two  appeals 
are  taken,  one  from  the  judgment  and  another  from  an  order 
denying  a  motion  to  set  aside  the  judgment,  a  single  under- 
taking given  "in  consideration  of  the  premises  and  of  such  ap- 
peal," and  conditioned  that  appellants  will  pay  all  damages 
awarded  against  them  on  "the  appeal,"  is  insufficient,  by  reason 
of  its  ambiguity,  to  support  either  appeal,  and  both  of  them 
must  be  dismissed. 

MOTION  to  dismiss  appeals  from  a  judgment  of  the  Su- 
perior Court  of  Butte  County  and  from  an  order  denying  a 
motion  to  set  aside  the  judgment.     John  C.  Gray,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

T.  F.  Batchelder,  J.  G.  Severance,  and  E.  L.  Foster,  for  Ap- 
pellants. 

Park  Henshaw,  for  Respondents. 

GAROUTTE,  J. — Respondents  have  moved  to  dismiss  the 
appeals  in  this  case.  One  of  the  grounds  relied  upon  to  se- 
cure a  dismissal  is  based  upon  the  claim  that  the  undertaking 
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upon  appeal  is  substantially  defective.  This  undertaking  re- 
cites that  whereas  the  appellants  have  appealed  to  this  court 
from  the  judgment  entered  in  the  action,  and  also  from  the  or- 
der denying  plaintiff's  motion  to  set  aside  the  judgment,  now, 
therefore,  "in  consideration  of  the  premises  and  of  such  appeal," 
the  sureties  undertake  that  appellants  will  pay  all  damages 
awarded  against  them  on  "the  appeal." 

The  case  of  Estate  of  Heydcnfeldt,  119  Cal.  346,  is  similar  to 
the  case  at  bar.  There  the  appeal  was  taken  from  various  or- 
ders, and  the  sureties  undertook  "that  said  appellant  will  pay 
all  damages  and  costs  which  may  be  awarded  against  her  on 
said  appeal."  In  this  case  the  undertaking  uses  the  language 
"the  appeal."  In  the  Heydenfeldt  case  this  court  said:  "It 
has  been  established  by  a  long  line  of  decisions  of  this  court 
that  an  undertaking  on  appeal  such  as  the  one  given  in  this 
case  is  entirely  invalid  for  any  purpose.  (People  v.  Center,  61 
Cal.  191;  Corcoran  v.  Desmond,  71  Cal.  100,  and  previous  cases 
there  cited;  Home  etc.  Associates  v.  Wilkins,  71  Cal.  626;  Mc- 
Cormiclc  v.  Belvin,  96  Cal.  182;  Centerville  etc.  Co.  v.  Bachiold, 
109  Cal.  111.)"  It  is  said  in  the  Centerville  case,  supra:  "If 
the  undertaking  has  no  special  reference  to  either  matter  ap- 
pealed from,  but  is  conditioned  generally  upon  'such  appeal' 
(People  v.  Center,  supra;  Corcoran  v.  Desmond,  supra),  or  'said 
appeals'  (McCormick  v.  Belvin,  supra),  all  the  appeals  will  be 
dismissed  upon  the  ground  that  by  reason  of  its  ambiguity  it 
cannot  be  determined  for  which  appeal  it  was  given." 

For  the  foregoing  reasons  the  appeals  are  dismissed. 

Van  Dyke,  J.,  Harrison,  J.,  McFarland,  J.,  and  Temple,  J., 
concurred. 
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[Crim.    No.   603.     In   Bank.— January   12,   1901.] 

THE  PEOPLE,  Respondent,  v.  SIMON  ANDERSON,  Appel- 
lant. 

Criminal  Law — Conviction  of  Manslaughter — Insufficiency  of  Evi- 
dence— Whisky  Given  Under  Physician's  Instruction. — A  convic- 
tion for  manslaughter  grounded  on  the  criminal  purpose  or 
criminal  negligence  of  the  defendant  in  giving  whisky  to  the 
deceased,  which  caused  his  death,  cannot  be  supported  where 
\  there  is  no  evidence  that  defendant  ever  gave  any  whisky  to 
\  the  deceased  except  as  a  nurse  in  pursuance  of  the  instruction 
\  of  the  attending  physician,  or  that  the  deceased  came  to  his 
death  by  reason  of  any  act  of  the  defendant. 

Id.— Last  Illness  of  Deceased — Keeping  Liquor  for  Medicinal  Use. — 
Where  it  appears  that  the  deceased  lay  confined  to  his  bed  in 
a  very  weak  condition  in  the  last  stages  of  Bright's  disease, 
the  jury  were  not  authorized  to  hold  that  it  was  criminal  negli- 
gence for  the  defendant,  as  a  nurse,  to  keep  whisky  in  the 
room  for  medicinal  use,  or  to  keep  a.  flask  thereof  beneath  the 
mattress  for  such  use,  where  there  is  no  evidence  that  the  de- 
ceased drank  any  of  it  other  than  as  prescribed  by  his  physician, 
and  the  testimony  of  the  physician  renders  it  improbable  that  he 
did  so. 

Id. — Procuring  of  Check  from  Deceased — Taking  Advantage  of  Weak- 
ness.— The  procuring  of  a  check  from  the  deceased  by  the  defendant 
by  taking  advantage  of  the  weakness  and  the  impaired  con- 
dition of  the  mind  of  the  deceased,  for  mere  purposes  of  greed, 
and  the  unsuccessful  endeavor  to  cash  the  same,  does  not  tend 
to  show  that  whisky  was  given  to  him  for  that  purpose,  or  that 
any  act  of  the  defendant  caused  his  death. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Hum- 
boldt County  and  from  an  order  denying  a  new  trial.  G.  W. 
Hunter,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

S.  M.  Buck,  and  J.  F.  Coonan,  for  Appellant. 

Tirey  L.  Ford,  Attorney  General,  and  Charles  P.  Gale,  for 
Respondent. 

HARRISON,  J. — The  appellant  was  charged  with  the  crime 
of  murder  in  the  killing  of  Thomas  Kehoe,  and  upon  his  trial 
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therefor  was  convicted  of  manslaughter.     lie  has  appealed  from 
the  judgment  entered  thereon,  upon  the  ground  that  the  ver- 
dict is  not  sustained  by  the  evidence.     The  evidence  established 
that  Ivehoe  died  from  Bright's  disease  of  the  kidneys,  superin- 
duced by  an  excessive    use  of  alcoholic    drinks.     It  is  claimed 
by  the  prosecution  in  support  of  the  verdict  that  with  the 
knowledge  that  Kehoe  had  such  a  passion  for  whisky  that  his 
death  would  result  from  an  unrestrained  use  of  it,  the  defend- 
ant gave  it  to  him  to  drink,  or  placed  it  within  his  reach,  either 
for  the  express  purpose  of  producing  his  death,  or  with  such 
carelessness  as  to  constitute  a  criminal  negligence  which  would 
make  him  responsible  for  his  death.     There  was  no  direct  testi- 
mony that  the  defendant  ever  gave  any  whisky  to  the  deceased, 
except  in  accordance  with  the  directions  of  the  attending  physi- 
cian, or  was  in  any  way  instrumental  in  allowing  him  to  obtain 
any  whisky,  but  it  is  claimed  that  the  circumstances  connected 
with  his  death  and  the  relations  shown  to  have  existed  between 
him  and  the  defendant  are  sufficient  to  justify  the  verdict. 

The  deceased  had  for  a  long  time  been  addicted  to  excessive 
drinking,  and  for  some  time  prior  to  his  death  was  an  inmate  of 
the  hotel  kept  by  the  defendant.  In  the  early  part  of  April, 
1899,  while  at  the  defendant's  hotel,  he  had  an  attack  of  de- 
lirium tremens,  and  was  under  medical  treatment  therefor  for 
about  a  week.  After  his  recovery  from  this  he  remained  un- 
der medical  treatment  for  other  troubles  for  another  week, 
during  a  portion  of  which  time  the  defendant  was  his  nurse, 
and  after  his  recovery  from  this  he  went  about  the  streets  as 
usual.  The  record  does  not  give  any  account  of  his  condition 
or  doings  from  this  time  until  after  the  15th  of  May,  except 
that  he  continued  to  room  at  the  hotel  of  the  defendant,  and 
was  occasionally  seen  upon  the  streets.  At  some  time  between 
the  15th  and  20th  of  May  he  had  evidently  yielded  to  his  pas- 
sion for  drink,  and  as  a  result  thereof  was  taken  with  some  kind 
of  sickness  which  confined  him  to  his  bed  and  required  the  at- 
tendance of  a  nurse.  In  the  early  part  of  this  sickness  the 
defendant  alone  took  care  of  him,  but  after  the  20th  of  May  an 
employee,  one  Xilsen,  who  came  into  his  service  on  that  day, 
assisted  him,  and  thereafter,  while  the  deceased  remained  at 
the  hotel,  the  defendant  cared  for  him  during  the  day  and  un- 
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til  midnight,  and  during  the  remainder  of  the  night  Kilsen, 
who  seems  to  have  been  a  nightwatchman,  relieved  him  by  him- 
self, looking  into  the  room  of  the  deceased  at  frequent  intervals 
and  ministering  to  his  wants.  Kehoe  remained  in  the  hotel 
until  May  25th,  when  he  was  removed  to  a  hospital,  where  he 
died  on  May  28th. 

Dr.  Ottmer,  who  had  been  the  medical  attendant  of  Kehoe 
during  his  sickness  in  April,  was  sent  for  by  the  defendant 
Monday  afternoon,  May  22d,  and  attended  upon  the  deceased 
from  that  time  until  his  death.  He  testified  that  he  found 
Kehoe  in  bed,  in  a  very  weakened  condition,  and  in  an  ad- 
vanced stage  of  Bright's  disease  of  the  kidneys,  from  which  he 
had  been  suffering  prior  to  his  first  attendance  upon  him,  and 
he  gave  instructions  to  the  defendant  to  give  him  a  tablespoon- 
ful  of  whisky  every  three  hours.  There  is  no  evidence  that 
from  this  time  Kehoe  was  given  or  had  any  whisky  except  in 
accordance  with  this  instruction.  Neither  is  there  any  evi- 
dence that  the  defendant  was  present  at  any  time  when  Kehoe 
drank  any  whisky,  or  in  any  way  contributed  to  his  drinking 
before  he  was  taken  down  with  his  last  illness,  and  although 
Dr.  Ottmer  says  that  Kehoe,  when  he  saw  him  that  evening, 
was  as  drunk  as  he  could  be,  and  must  have  drunk  a  great  deal 
to  have  got  into  the  condition  he  was  in,  it  was  not  shown  that 
the  defendant  was  in  any  way  connected  therewith,  or  ever 
knew  that  he  had  been  drinking  until  he  took  to  his  bed  as 
the  result  thereof.  Dr.  Ottmer  says  that  after  his  first  visit 
Kehoe  was  sober  whenever  he  called,  and  that  at  the  first  visit 
he  did  not  want  any  whisky,  since  he  had  had  all  that  he 
wanted;  that  he  was  sober  after  that  evening  because  he  could 
not  keep  any  liquor  on  his  stomach;  that  in  his  weak  condition 
a  very  little  would  make  him  appear  to  be  quite  intoxicated. 

It  was  shown  by  the  prosecution  that  while  Dr.  Ottmer  was 
attending  Kehoe  in  April  he  advised  him  that  if  he  continued 
to  drink  as  he  had  been  drinking  it  would  kill  him,  and  that 
the  defendant  was  present  when  this  advice  was  given;  that 
during  his  sickness  in  May  whisky  was  permitted  to  be  in  his 
room,  and  an  opportunity  afforded  to  Kehoe  to  get  the  same  in 
the  absence  of  his  attendants;  and  it  is  urged  that  when  the 
defendant  assumed  to  nurse  and  care  for  him  during  his  last 
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at  lack,  it  "was  an  act  of  criminal  negligence  to  permit  any 
whisky  to  be  placed  within  the  reach  of  Kehoe,  ot  so  that  he 
would  have  an  opportunity  to  satisfy  his  craving  for  it.  As  a 
part  of  the  evidence  in  support  of  this  claim,  it  appears  that 
when  Nilsen  first  began  to  assist  the  defendant  there  was  a 
pint  flask  of  whisky  in  a  draweT  in  Kehoe's  room,  but  ISTilsen 
states  that  it  was  where  Kehoe  could  not  get  at  it.  It  was  also 
shown  that  a  flask  of  whisky  was  at  one  time  upon  a  stand,  and 
that  there  was  at  another  time  a  flask  upon  the  bureau;  but 
as  the  defendant  had  been  instructed  to  give  Kehoe  a  table- 
spoonful  of  whisky  every  three  hours,  and  as  it  appeared  that 
Kehoe  was  too  weak  to  get  out  of  bed,  the  jury  were  not  au- 
thorized to  hold  that  it  was  criminal  negligence  to  allow  the 
flask  to  be  in  the  room. 

On  Monday  evening,  May  24th,  an  attorney  went  to  Kehoe's 
room,  together  with  Dr.  Ottmer  and  a  friend  of  Kehoe's,  for 
the  purpose  of  having  him  execute  his  will,  and  they  were  after- 
ward joined  in  the  room  by  the  defendant.  Kehoe's  weakness 
was  so  great  that  he  could  scarcely  talk,  and  when  the  doctor 
asked  for  whisky  that  he  might  give  him  a  hypodermic  injec- 
tion of  strychnine  and  whisky  for  the  purpose  of  enabling  him 
to  answer  the  questions  put  to  him,  the  defendant  reached 
across  the  bed  and  took  a  small  flash  of  whisky,  partly  filled, 
from  under  the  mattress  at  the  side  of  the  bed.  It  is  urged 
from  this  fact  that  the  jury  were  authorized  to  find  that  the 
whisky  was  placed  there  by  defendant  to  enable  Kehoe  to 
get  at  it  and  drink  it.  Aside  from  what  has  before  been  said 
that  there  is  no  evidence  that  Kehoe  did  drink  any  of  it,  Dr. 
Ottmer  also  testified  that  although  it  was  within  Kehoe's  reach, 
if  he  had  drunk  it,  he  could  not  keep  it  down,  as  he  would 
vomit  even  water.  It  must  also  be  borne  in  mind  that  the  de- 
fendant took  the  flask  from  the  bed  openly,  in  the  presence 
of^^several  person?,  and  it  is  hardly  to  be  supposed  that,  if  ho 
had  placed  it  there  with  any  sinister  motive,  he  would  thus 
publicly  have  betrayed  himself.  Moreover,  it  is  only  a  con- 
jecture that  the  flask  was  placed  there  by  the  defendant. 

Testimony  was  ottered  on  the  part  of  the  prosecution  that 
on  Monday  afternoon,  before  the  defendant  sent  for  Dr.  Ott- 
mer, Kehoe  made  a  check  in  favor  of  the  defendant  for  two 
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thousand  dollars,  as  a  gift  to  him,  and  that  the  defendant  had 
two  persons  affix  their  names  as  witnesses  thereto;  that  im- 
mediately upon  its  receipt  the  defendant  sought  to  have  it 
cashed  by  the  bank  where  he  had  been  informed  that  Kehoe 
had  money  on  deposit,  but  the  bank,  being  suspicious,  declined 
to  pay  it;  that  on  "Wednesday  evening  Kehoe,  while  his  will 
was  being  prepared,  disclaimed  all  knowledge  of  making  the 
check,  and  although  urged  by  the  defendant  to  make  some  pro- 
vision for  him  in  his  will,  refused  to  do  so.  These  facts  are 
urged  as  showing  motive  on  the  part  of  the  defendant  that  he 
desired  the  death  of  Kehoe  in  order  that  he  might  obtain  his 
money. 

If  it  be  assumed  that  Kehoe  made  the  check  at  the  sugges- 
tion or  request  of  the  defendant,  that  fact  has  no  tendency 
to  show  that  the  defendant  gave  him  any  whisky.  A  sufficient 
motive  for  obtaining  the  check  would  be  found  in  a  purpose  to 
take  a  wicked  advantage  of  the  impaired  condition  of  Kehoe's 
mind  for  mere  purposes  of  greed,  in  the  belief  that  his  physical 
condition  was  such  that  he  would  never  recover  or  know  of  hav- 
ing made  the  check.  We  are  clearly  of  the  opinion  that  there 
was  no  evidence  before  the  jury  from  which  they  were  author- 
ized to  find  that  Kehoe  came  to  his  death  by  reason  of  any  act 
of  the  defendant. 

The  judgment  is  reversed  and  a  new  trial  ordered. 

McFarland,  J.,  Temple,  J.,  and  Van  Dyke,  J.,  concurred. 


[S.  F.  No.  1462.     Department  Two.— January  14,  1901.] 

SAYINGS  AND  LOAN  SOCIETY,  Appellant,  v.  CITY  AND 
COUNTY  OF  SAN  FRANCISCO,  Respondent. 

Taxation — Verified  List — Addition  by  Assessor — Case  Affirmed. — 
Notwithstanding  a  taxpayer  has  returned  to  the  assessor  a 
verified  list  of  his  property,  the  assessor  may,  without  request- 
ing a  corrected  statement  or  requiring  the  taxpayer  to  appear 
and  testify  in  regard  to  the  statement  returned,  assess,  in  addi- 
tion to  the  property  returned,  other  taxable  property  belonging 
to  the  same  owner.  People  v.  National  Batik  of  D.  0.  Mills  &  Co., 
123  Cal.  53,  affirmed. 

In. — Additional  Assessment  not  Arritrary — General  Powers  and 
Duties  of  Assessor. — An  additional  assessment  of  prouerty  not  in- 
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eluded  in  a  list  furnished  by  the  taxpayer  is  not  the  arbitrary 
assessment  authorized  by  section  3037  of  the  Political  Code, 
but  is  made  under  the  general  powers  given  to  the  assessor  and 
imposed  upon  him  by  law  to  make  diligent  inquiry  to  ascertain 
all  property  in  the  county  subject  to  assessment,  and  to  assess 
the  same. 

Id. — Assessment  to  Savings  Bank — "Loans  on  Stocks  and  Bonds " — 
Certainty. — The  description  of  property  additionally  assessed  by 
the  assessor  to  a  savings  bank  as  "loans  on  stocks  and  bonds," 
is  sufficiently  certain  to  enable  the  savings  bank  to  know  for 
what  property  they  are  taxed,  and  sufficiently  imports  money 
loaned  by  the  bank  on  the  security  of  stocks  and  bonds,  which 
is  properly  taxed  to  the  bank  as  the  lender. 

Id. — Interest  in  Property  Secured — Exemption. — "Whether  the  loan 
secured  by  the  stocks  and  bonds  is  or  is  not  an  interest  in  the 
"property  affected  thereby"  for  the  purposes  of  taxation,  within 
the  meaning  of  section  4  of  article  XIII  of  the  constitution,  con- 
ceding that  the  stocks  and  bonds  may  be  exempt  from  taxa- 
tion, the  debt  secured  thereby  for  money  loaned  is  not  exempt, 
but  may  be  taxed  to  the  lender. 

Id. — Increase  by  State  Board — Ascertainment  of  Items  Increased — 
Computation — Support  of  Finding. — In  determining  what  items  of 
personal  property  assessed  were  increased  as  to  the  amount  of 
the  assessment  thereupon  by  the  state,  the  testimony  of  a  wit- 
ness can  contribute  nothing  to  the  meaning  of  the  roll;  but 
where  the  court  found  that  the  items  increased  did  not  include 
the  money  and  solvent  credits,  and  the  computation  of  the  in- 
crease corresponds  within  a  few  cents  to  the  percentage  of 
increase  on  the  remaining  items  and  there  is  no  other  possible 
way  of  computing  the  amount  of  the  increase,  the  finding  is 
sustained. 

Id. — Recovery  of  Taxes  Paid  Under  Protest — Interest. — In  an  ac- 
tion against  the  city  and  county  of  San  Francisco  to  recover 
taxes  paid  under  protest,  brought  pursuant  to  section  3819  of 
the  Political  Code,  enacted  in  1S95,  which  contains  no  provision 
for  the  payment  of  interest,  no  interest  can  be  allowed. 

Id. — State  not  Bound  by  General  Statute. — The  state  is  not  bound  by 
the  general  words  of  a  statute  which  would  operate  to  estab- 
lish a  right  of  action  against  it;  and  the  code  sections  in  rela- 
tion to  the  allowance  of  interest  between  the  parties  to  an 
action  do  not  include  the  state  or  any  of  its  political  subdi- 
visions. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.     J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion. 

A.  X.  Drown,  for  Appellant. 
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James  L.  Gallagher,  F.  K.  Lane,  City  and  County  Attorney, 
and  W.  I.  Brobeck,  for  Respondent. 

CHTPMAN",  C. — Action  to  recover  certain  taxes  •which  were 
paid  under  protest.     In  response  to  a  demand  made  by  the  as- 
sessor of  the  city  and  county  of  San  Francisco,  plaintiff,  be- 
tween the  first  Monday  of  March  and  the  first  Monday  of  July, 
189G,  returned  a  verified  statement  purporting  to  contain  a 
complete  list  of  all  its  property,  subject  to  taxation  for  that 
fiscal  year.     Without  requesting  a  corrected  statement  requir- 
ing plaintiff  to  appear  and  testify  in  regard  to  the  statement 
returned,  the  assessor,  of  his  own  motion,  made  an  assessment 
upon  the  property  described  in  the  statement  as  well  as  other 
property  omitted  therefrom.     The  added  property  was  found 
by  the  court  to  have  belonged  to  plaintiff  on  the  first  Monday 
of  March  of  the  year  named,  and  this  finding  is  not  disputed. 
It  appears  also  that  on  June  25th  plaintiff  received  notice  in 
writing  from  the  assessor  of  the  property  assessed,  including 
the  added  items  and  giving  their  valuations.     Plaintiff  did  not 
appear  before  the  county  board  of  equalization,  or  request  any 
reduction  of  the   assessment   or   any   alteration,  or  that  the 
added  property  be  omitted  therefrom.     In  September  the  state 
board  of  equalization  ordered  the  entire  assessment-roll  of  de- 
fendant to  be  raised  twenty  per  cent,  except  certain  property, 
and  the  auditor  thereupon  raised  plaintiff's  assessment  accord- 
ingly, as  will  hereinafter  appear.    The  trial  court  gave  judgment 
for    plaintiff  for  the  taxes  assessed    upon  "state  and    mining 
bonds"  (of  which  it  appeared  plaintiff  owned  none),  and  the 
amount  of  the  tax  assessed  upon  the  twenty  per  cent  increase 
of  the  face  value  of  the  "county  and  school  district  bonds.'* 
Plaintiff's  suit  was  for  the  entire  tax  paid  excepting  only  the 
amount  thereof  which  was  assessed  upon  the  property  listed 
to  the  assessor  by  plaintiff.     The  appeal  is  from  the  judgment 
on  bill  of  exceptions. 

1.  Plaintiff  contends  that  "until  lie  shall  have  subpoenaed 
and  examined  the  taxpayer  who  has  furnished  to  him  a  sworn 
statement,  the  assessor  can  do  nothing  but  accept  the  state- 
ment as  true,  and  act  upon  it  as  a  full  and  correct  list  of  the 
taxable  property  of  the  one  by  whom  or  on  whose  behalf  it 
has   been  made  and    returned.*'     Plaintiff  devotes  the  erreater 
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part  of  its  opening  brief  to  a  discussion  of  this  proposition,  and 
the  learned  counsel  for  plaintiff  has  also  furnished  us  with  an 
elaborate  discussion  of  the  question  in  review  of  the  decision 
rendered  here,  since  the  original  briefs  were  filed,  in  -People  v. 
National  Bank  of  D.  0.  Mills  &  Co.,  123  Cal.  53.1  The  court 
is  asked  to  re-examine  the  question  there  decided  adversely  to 
plaintiff's  present  contention:  1.  Because  its  determination 
'"was  not  essential  to  the  disposition  of  that  case";  and  2.  Be- 
cause "the  chief  constitutional  and  statutory  province  of  the 
statement  [made  by  the  taxpayer]  has  been  overlooked."  So 
far  as  we  can  see  from  the  argument  now  made  the  question 
was  substantially  the  same  in  that  case  as  in  this,  and  the  opin- 
ion then  gnen  shows  that  the  proposition  had  careful  atten- 
tion, and  we  are  not  disposed  to  recede  from  the  position  there 
taken. 

We  do  not  regard  the  assessment  complained  of  as  the  ar- 
bitrary assessment  which  the  assessor  is  authorized  to  make  un- 
der section  3633  of  the  Political  Code.  It  was  an  assessment 
under  the  general  powers  given  the  assessor  and  the  duties 
imposed  upon  him  by  law  (Pol.  Code,  sees.  3628  et  seq., 
3861),  Avhich  latter  requires  him  to  take  an  oath  that  he  has 
made  diligent  inquiry  and  examination  to  ascertain  all  the 
property  within  the  county  subject  to  assessment,  and  that  the 
same  has  been  assessed  on  the  assessment-books.  We  are  en- 
tirely satisfied  with  the  reasoning  in  the  case  above  cited,  upon 
the  authority  of  which  we  must  hold  against  plaintiff's  con- 
tention. 

2.  The  assessment  contained  the  following  items  of  personal 
property: 

Furniture   $5,000 

Franchise 5,000 

Money    40,300 

Money  on  deposit  in  Bank  of  California 86,286 

Loans  on  stocks  and  bonds 861.358 

State  and  mining  bonds  173,450 

County  and  school  district  bonds 349,327 

Total $1,520,721 


1  69  Am.  St.  Rep.  32,  and  note. 
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Of  these  items  the  statement  furnished  by  plaintiff  contained 
only  the  first  four;  the  remaining  three  were  added  by  the 
assessor;  the  assessment  as  to  the  others  being  the  same  as  re- 
turned in  the  statement  of  plaintiff. 

It  is  now  contended  that  the  assessment  as  to  the  item  "Loans 
on  stocks  and  bonds"  was  void  for  uncertainty,  and  because  up- 
on untaxable  property.  The  rule  as  to  the  degree  of  certainty 
required  in  describing  personalty  in  assessments  for  taxation 
is  this,  that  the  property  shall  be  so  described  that  taxpayers 
may  know  for  what  they  are  to  be  taxed.  (San  Francisco  v. 
Flood,  64  Cal.  504.)  Appellant  makes  a  very  ingenious  argu- 
ment— more  ingenious  than  forcible — to  show  that  the  term 
"loans  on  stocks  and  bonds,"  according  to  Webster's  definition 
of  the  word  "loan,"  is  without  legal  or  actual  significance,  and 
"as  written  is  not  only  not  taxable  property,  but  no  property 
whatsoever."  A  "loan,"  it  is  shown  by  appellant,  is:  1.  A 
lending;  2.  That  which  is  lent;  3.  A  permission  to  use;  that 
ex  vi  termini  a  loan  imports  that  the  thing  loaned  has  passed 
out  of  the  possession  and  control  of  the  lender  into  that  of  the 
borrower;  that  neither  the  "act  of  lending"  nor  the  "permis- 
sion to  use"  can  be  property;  that  the  only  thing  that  would 
be  loaned  on  stocks  and  bonds  would  be  money,  and  the  fact 
that  money  has  been  lent  would  involve  the  fact  that  the 
money  loaned — the  loan — was  not  in  the  lender's  possession 
and  could  not  be  taxed  to  him;  that  if  the  money  can  be  found 
it  is  to  be  assessed  and  taxed  to  the  person  who  owns  it,  and 
cannot  be  assessed  to  two  distinct  persons.  Subdivision  4,  sec- 
tion 3650,  of  the  Political  Code  provides  that  the  assessor  must 
list  "all  personal  property,  showing  the  number,  kind,  amount, 
and  quantity;  but  a  failure  to  enumerate  in  detail  such  per- 
sonal property  does  not  invaeidate  the  assessment."  The  stat- 
ute indicates  that  the  classes  of  personal  property  should  be 
set  down  separately,  Avhile  a  statement  of  every  article  need  not 
be.  (People  v.  McCreery,  34  Cal.  432.)  In  that  case  an  as- 
sessment, reading  "money"  valuation  "$5,000";  "money  loaned" 
valuation  "$125,000,"  was  held  to  sufficiently  describe  the 
property.  The  "money  loaned"  was  assessed  to  the  lender, 
which  seems  to  meet  appellant's  suggestion  that  such  a  thing 
is  impossible.     If  the  term  "loans"  means  money  loaned,  we 
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need  look  no  further  for  authority  in  holding  the  designation 
or  classification  in  the  present  case  to  be  sufficient.  Appel- 
lant's corporate  name  implies  that  appellant  is  engaged  in 
the  business  of  receiving  money  as  "savings,"  and  lending 
out  or  making  "loans"  of  these  deposited  "savings"  in  the  in- 
terest of  depositors.  These  loans,  it  must  be  presumed,  are  evi- 
denced by  some  sort  of  obligations  of  the  borrowers,  executed 
in  connection  with  the  hypothecation  of  the  "stocks  and  bonds" 
as  security  for  the  loans,  and  these  evidences  of  indebtedness 
of  the  borrower  to  plaintiff  necessarily  become  solvent  credits, 
or  choses  in  action — promissory  notes  or  contracts  of  pledge — 
and  were  taxable,  unless  for  some  reason  they  are  made  non- 
taxable by  the  law  or  the  constitution,  as  appellant  urges  they 
are.  Upon  the  point  now  under  discussion  we  think  plaintiff 
could  not  have  been  misled  by,  or  mistaken  as  to,  the  meaning 
of  the  terms  used  in  classifying  the  personal  property  in  ques- 
tion. In  commercial  and  banking  usage  the  meaning  of  the 
expression  "loans  on  stocks  and  bonds"  is  as  well  understood 
as  the  expression  "money  in  bank."  If  a  proposed  borrower 
should  approach  plaintiff's  counter  and  ask  the  cashier  if  the 
society  "made  loans  on  stocks  and  bonds,"  the  cashier  would 
at  once  understand  what  was  meant. 

3.  But  conceding  the  terms  used  to  be  sufficiently  definite, 
appellant  contends  that  it  being  admitted  that  all  these  shares 
of  stock  in  corporations  formed  under  the  laws  of  this  state 
are  not  subject  to  assessment  or  taxation,  these  notes  or  other 
evidences  of  indebtedness  constitute  "the  contract  or  other  ob- 
ligation by  which  the  credit  (the  lender's  counterpart  of  tho 
borrower's  debt)  is  secured,"  within  the  meaning  of  article 
XIII,  section  4,  of  the  constitution;  that  as  such  they  were, 
"for  the  purposes  of  assessment  and  taxation,  to  be  deemed  and 
treated  as  an  interest  in  the  property  affected  thereby";  that  as 
the  whole  includes  all  its  parts,  and  as  the  whole  of  the  prop- 
erty affected  by  these  notes  and  contracts  of  pledge  was  not 
taxable,  it  must  follow  that  every  part  of  that  property  and 
every  interest  in  it  was  likewise  not  subject  to  taxation.  The 
claim  seems  to  be  that  the  term  "property,"  used  in  the  section 
of  the  constitution  referred  to,  includes  both  real  and  personal 
property,  and  that  as  plaintiff  acquired  an  interest  in  the  stocks 
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by  the  loan,  such  interest  can  no  more  be  taxed  than  can  the 
property  itself  so  held  as  security.  We  do  not  think  it  nec- 
essary to  decide  whether  the  term  "property"  as  used  in  the 
constitution  includes  personal  property.  Section  1  of  article 
XIII  includes  "credits"  within  the  meaning  of  the  word  "prop- 
erty," and  provides  that  all  property  (except  certain  enumerated 
kinds)  "shall  be  taxed  in  proportion  to  its  value,"  etc.  In 
the  case  of  the  mortgage  of  land  the  mortgage  debt  is  taxed 
to  the  holder,  and  so  would  the  debt  be  taxed  to  the  holder  if 
the  security  be  some  form  of  personal  property  not  exempt. 
"We  cannot  see  any  reason  for  holding  that  because  the  security 
happens  to  be  of  some  kind  of  property  exempt  by  law  that  the 
debt  secured  thereby  should  also  be  exempt. 

4.  It  is  claimed  that  the  money  and  solvent  credits  were  il- 
legally assessed,  because  raised  above  their  face  value  by  the 
state  board  of  equalization.  The  court  found  that  the  increase 
was  only  upon  the  three  items — furniture,  franchise,  and  coun- 
ty and  school  district  bonds. 

Appellant  excepted  to  this  finding  as  not  supported  by  the 
evidence,  and  claims  that  it  appears  from  the  assessment-book 
that  the  increase  of  valuation  made  by  the  auditor  pursuant 
to  the  order  of  said  board  was  upon  all  the  personal  property 
assessed  to  plaintiff.  The  assessment-book  showed  the  items 
and  valuation  as  heretofore  stated,  amounting  in  the  aggregate 
to  $1,520,721.  If  the  twenty  per  cent  increase  had  applied  to 
all  the  personal  property,  it  would  have  amounted  to  $304,724, 
whereas  the  actual  increase  was  $71,865,  or  exactly  twenty  per 
cent  of  the  three  items  mentioned  by  the  court,  lacking  forty 
cents.  An  attempt  was  made  b}r  defendant  to  show  by  the  wit- 
ness Herzer,  chief  deputy  in  the  assessor's  office,  what  items 
were  raised,  to  which  plaintiff  objected  on  the  ground  that  the 
roll  speaks  for  itself,  and  cannot  be  interpreted  by  the  opinion 
of  witnesses.  The  trial  court  took  the  view  that  if  the  items 
raised  could  be  arrived  at  by  mathematical  calculation,  the  roll 
must  be  held  to  be  sufficiently  definite,  although  it  fails  to  des- 
ignate each  item  which  the  auditor  took  into  account  to  reach 
his  aggregate.  The  witness'  testimony  contributed  nothing  to 
the  meaning  of  the  roll.  As  to  the  county  and  school  district 
bonds,  the  trial  court  gave  plaintiff  judgment  for  the  tax  in- 
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-e  thereon  which  it  had  paid,  and  plaintiff  was  only  re- 
nin red  to  pay  the  twenty  per  cent  increase  on  the  value  of  the 
furniture  and  the  franchise.  We  see  no  reason  for  holding  the 
assessment  void  on  the  ground  alleged.  If  the  increase  of  the 
roll  could  be  ascertained  by  including  any  one  or  all  the  other 
items,  or  by  including  one  or  more  of  them,  and  including  or 
excluding  one  or  more  of  the  items  found  by  the  court  to  be 
the  ones  raised,  there  might  be  some  ground  for  holding  with 
appellant  on  the  ground  of  uncertainty  as  to  what  property  was 
burdened  with  the  increase.  But  as  there  is  no  possible  way 
to  reach  the  amount  of  the  increase  except  by  computing  the 
twenty  per  centum  on  these  three  items,  and  as  by  so  doing 
the  result  is  readily  ascertained,  we  conclude  that  the  court 
was  warranted  in  finding  the  fact  as  it  did. 

5.  It  is  claimed  that  the  court  erred  in  not  allowing  interest 
from  date  of  payment  of  the  tax  under  protest.  (Citing  Civ. 
Code,  sees.  1915,  1917;  Perley  on  the  Law  of  Interest,  135.) 

The  code  sections  cited  relate  to  interest  as  compensation  or 
damage  between  parties  to  an  action,  and  the  language  of  the 
statute  is  general  and  does  not  include  the  state  or  any  of  its 
political  subdivisions.  The  state  is  not  bound  by  general  words 
of  a  statute  which  would  operate  to  establish  a  right  of  action 
against  it.  (Nayrhofer  v.  Board  of  Education.,  89  Cal.  1102; 
Whittaker  v.  County  of  Tuolumne,  96  Cal.  100.)  The  action 
here  is  brought  under  a  new  section  of  the  Political  Code — 
3819 — in  which  no  provision  is  made  for  the  payment  of  in- 
terest.    (Stats.  1895,  p.  335.) 

The  view  we  have  taken  of  the  questions  presented  by  ap- 
pellant makes  it  unnecessary  to  particularly  notice  the  alleged 
errors  of  law  at  the  trial. 

The  judgment  should  be  affirmed. 

Cooper,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  affirmed.  McFarland,  J.,  Henshaw,  J.,  Temple,  J. 

Hearing  in  Bank  denied. 


a  23  Am.   St.   Kep.   451. 
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[L.  A.  No.  755.     Department  Two.— January  14,  1901.] 

J.  W.  STUMPF,  Appellant,  v.  BOARD  OF  SUPERVISORS 
OF  SAN  LUIS  OBISPO  COUNTY,  Respondent. 

Certiorari — Order  Creating  Sanitary  District — Annulment — Return 
not  Showing  Evidence  of  Jurisdictional  Facts. — An  order  of  a 
bonrd  of  supervisors  purporting  to  create  a  sanitary  district 
must  be  annulled  upon  writ  of  review  where  the  return  to  the 
writ  does  not  show  that  any  evidence  was  taken  or  heard  to 
prove  the  jurisdictional  facts  that  the  signatures  to  the  petition 
were  genuine,  that  twenty-five  of  them  were  resident  free- 
holders within  its  proposed  boundaries,  and  that  the  order 
calling  the  election  was  posted  in  three  public  places  in  the  pro- 
posed district  for  four  weeks,  as  required  by  law. 

Id. — Pleading — Answer  to  Petition  for  Writ — Return. — An  answer 
to  the  petition  for  the  writ  of  review  denying  its  allegations  is 
irregular.  The  return  to  the  writ  constitutes  the  answer,  as 
well  as  the  evidence,  and  the  case  is  heard  thereon  unless  upon 
motion  an     additional  or  amended  return  is  made. 

Id. — Judicial  Action  of  Supervisors — Proof  of  Jurisdictional  Facts — 
Rules  of  Evidence. — The  board  of  supervisors  exercises  judicial 
power  in  determining  the  facts  upon  which  its  jurisdiction  de- 
pends to  create  a  sanitary  district;  and  as  the  statute  does  not 
prescribe  by  what  proof  they  should  be  determined,  they  must 
be  established  in  accordance  with  the  rules  of  evidence  recog- 
nized by  the  courts  and  the  common  law. 

Id. — Review  Upon  Writ — Evidence  Before  Board— Questions  of  Ju- 
risdiction.— It  is  only  the  evidence  heard  by  the  board  of  super- 
visors upon  questions  essential  to  their  jurisdiction  that  can  be 
considered  by  the  court  in  determining  whether  the  board  ac- 
quired jurisdiction  to  make  the  order  creating  the  sanitary 
district;  and  the  sufficiency  of  the  evidence  to  establish  the 
jurisdictional  facts  is  reviewable  upon  the  writ. 

Id. — Unsworn  Statements  Before  Board  —  Hearsay  —  Incompetent 
Evidence. — Unsworn  statements  made  before  the  board  of  super- 
visors as  to  the  qualifications  of  the  signers  to  the  petition 
were  incompetent,  and  their  repetition  in  court  is  of  mere  hear- 
say, and  does  not  tend  to  show  that  the  board  ascertained  the 
jurisdictional  facts  which  it  was  bound  to  ascertain  by  com- 
petent and  sufficient  evidence. 

Id. — Failure  to  Post  Notice — Void  Election — Void  Declaration  of 
Supervisors. — A  failure  to  post  the  notice  required  by  law  renders 
the  election  for  the  organization  of  a  sanitary  district  void;  and 
where  there  is  no    evidence    of    such    posting,  and    no  recital 
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thereof    in    the   record,  a  subsequent  declaration  of  the  super- 
visors that  the  sanitary  district  was  duly  organized  is  a  nullity. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Luis  Obispo  County  and  from  an  order  denying  a  new  trial. 
E.  P.  TJnangst,  Judge. 

The  facts  are  stated  in  the  opinion. 

P.  0.  Chilstrom,  and  S.  M.  Swinnerton,  for  Appellant. 

A.  E.  Campbell,  and  Venable  &  Goodchild,  for  Eespondent. 

HAYNES,  C. — This  is  a  proceeding  to  review  the  action  of 
the  board  of  supervisors  of  San  Luis  Obispo  county  in  the  mat- 
ter of  the  alleged  creation  of  Templeton  sanitary  district  in 
6aid  county. 

The  plaintiff  based  his  application  for  the  writ  upon  an  affi- 
davit as  required  by  section  1069  of  the  Code  of  Civil  Pro- 
cedure. The  writ  was  issued  and  served  and  a  return  thereto 
was  made,  setting  out  the  petition  for  the  formation  of  the  dis- 
trict, which  purported  to  be  signed  by  twenty-seven  "residents 
and  freeholders"  of  the  district  therein  described. 

On  Xovember  7,  1898,  the  board  made  an  order  reciting  that 
"a  petition  in  due  form  having  been  received  from  residents 
and  freeholders  of  the  district  hereinafter  described/'  praying 
for  the  creation  of  a  sanitary  district,  and  ordering  that  an 
election  be  held  on  December  10th  by  the  qualified  electors 
residing  within  the  district,  the  boundaries  of  which  were 
stated  in  the  order,  designating  the  place  at  which  the  election 
should  be  held  and  the  persons  who  should  conduct  the  same, 
and  further  ordering  "that  a  copy  of  said  order  be  posted  for 
four  successive  weeks  prior  to  said  election  in  three  public 
places  within  the  proposed  district,"  and  that  it  should  be  pub- 
lished for  four  successive  weeks  in  the  "Templeton  Advance." 

The  return  to  the  writ  further  shows  that  officers  of  the  dis- 
trict were  nominated,  and  an  affidavit  of  the  publication  of  said 
order  calling  an  election  was  made  and  filed;  that  on  January 
4,  1899,  the  board  canvassed  the  returns  of  the  election  and 
found  the  whole  number  of  votes  cast  to  be,  for  a  sanitary  dis- 
trict, fifty-nine  votes,  and  against  it  forty-four  votes,  and  that 
persons  therein  named  had  been  elected  respectively  to  the 
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offices  of  sanitary  assessor  and  members  of  the  sanitary  board, 
and  declared  that  "a  sanitary  district,  to  be  known  and  desig- 
nated Templeton  sanitary  district,  has  been  duly  established," 
with  boundaries  therein  described. 

The  return  does  not  show  that  any  evidence  was  taken  or 
heard  as  to  whether  the  signatures  to  the  petition  were  genuine, 
nor  whether  twenty-five  of  them  were  each  a  resident  freeholder 
within  the  boundaries  of  the  proposed  district,  nor  does  the 
return  show  that  the  order  calling  an  election  was  posted  in 
three  public  places  within  said  proposed  district  for  four  weeks, 
or  at  all,  or  that  any  evidence  in  regard  thereto  was  heard. 

The  defendant  also  filed  an  answer  to  the  petition  for  the 
writ  denying  the  allegations  of  the  petition.  This  was  irregu- 
lar. The  return  to  the  writ  constitutes  the  answer,  as  well  as 
evidence,  and  the  case  is  heard  thereon,  unless  upon  motion  an 
additional  or  amended  return  is  made. 

Upon  the  hearing,  however.  Mr.  Whicher,  the  clerk  of  the 
board  of  supervisors,  was  called  by  the  plaintiff,  and  testified 
that  no  evidence  was  received  by  the  board  as  to  whether  or  not 
the  signers  of  the  petition  were  residents  and  freeholders  with- 
in the  district;  that  no  witnesses  were  produced  or  examined 
before  the  board  upon  that  question;  that  Mr.  Smith,  a  mem- 
ber of  the  board,  examined  the  names  and  was  satisfied  with 
them. 

Mr.  Fisher  was  called  by  the  defendant,  and  testified  that  he 
was  one  of  the  petitioners;  that  he  was  present  at  the  time 
the  petition  was  presented  to  the  board.  He  was  then  asked 
several  questions  by  counsel  for  defendant  as  to  whether  he 
was  questioned  by  any  member  of  the  board  as  to  the  resi- 
dence of  the  signers  of  the  petition,  and  whether  the  peti- 
tioners were  freeholders,  and  whether  Supervisor  Smith  did 
not  go  over  the  names  and  question  him  in  "regard  to  them." 
These  questions  were  each  objected  to  by  plaintiff  upon  the 
ground  that  it  did  not  appear  that  the  witness  was  sworn 
before  the  board,  and  that  the  questions  were  incompetent. 
Each  objection  was  overruled,  and  the  plaintiff  excepted.  The 
witness  answered  each  question  affirmatively,  and  further  tes- 
tified that  Supervisor  Smith  looked  over  the  petition  and  asked 
witness  about  the  names,  if  they  were  freeholders,  "And  I  said 
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yes;  if  you  are  not  satisfied  you  can  go  down  and  look  at  the 
records";  and  he  said,  "We  will  take  it  for  granted." 

No  objection  was  made  upon  either  side  to  the  introduction 
of  parol  evidence,  and  the  question  of  its  admissibility  need 
not  now  be  considered;  but  if  its  admissibility  be  conceded, 
the  court  erred  in  overruling  plaintiff's  objections  above  noted, 
for  the  reason  that  the  unsworn  statements  of  the  witness  made 
before  the  board  of  supervisors  was  incompetent,  and  its  repe- 
tition before  the  court  was  mere  hearsay,  or  the  repetition  of 
unsworn  statements,  and  did  not  tend  to  prove  that  as  a  mat- 
ter of  fact  the  petitioners  were  each  residents  and  freeholders 
within  the  proposed  district  and  that  their  signatures  were 
genuine.  The  determination  of  these  questions,  upon  which 
the  jurisdiction  of  the  board  depended,  required  the  exercise 
of  judicial  power,  and  as  the  statute  did  not  prescribe  the  char- 
acter of  the  proof  by  which  they  should  be  determined,  they 
must  be  established  in  accordance  with  the  rules  of  evidence 
recognized  by  the  courts  and  the  common  law.  "An  exception 
to  the  rule  that  the  sufficiency  of  the  evidence  will  not  be  re- 
viewed is  made  when  the  question  is  whether  jurisdictional 
facts  were  or  were  not  proved.  This  exception  arises  out  of  the 
most  important  office  and  function  of  the  writ — the  keeping  of 
inferior  courts  and  tribunals  within  proper  bounds.  If  the  de- 
cision of  the  inferior  tribunal  as  to  the  sufficiency  of  the  evi- 
dence to  establish  jurisdictional  facts  were  not  reviewable,  the 
writ  of  certiorari  would  be  of  no  avail  as  a  remedy  against  an 
assumption  of  jurisdiction.  And  for  the  purpose  of  enabling 
the  reviewing  court  to  determine  whether  jurisdictional  facts 
were  established,  it  will  require  a  return  to  be  made  of  the  evi- 
dence upon  which  such  facts  are  based."  (4  Ency.  of  PL  &  Pr. 
2G2.)  This  court  has  said:  "In  all  cases  it  is  essential  that 
there  be  proof  of  a  sufficient  petition,  inasmuch  as  without  it 
the  board  could  acquire  no  jurisdiction  to  act,  and  its  proceed- 
ings would  be  absolutely  void Upon   certiorari,  though 

the  inferior  tribunal  is  required  to  certify  only  matters  of  rec- 
ord, yet  if  the  jurisdictional  facts  do  not  appear  of  record,  it 
must  certify  not  only  what  is  technically  denominated  the 
record,  but  such  facts,  or  the  evidence  of  them,  as  may  be  nec- 
essary to  determine  whatever  question  as  to  the  jurisdiction  of 
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the  tribunal  may  be  involved."  (In  re  Madera  Irr.  Dist.,  92 
Cal.  29G,  333,  3351;  citing  Blair  v.  Hamilton,  32  Cal.  52; 
Whitney  v.  Board  of  Delegates,  14  Cal.  479;  Lowe  v.  Alexander, 
15  Cal.  300.) 

The  statute  authorizing  the  formation  of  sanitary  districts 
requires  that  the  order  or  proclamation  calling  an  election 
"shall  be  posted  for  four  successive  weeks  prior  to  the  election, 
in  three  public  places  within  the  proposed  district,  and  shall  be 
published,*'  etc.  The  return  shows  that  proof  of  publication 
was  made  by  affidavit  of  the  publisher  in  due  form,  but  there 
is  no  evidence  of  posting,  nor  is  there  even  a  recital  in  the  pro- 
ceedings to  the  effect  that  such  notice  was  posted.  "Without 
such  posting  the  election  was  void,  and  the  subsequent  declara- 
tion of  the  board  of  supervisors  to  the  effect  that  the  Temple- 
ton  sanitary  district  was  duly  organized  is  a  nullity. 

As  it  is  only  the  evidence  thajt  was  heard  by  the  board  of 
supervisors  upon  questions  essential  to  their  jurisdiction  that 
can  be  considered  by  the  court  in  determining  whether  the 
board  acquired  jurisdiction,  it  is  obvious  from  the  parol  testi- 
mony hereinbefore  recited  that  it  would  have  been  useless  for 
the  court  to  require  an  additional  or  amended  return,  and  no 
leave  to  make  an  amended  return  having  been  requested,  we 
advise  that  the  judgment  and  order  appealed  from  be  reversed, 
and  that  judgment  be  entered  annulling  all  the  orders,  records, 
and  proceedings  of  the  board  of  supervisors  in  the  matter  of 
the  alleged  creation  of  Templeton  sanitary  district,  in  said 
county  of  San  Luis  Obispo. 

Gray,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  it  is  ordered 
that  the  judgment  and  order  appealed  from  be  reversed,  and 
that  judgment  be  entered  annulling  all  the  orders,  records, 
and  proceedings  of  the  board  of  supervisors  in  the  matter  of 
Templeton  sanitary  district,  and  adjudging  that  said  district 
has  no  legal  existence. 

McFarland,  J.,  Henshaw,  J.,  Temple,  J. 

1  27  Am.  St.  Rep.  106. 
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[S.  F.  No.  1451.    Department  Two— January  14,  1901.] 

J.  H.  LAVENSON",  Eespondent,  v.  J.  H.  WISE,  Appellant. 

Attorney  and  Client — Contract  for  Contingent  Fee — Rescission — 
Waiver  of  Objection — Quantum  Meruit. — An  attorney  who  under- 
takes the  collection  of  a  note  for  an  agreed  contingent  fee,  with 
the  understanding  that  the  note  will  not  be  contested,  may 
promptly  rescind  the  agreement,  or  refuse  to  proceed  under 
it,  if  the  validity  of  the  note  is  contested;  but  it  is  too  late  to 
rescind  it  after  the  action  upon  the  note  is  tried  and  lost,  without 
any  prior  notice  of  objection  to  the  contingent  fee,  or  any 
change  in  the  agreement.  The  attorney  in  such  case  cannot, 
after  final  judgment  rendered  for  the  defendant  sued  upon  the 
note,  recover  anything  for  his  services  upon  a  quantum  meruit. 

Id. — Assurances  of  Client  as  to  Falsity  of  Answer. — The  fact  that 
the  client  gave  assurances  to  his  attorney  that  he  could  over- 
come an  answer,  pleading  a  want  of  consideration  for  the  note, 
and  that  judgment  went  against  him  notwithstanding,  cannot 
justify  the  attorney  in  maintaining  an  action  upon  a  quantum 
meruit  where  he  proceeded  with  the  case  as  though  the  contract 
for  the  contingent  fee  was  still  in  force. 

Id. — Execution  of  Contract — Receipt  Signed  by  Attorney. — A  receipt 
for  the  note  to  be  collected,  setting  forth  the  agreement  for  a 
contingent  fee  to  be  paid  only  out  of  the  proceeds  of  the  col- 
lection of  the  note,  by  suit  or  otherwise,  signed  by  the  attorney 
and  delivered  to  the  client,  is  sufficient  evidence  of  the  agree- 
ment to  bind  the  attorney  until  modified,  superseded,  or  re- 
scinded. It  was  not  necessary  that  the  agreement  should  be 
signed  by  the  client;  but  his  action  under  it  is  sufficient  to 
bind  him. 

Pleading — Valid  and  Invalid  Causes  of  Action — General  Ver- 
dict— New  Trial. — Where  the  verdict  is  general  and  one  of  the 
causes  of  action  pleaded  cannot  be  maintained,  and  it  cannot 
be  determined  what  part  of  the  verdict  is  referable  to  other 
valid  causes  of  action,  a  new  trial  must  be  granted. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  denying 
a  new  trial.     George  H.  Eahrs,  Judge. 

The  facts  are  stated  in  the  opinion. 

D.  H.  Whittemore,  for  Appellant. 

Joseph  Eothschild,  for  Eespondent 

CXXXI.    Cal.-24 
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CHII'MAX,  C. — Action  for  services  as  attorney  at  law  ren- 
dered defendant  by  Joseph  Rothschild,  Esq.,  plaintiff's  assignor. 
Defendant  denied  the  alleged  indebtedness,  and  as  a  separata 
answer  alleged  that  the  firm  of  Christy  &  Wise,  composed  of 
John  H.  "Wise  (defendant)  and  Harry  E.  Wise,  was  the  owner  of 
a  promissory  note  for  nine  thousand  seven  hundred  and  sixty 
dollars,  made  by  one  James  Murphy  and  one  E.  Smalley;  that 
said  Rothschild  represented  to  said  firm  that  he  could  collect 
the  money  due  on  said  note,  whereupon  it  was  agreed  between 
Rothschild  and  Christy  &  Wise  that  said  firm  should  pay  said 
Rothschild  fifty  dollars,  which  was  then  paid,  and  "should,  when 
the  money  due  on  said  note  was  collected,  and  only  out  of  the 
proceeds  of  the  collection  of  said  note,  and  not  otherwise, 
further  pay  said  Rothschild  the  sum  of  five  hundred  dollars,  as 
fee  in  and  for  the  collection  of  the  money  due  on  said  note,  by 
suit  or  otherwise";  that  Rothschild  commenced  suit  on  said 
note,  but  failed  to  collect  the  same  or  any  part  thereof,  and  has 
abandoned  all  attempt  to  collect  the  said  note;  that  said  un- 
successful attempt  to  collect  said  note  was  the  only  service 
performed  by  said  Rothschild  for  said  firm  or  for  defendant. 
The  cause  was  tried  by  a  jury  and  plaintiff  had  a  verdict  for 
one  thousand  dollars.  The  appeal  is  from  the  judgment  and 
from  the  order  denying  motion  for  new  trial. 

The  evidence  of  plaintiff  tended  to  show  that  plaintiff's  as- 
signor performed  services  in  relation  to  the  collection  of  the 
note  referred  to  in  the  answer,  which  were  of  the  value  of  one 
thousand  dollars;  also  services  in  relation  to  an  accounting  be- 
tween Wise  and  Murphy  and  Smalley,  or  the  "Yellowstone 
Saloon,"  as  the  place  is  called,  the  sale  of  one-half  interest  in 
which  was  the  consideration  for  the  note;  also  services  in  rela- 
tion to  the  sale  of  certain  goods  by  Wise  to  Wise  and  Murphy. 
Some  evidence  was  given  as  to  the  amount  of  work  done  by 
Rothschild  in  relation  to  the  accounting,  and  in  the  matter  of 
the  sale  of  goods  by  Wise  to  Murphy  and  Smalley.  Mr.  Roths- 
child testified  that  his  services  in  each  of  the  two  latter  mat- 
ters were  reasonably  worth  two  hundred  and  fifty  dollars,  and 
this  is  undisputed  by  the  evidence,  as  is  also  his  estimate  of 
the  value  of  his  services,  to  wit,  one  thousand  dollars,  for 
bringing  the  suit  on  the  note. 
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The  principal  question  in  controversy  arises  in  regard  to  the 
agreement  to  collect  the  note.  The  testimony  tended  to  show- 
that  when  he  undertook  the  business  it  was  with  the  under- 
standing that  it  was  an  ordinary  case  on  promissory  note,  to 
which  there  was  no  valid  defense,  and  that  Mr.  Rothschild  was 
employed  because  he  had  information  about  Murphy's  business 
and  property,  from  which  he  was  assured  he  could  collect  the 
judgment  when  obtained.  I  think  it  fairly  inferable  from  the 
evidence  that  when  the  agreement  presently  to  be  stated  was 
entered  into,  Rothschild  understood  from  what  Wise  told  him, 
or  led  him  to  believe,  that  the  case  would  not  be  litigated. 
With  this  understanding  Rothschild  signed  and  gave  to  Wise 
the  following  paper: 

"San  Francisco,  Dec.  9th,  1S95. 
"Received  of  Mr.  John  H.  Wise  a  note  for  nine  thousand  seven 
hundred  and  sixty  ($9,760.00)  dollars,  dated  April  loth,  1895, 
payable  six  months  after  date  with  interest  thereon  at  the  rate 
of  8  per  cent  per  annum.  Said  John  H.  Wise  to  pay  upon  de- 
mand the  sum  of  fifty  ($50.00)  dollars  for  court  costs  and  the 
sum  of  five  hundred  ($500.00)  dollars  as  a  fee  upon  collection 
of  the  same. 

"(Signed)         JOSEPH  ROTHSCHILD." 

On  December  14,  1895,  Mr.  Rothschild  filed  a  complaint  in 
the  action  on  the  note  referred  to  in  the  receipt,  and  on  January 
11,  1896,  the  defendants  in  that  action  filed  an  answer.  The 
note  was  payable  to  D.  H.  Whittemore  or  order,  indorsed  to 
Christy  &  Wise  by  Whittemore,  and  by  them  indorsed  to  John 
H.  Wise,  wrho  brought  the  action  and  is  defendant  here. 

The  answer  admitted  the  execution  of  the  note,  but  alleged 
that  it  was  without  consideration,  and  that  Wise  took  it  with 
full  knowledge  of  that  fact;  that  the  consideration  was  a  half 
interest  in  the  Yellowstone  Saloon,  its  fixtures  and  stock  of 
merchandise,  which  Christy  &  Wise  had  agreed  to  sell  and 
transfer  to  Murphy  and  Smalley,  the  makers  of  the  note;  that 
Christy  &  Wise  neglected  and  refused  to  make  the  transfer 
of  the  saloon,  and  on  November  8,  1895,  Murphy  and  Smalley 
notified  Christy  &  Wise  that  they  had  rescinded  said  contract 
of  purchase  and  declined  to  pay  said  note;  that  it  was  agreed 
between  Christy  &  Wise   and  Murphy  and    Smalley  that    the 
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note  was  to  be  paid  from  the  income  of  the  saloon,  and  not 
otherwise,  of  which  Christy  &  Wise  had  full  knowledge;  that 
John  H.  and  Harry  E.  Wise  falsely  represented  to  the  makers 
of  the  note  at  the  time  of  said  purchase  that  the  daily  receipts 
of  the  saloon  were  one  hundred  dollars  per  day,  whereas  they 
were  but  thirty-five  dollars  per  day,  and  that  one  McCallum, 
who  they  represented  was  an  experienced  saloon-keeper,  had 
agreed  to  buy  the  other  half  of  the  saloon  and  could  bring  in 
much  business,  etc.,  all  of  which  was  alleged  to  be  false;  other 
false  and  fraudulent  representations  were  set  up  in  the  answer, 
on  account  of  which  and  the  failure  on  the  part  of  Christy  & 
Wise  to  keep  their  contract  Murphy  and  Smalley  had,  in  No- 
vember, 1S95,  rescinded  and  notified  Christy  &  Wise  that  they 
would  not  pay  said  note. 

The  trial  of  that  action  commenced  on  December  10,  1896, 
and  lasted  several  days,  and  on  February  25,  1897,  the  court 
made  its  findings  in  favor  of  defendants  in  the  action  and 
judgment  followed  for  defendants.  The  evidence  is  that  Wise 
directed  Eothschild  to  take  an  appeal  to  the  supreme  court,  and 
the  latter  gave  the  usual  notice  and  prepared  the  transcript, 
comprising  three  hundred  and  forty  pages  of  typewritten  mat- 
ter. Wise  paid  the  reporter  for  this  work.  Plaintiff  testified: 
"I  then  made  a  demand  on  Mr.  Wise  for  five  hundred  dollars 
in  that  matter  and  he  declined  to  pay  it,  and  I  never  received 
a  cent."  Eothschild's  connection  with  the  case  then  ceased, 
and  what  became  of  the  appeal  is  not  disclosed. 

It  appears  without  conflict  that  upon  the  filing  of  the  an- 
swer to  the  suit  on  the  promissory  note  Eothschild  had  knowl- 
edge of  the  nature  of  the  defense  set  up;  an  assistant  in  his 
office  devoted  several  days  to  looking  up  questions  of  law  likely 
to  arise  under  the  issues  presented  by  the  answer;  the  case  was 
not  tried  for  nearly  a  year  after  issue  of  fact  was  joined. 
There  is  no  question  but  that  Eothschild  knew,  or  had  reason  to 
know,  that  the  defense  set  up  to  the  note  would  defeat  pay- 
ment if  it  prevailed,  and  that  in  any  event  it  meant  litigation, 
which  he  had  not  contemplated  when  he  entered  into  the  agree- 
ment with  Wise.  He  testified:  "I  had  a  conversation  with  Mr. 
J.  H.  Wise  about  it  [the  answer]  and  he  told  me  it  was  not 
true.     These  things  could  be  disproved — they  could  not  prove 
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it."  He  testified  that  he  received  the  note  "on  the  terms  sot 
out  in  the  receipt"  and  continued  in  the  case  until  after  the 
trial;  that  after  the  trial  "I  asked  him  [Wise]  what  he  proposed 
to  do  about  it,  and  he  said  he  would  take  the  case  to  the  su- 
preme court." 

"Q.  You  had  not  said  a  word  about  changing  this  agree- 
ment ?    A.     Not  a  word  at  all. 

"Q.  After  you  had  received  that  transcript  and  put  him  to 
that  expense,  that  was  the  first  time  you  suggested  that  you 
would  not  go  on  with  the  case?  A.  I  did  nothing  of  the 
kind.     I  told  him  to  pay  the  five  hundred  dollars. 

"Q.  Was  that  the  first  intimation  that  you  gave  that  you 
were  not  going  on  ?  A.  After  the  trial — I  never  bothered  him 
during  the  trial  because  I  did  not  have  time. 

"Q.  You  never  bothered  him  during  the  year  1896?  A. 
Xot  at  all. 

"Q.  You  never  bothered  him  for  a  month  after  the  trial, 
did  you?  A.  Oh,  I  do  not  know  the  time.  Some  time  after 
the  trial  I  asked  him  for  five  hundred  dollars  and  he  declined 
to  pay  it. 

"Q.  That  was  the  first  time  there  was  any  change  in  the 
terms  of  the  agreement?  A.  I  do  not  know  what  you  mean 
by  'change.'  The  first  time  I  ever  asked  him  for  money  was 
after  the  trial.  I  signed  an  agreement  to  do  certain  things. 
He  never  agreed  to  do  anything. 

"Q.  Didn't  you  receive  the  note  on  these  terms?  A.  I 
suppose  so:  yes. 

"Q.  Well,  was  not  that  the  agreement?  A.  I  do  not 
know.  I  do  not  see  how  you  can  pin  a  man  down  to  an  agree- 
ment if  he  [Wise]  did  not  sign  it.  I  was  willing  to  trust  him. 
I  did  not  ask  him  for  any  writing.  I  was  willing  to  take  it  that 
way.  The  receipt  merely  recites  the  terms,  and  Mr.  Wise  had 
a  doubt  about  the  propriety  of  turning  over  a  nine  thousand 
dollar  note,  and  I  had  to  satisfy  him  that  I  was  perfectly  respon- 
sible." 

At  another  part  of  his  testimony  he  testified:  "I  went  on 
because  John  H.  Wise  told  me  these  allegations  [referring  to 
the  answer]  were  not  true — he  could  prove  they  were  not  true." 
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Again  he  testified:  "Q.  Now,  Mr.  Rothschild,  did  you  in- 
form Mr.  Wise  in  an}-  way  that  you  would  not  go  on  with  the 
case  on  these  terms?     A.     No,  sir. 

"Q.     You  never  told  him  that,  did  you?     A.     No,  sir. 

"Q.     You  went  on  through  the  year  1896  ?    A.     Yes. 

"Q.     Under  this  agreement?     A.     Yes. 

"Q.  You  tried  the  case  under  this  agreement?  A.  No,  I 
did  not. 

"Q.  Did  you  tell  him  that  you  would  not  continue  under 
the  agreement  ?    A.     No,  sir. 

"Q.  Did  you  ask  him  for  any  other  agreement?  A.  No, 
sir. 

"Q.  Did  you  ever  speak  to  him  on  any  occasion  about  an- 
other agreement?  A.  1  could  not  do  it,  because  I  was  in  the 
middle  of  a  trial.     I  never  knew  the  true  state  of  the  facts." 

Mr.  Rothschild  seems  to  have  been  of  the  impression  that  his 
receipt  to  Wise  was  not  a  contract  because  "Wise  did  not  sign 
it.  This  is  an  erroneous  view  of  the  receipt.  It  was  an  agree- 
ment on  Mr.  Rothschild's  part  to  take  the  case  on  the  terms 
proposed  by  him,  and  Wise  became  bound  by  it  when  he  de- 
livered the  note  to  Rothschild  under  that  agreement.  It  was 
not  necessary  for  Wise  to  sign  it.  lie  acted  under  it  and  this 
was  sufficient  to  bind  him.  The  serious  question  is,  Could  Mr. 
Rothschild  go  forward  under  his  contract  and  try  the  case  after 
he  knew  it  was  to  be  seriously  litigated,  and  might  be  defeated, 
without  informing  Mr.  Wise  that  this  new  phase  of  the  matter 
would  involve  labor  not  previously  contemplated,  and  that  he 
would  require  a  larger  contingent  fee  or  would  require  some 
fee  in  the  event  of  failure  to  obtain  judgment?  Upon  the 
face  of  the  agreement  the  fee  was  contingent;  that  agreement 
was  not  changed  by  Mr.  Rothschild,  nor  attempted  to  be 
changed  until  after  the  trial  and  judgment  had  gone  against  his 
client.  Mr.  Rothschild  did  nothing  and  said  nothing  which 
would  lead  Mr.  Wise  to  suppose  that  any  change  was  to  be 
made  in  the  contract  of  employment. 

It  is  true  Wise  told  him  the  allegations  of  the  answer  were 
untrue  and  he  could  prove  them  to  be  so,  and  that  the  defend- 
ants in  that  action  could  not  prove  what  they  had  alleged.  Mr. 
Wise  may  have  so  thought  and  so  believed,  and  whether  he  did 
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or  not  it  was  Mr.  Rothschild's  duty  to  inform  him  that  the  an- 
swer so  changed  the  matter  from  its  original  aspect  that  a  new 
agreement  would  have  to  be  made  as  to  his  compensation.  Say- 
ing nothing  and  doing  nothing  to  indicate  an  unwillingness  to 
continue  as  he  had  begun,  Mr.  Eothschild  must  be  held  to  have 
continued  under  the  only  agreement  then  existing  between  the 
parties. 

Upon  this  phase  of  the  case  there  is  no  conflict  in  the  evi- 
dence. By  his  own  testimony  we  think  Mr.  Eothschild  has 
shown  that  he  ought  not  to  have  recovered  for  services  in  the 
case  brought  against  Murphy  and  Smalley. 

In  the  conversation  which  preceded  the  signing  of  the  re- 
ceipt there  was  nothing  said  about  paying  any  fee  in  the  event 
the  suit  was  litigated;  it  was  assumed  by  both  parties  that  it 
would  not  be  litigated.  But  there  is  nothing  in  the  evidence 
which  would  warrant  the  assumption  that  Wise  willfully  or 
fraudulently  deceived  Eothschild  in  this  regard;  and  if  he  did 
so,  still,  as  soon  as  the  fact  came  to  Eothschild's  knowledge  (as 
it  did  when  he  was  served  with  the  answer),  he  should  have 
promptly  rescinded  or  demanded  some  different  arrangement. 
He  could  not  proceed  with  the  case  as  though  the  contract  was 
still  in  force,  with  a  mental  reservation  that  he  would  repudiate 
it  or  rescind  it  after  the  trial  should  his  client  be  cast  in  the 
suit.  To  justify  such  a  course  would  be  to  allow  fraud  to  be 
met  by  fraud,  and  this  the  law  will  not  allow. 

Eespondent  contends  with  much  confidence  that  he  should 
recover  in  this  action  because  recovery  on  the  note  was  pre- 
vented by  Wise.  The  facts  on  which  this  claim  rests  were  all 
brought  to  Mr.  Eothschild's  attention  in  the  answer  of  Murphy 
and  Smalley  to  Wise's  suit  against  them  and  in  the  course  of 
the  preparation  for  trial.  Even  though  Wise  gave  him  every 
assurance  that  he  could  overcome  this  defense,  it  did  not 
change  the  fact  that  the  contract  of  employment  still  bound  Mr. 
Eothschild  and  continued  to  do  so  until  modified,  superseded 
by  another,  or  rescinded.  Mr.  Eothschild  had  good  cause  for 
rescinding  the  contract  or  for  refusing  to  proceed  under  it, 
but  it  was  too  late  to  rescind  after  it  had  been  performed. 

Under  the  facts  in  the  case  as  they  now  appear,  we  are  un- 
able to  discover  any  ground  upon  which  the  present  action  on 
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quantum  meruit  can  rest  as  to  the  matter  of  the  suit  against 
Murphy  and  Smalley. 

The  verdict  was  general,  and  we  cannot,  therefore,  determine 
what  part  of  the  one  thousand  dollars  awarded  plaintiff  was  for 
services  other  than  those  in  the  matter  last  above  mentioned. 

The  cause  should  be  remanded  for  a  new  trial,  and  we  advise 
that  the  judgment  and  order  be  reversed. 

Cooper,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  are  reversed  and  the  cause  remanded  for  a  new  trial. 
McFarland,  J.,  Henshaw,  J.,  Temple,  J. 


[S.  F.  No.  1448.    Department  Two.— January  15,  1901.] 

MINNA  FOEKST,  Eespondent,  v.  JOHN  KELSO,  Appellant. 

Negligence — Blasting — Injuries  to  Person,  Health,  and  Property — 
Pleading — General  Damages — Certainty. — In  an  action  for  dam- 
ages caused  by  the  negligent  blasting  of  rocks  by  the  defend- 
ant, to  the  alleged  injury  of  the  plaintiff's  person  and  health, 
and  also  to  the  injury  of  ber  real  and  personal  property,  where 
the  complaint  merely  alleges  damages  generally,  it  is  demurrable 
for  uncertainty  for  not  stating  with  certainty  what  amount  of 
damage  was  sustained  to  plaintiff's  real  and  personal  prop- 
erty. 

Id. — Appeal — Ruling  on  Demurrer  for  Uncertainty — Substantial 
Rights  op  Appellant. — Although  the  improper  overruling  of  a  de- 
murrer for  uncertainty  which  does  not  affect  the  substantial 
rights  of  the  appellant  is  not  ground  of  reYersal,  yet  when  it 
appears  that  it  does  affect  his  substantial  rights,  he  is  entitled 
to  a  reversal  of  the  ruling. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco.     John  Hunt,  Judge. 

After  the  overruling  of  the  demurrer  to  the  complaint  issue 
was  joined  by  answer,  and  the  plaintiff  recovered  a  verdict  for 
one  thousand  dollars  damages.  Further  facts  are  stated  in 
the  opinion  of  the  court. 
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Edwin  L.  Forster,  for  Appellant. 
F.  J.  Castelhun,  for  Respondent. 

HEXSHAAY,  J. — The  complaint  in  this  action  prayed  dam- 
ages for  injuries  occasioned  to  plaintiff's  property  and  person 
by  reason  of  blasting  operations  negligently  conducted  by  the 
defendant.  It  charged  that  the  blasts  showered  a  rain  of  rocks 
upon  plaintiff's  house  and  premises,  "killing  chickens  and 
breaking  boards  of  house,  stable,  woodshed,  chicken-house,  and 
fence."  That  upon  one  occasion  "two  immense  bowlders  of 
rock  were  blown  upon  plaintiff's  premises,  one  of  which  struck 
plaintiff's  stable  and  passed  through  the  roof,  breaking  rafters 
and  boards,  one  of  which  struck  and  injured  plaintiff's 
shoulder.  That  the  other  bowlder  went  crashing  through  the 
rear  wall  of  the  plaintiff's  house,  through  a  sink  into  the  middle 
of  plaintiff's  kitchen  in  the  second  story,  breaking  windows, 
dishes,  etc That  said  blasting  also  caused  plaintiff  to  be- 
come sick,  ill,  and  nervous  to  such  a  degree  that  she  has  ever 

since  suffered,  and  still  suffers,  from  the  effects  thereof 

That  by  reason  of  the  premises  plaintiff  has  suffered  damages  in 
the  sum  of  five  thousand  dollars." 

To  this  complaint  defendant  interposed  special  demurrers 
for  ambiguity  and  uncertainty,  charging  that  it  could  not  be  as- 
certained therefrom  for  what  injuries  the  plaintiff  asks  damages, 
whether  for  personal  injuries  received  by  plaintiff  or  injuries 
to  her  real  property,  or  for  the  killing  of  her  chickens,  or  for 
the  shaking  or  damages  of  the  houses  in  the  neighborhood.  To 
this  respondent  makes  answer  that  it  sufliciently  appears  from 
the  complaint  that  the  damages  are  sought  for  injuries  to  plain- 
tiff's health  and  to  her  real  estate  and  to  her  personal  property, 
and  that,  therefore,  the  demurrer  was  properly  overruled.  In 
this  reliance  is  placed  upon  the  case  of  Sloane  v.  Southern  Cal. 
By.  Co.,  Ill  Cal.  668;  but  so  far  as  the  question  here  involved 
was  concerned,  it  was  there  decided  merely  that  while  it  was 
necessary  for  the  pleader  to  point  out  the  particulars  in  which 
she  had  sustained  injuries,  namely,  the  humiliation  and  injuries 
to  her  health,  in  order  that  evidence  thereof  might  be  given  at 
the  trial,  it  was  not  necessary  that  she  should  designate  the 
particular  amount  of  damage  which  she  had  sustained  by  reason 
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of  the  indignit}',  distinguished  from  the  amount  sustained 
from  the  injury  to  her  health.  "These  elements  of  damage," 
it  is  said,  "were  not  capable  of  computation,  nor  would  evidence 
of  such  amount  have  been  admissible.  This  amount  was  to  be 
determined  by  the  jury  in  the  exercise  of  an  intelligent  discre- 
tion." In  the  present  case  the  demurrant  asks  in  effect  that 
the  plaintiff  be  required  to  set  forth  with  exactness,  as  it  was 
easily  possible  for  her  to  do,  the  amount  of  damage  which  she 
claims  to  have  sustained  by  reason  of  the  injuries  to  her  real 
and  personal  property,  for  defendant  might  be  willing  to  con- 
cede a  good  cause  of  action  in  plaintiff  for  these  amounts  while 
denying  her  any  right  of  recovery  for  injuries  to  health.  It  is 
true  that  demurrers  for  ambiguit}"  and  uncertainty,  when  im- 
properly overruled,  should  not  always  work  a  reversal  of  the 
judgment,  and  will  not  do  so  when  it  appears  that  the  matters 
complained  of  by  demurrer  were  so  trifling  as  not  to  have  af- 
fected any  substantial  right  of  the  demurrant.  {Alexander  v. 
Central  etc.  Mill  Co.,  104  Cal.  532.)  But  it  is  also  true  that 
when  the  demurrer  for  ambiguity  or  uncertainty,  improperly 
overruled,  affects  the  substantial  rights  of  a  party,  he  is  en- 
titled to  a  reversal  of  the  ruling.  Such  were  the  cases  of 
Grandona  v.  Lovdal,  70  Cal.  161,  Jacob  v.  Lorenz,  98  Cal.  332, 
and  Mallory  v.  Thomas,  98  Cal.  644,  with  which  cases  this  is 
identical  in  principle. 

It  follows,  therefore,  that  the  judgment  must  be  reversed, 
with  directions  to  the  trial  court  to  sustain  the  demurrer  to 
the  complaint,  with  leave  to  plaintiff  to  amend  and  make  more 
certain. 

Temple,  J.,  and  McFarland,  J.,  concurred. 

Hearing:  in  Bank  denied. 
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[S.  F.  No.  2387.    Department  Two— January  15,  1901.] 

ARTHUR  G.  FIELD,  Respondent,  v.  PAUL  P.  AUSTIN  and 
FRED  S.  POTT,  Appellant. 

Note — Fraud  in  Procurement — Election  of  Remedy — Rescission — Dam- 
ages— Defense. — Where  a  note  is  procured  by  the  fraud  of  the 
payee,  the  maker  may  elect  either  to  rescind  the  contract  or 
to  seek  affirmative  relief  of  compensation  in  damages,  without 
rescission,  or  to  set  up  the  fraud  by  way  of  defense  to  an  action 
upon  the  note  by  the  maker,  and  it  cannot  be  objected  to  such 
defense  that  no  rescission  or  offer  to  rescind  or  damages 
to  nomine  is  alleged. 

Id. — Pleading  —  Damage  by  Way  of  Defense  —  Consideration  of 
Notes — "Worthless  Stock — Alleged  Fraud  —  Omission  in  Find- 
ings.— In  an  action  upon  notes  where  the  answer  sets  up  facts  con- 
stituting fraud  in  their  procurement,  in  consideration  for  wholly 
worthless  stock,  concerning  which  fraudulent  representations 
were  made,  and  also  pleads  a  want  and  total  failure  of  consid- 
eration for  the  notes,  the  fact  and  extent  of  the  damage  for  the 
alleged  fraud  sufficiently  appears  for  the  purposes  of  defense; 
and  a  failure  to  find  upon  the  issue  of  the  fraud  alleged,  owing 
to  an  erroneous  theory  of  the  case,  is  ground  for  reversal. 

Id. — Recoupment  of  Damage. — The  defendants  are  entitled  under  such 
pleading,  upon  proof  of  the  facts  and  of  the  fraud  alleged,  to 
recoup  against  the  notes  the  whole  amount  thereof  if  the  stock 
is  valueless,  or,  if  not  wholly  valueless,  such  part  of  the  notes 
as  the  proofs  may  warrant. 

Id. — Purchase  of  Business  and  Stock — Written  Contract  for  Aggre- 
gate Sums — Separate  Consideration — Parol  Evidence. — Under  a 
written  contract  for  the  purchase  of  a  business  and  the  stock  of  a 
corporation  for  an  aggregate  sum,  parol  evidence  is  competent 
to  show  that  a  cash  payment  made  was  wholly  for  the  busi- 
ness, and  that  the  sole  consideration  for  the  balance  of  the  pur- 
chase money  taken  in  notes  was  the  stock  of  the  corporation. 
The  effect  of  such  proof  is  the  same  as  if  the  separate  consid- 
eration were  recited  in  the  contract,  making  it,  not  an  entire, 
but  a  separate  contract  of  purchase. 

Id. — Pleading  —  Consideration  of  Notes  —  Evidence  —  Omission  in 
Finding. — Where  the  answer  alleged  that  the  consideration  of  the 
notes  was  the  stock  of  the  corporation,  and  that  it  was  entirely 
without  value,  and  it  appeared  from  the  evidence  of  both  par- 
ties that  the  property  other  than  the  stock  was  estimated  to  be 
of  the  value  of  the  cash  payment,  and  that  the  stock  was  esti- 
mated at  a  price  per  share  equaling  the  amount  of  the  notes, 
and  there  was  other    evidence  that    the    consideration  of  the 
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notes  consisted  exclusively  of  the  stock,  the  defendant  is  en- 
titled to  a  finding  upon  that  issue,  and  the  omission  to  find 
thereupon  is  ground  for  a  reversal. 

Id. — Insufficient  Finding — Value  of  Property  Purchased. — A  finding 
that  the  properties  purchased  were  not  valueless,  without  re- 
ferring specifically  to  the  stock,  is  not  a  sufficient  finding  upon 
the  issue  tendered  by  the  answer  as  to  the  worthlessness  of  the 
stock  as  the  alleged  consideration  of  the  notes. 

Id. — Worthless  Stock — Rescission  Without  Return — Total  Failure 
of  Consideration. — If  a  finding  were  made  that  the  stock  was  the 
sole  consideration  for  the  notes  in  suit,  and  that  it  was  wholly 
worthless,  the  defendants  would  be  entitled  to  rescind  the 
purchase  without  a  return  of  the  stock,  and  would  be  entitled 
to  judgment  in  the  action  upon  the  notes  on  the  ground  of  a 
total  failure  of  consideration  therefor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County  and  from  an  order  denying  a  new  trial.  M.  H. 
Hyland,  Judge. 

The  facts  are  stated  in  the  opinion. 

John  E.  Richards,  John  G.  Jury,  and  James  H.  Campbell, 
for  Appellants. 

Jackson  Hatch,  H.  C.  Moore,  and  N.  Bowden,  for  Respond- 
ent. 

SMITH,  C. — The  plaintiff  recovered  judgment  in  the  court 
below  for  the  sum  of  thirteen  thousand  three  hundred  and  ten 
dollars,  with  interest  and  attorney's  fee,  alleged  to  be  due  on 
seven  promissory  notes  made  to  the  plaintiff  by  the  defend- 
ants. The  complaint  is  in  the  ordinary  form.  The  defense 
was  fraud  in  the  procurement  of  the  contract.  The  questions 
involved  relate  exclusively  to  the  sufficiency  of  the  findings. 

The  answer  of  the  defendant  Pott,  besides  denying  tjiat  the 
notes  were  given  for  valuable  consideration,  and  alleging  that 
they  were  wholly  without  consideration,  "avers:  1.  That  each 
of  said  notes  was  given  for  a  part  of  the  purchase  price  of  cer- 
tain shares  of  the  Western  Granite  and  Marble  Company,  a  cor- 
poration; 2.  All  of  which  shares  were  then,  and  have  ever  since 
continued  to  be,  and  now  are,  entirely  worthless  and  valueless; 
....  3.  That  each  of  said  notes  was  procured  by  and  through 
the  false  and  fraudulent  representations  of  the  plaintiff,  to  wit, 
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that  said  stock  was  of  the  value  of  fifty  dollars  per  share  or 
more,  and  that  a  dividend  of  ten  per  cent  on  that  valuation  had 
already  been  earned,  and  would  be  paid  on  or  about  May  1, 
1893,  all  of  which  the  plaintiff  knew  to  be  false,  and  without 
■any  foundation  in  fact;  that  no  dividend  has  ever  been  paid  on 
said  stock  since  the  making  of  said  notes." 

The  answer  of  the  defendant  Austin  is  to  the  same  effect; 
but  the  fraud  is  alleged  in  more  detail,  and  additional  circum- 
stances are  mentioned,  as,  e.  g.,  that  the  plaintiff  controlled  the 
officers  of  the  corporation,  and  caused  them  to  make  false  and 
misleading  statements  and  reports,  etc.  It  will  be  sufficient, 
however,  to  consider  only  so  much  of  his  answer  as  corresponds 
to  that  of  his  codefendant. 

The  findings  of  the  court,  so  far  as  material,  are  that  the 
notes  sued  upon  were  made  in  pursuance  of  a  written  contract 
of  even  date,  by  the  terms  of  Avhich  the  plaintiff  agreed  to  sell, 
and  thereby  did  sell,  certain  office  furniture  and  other  property, 
specifically  described,  used  in  the  plaintiff's  business  "of  brok- 
erage, insurance  and  real  estate,"  together  with  the  business, 
"and  also  six  hundred  and  fifty  shares  of  the  capital  stock  of 
the  Western  Granite  and  Marble  Company,  for  the  sum  of 
forty-five  thousand  seven  hundred  and  fifty  dollars,  to  be  paid 
ten  thousand  dollars  in  cash,  twenty-five  thousand  dollars  by 
the  joint  notes  of  defendants,  and  ten  thousand  by  the  several 
notes  of  each  for  five  thousand  dollars;  and  that  there  was 
not  then,  nor  had  there  been  prior  to  that  time,  any  confiden- 
tial relation  existing  between  them,  and  said  Field  did  not  at 
any  time  prior  to  the  consummation  of  said  contract  or  there- 
after do  or  perform  any  act  or  thing  tending  to  conceal  from  the 
defendants  the  value  or  standing  of  the  properties  for  the  pur- 
chase of  which  they  were  negotiating  from  him,  nor  did  he  in 
any  way  prevent,  or  attempt  to  prevent,  any  or  either  of  them 
from  making  fair  and  full  investigation  on  their  account  into 
the  values  of  the  several  properties  mentioned,  ....  and 
that  in  fact  the  several  properties  so  sold  and  transferred  did 
possess  an  actual  value  and  were  not  valueless";  and  finally,  as 
in  fact  appeared  from  the  absence  of  allegations  on  the  point  in 
the  answers,  "that  there  had  been  no  rescission  or  offer  to  re- 
scind." 
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1.  The  above  findings,  it  is  quite  clear,  do  not  respond  to 
the  issues  as  to  fraud  made  by  the  allegations  of  the  answers, 
and  the  case  therefore  stands  without  findings  as  to  these  issues. 
Xor,  as  appears  from  the  opinion  of  the  court  inserted  in  the 
bill  of  exceptions,  was  it  designed  to  find  on  them.  The  theory 
of  the  court,  as  there  expressed,  is  that  the  answers,  owing  to 
the  failure  to  allege  a  rescission  or  offer  to  rescind,  or  to  allege 
damages,  eo  nomine,  could  not  be  regarded  as  cross-complaints 
to  rescind,  or  for  damages  for  fraud  or  deceit;  and  hence  that 
"the  only  defense  set  up  to  these  notes  is  a  want  of  considera- 
tion,"' or,  as  elsewhere  expressed,  "a  total  failure  of  considera- 
tion." But  the  facts  alleged  in  the  answers  show  that  the  de- 
fendants were  damaged,  and  also  the  extent  of  the  damage;  and 
upon  proof  of  those  facts  and  of  the  fraud  alleged  they  would 
have  been  entitled  to  recoup  against  the  notes  either  to  the 
whole  amount  of  the  notes  if  the  stock  was  entirely  valueless, 
or  to  such  less  extent  as  the  proofs  might  justify.  The  law  on 
this  point  is  well  settled.  ISTor  would  the  case  be  altered  even 
had  it  been  found  that  the  stock  given  as  the  consideration  of 
the  notes  had  some  value.  This  would  affect  only  the  extent  of 
the  relief. 

"There  are  three  methods  by  which,  in  cases  like  the  present, 
a  party  defrauded  may  obtain  relief:  1.  Cancellation  or  rescis- 
sion, etc.;  ....  2.  Affirmative  relief  by  an  action  to  recover 
compensation  for  the  injury  sustained  by  the  fraud  of  the  de- 
fendant, Avhere  no  cancellation  is  necessary  as  ...  .  the  basis 
of  such  recover}';  3.  Defensive  relief,  whereby  the  fraud  is  set 
up  by  way  of  defense  to  defeat  an  action  brought  to  enforce  an 
{apparent  obligation  or  liability."  (Tody  v.  Oregon  etc.  R.  R. 
Co.,  98  Cal.  498.)  And  in  the  last  case  "it  is  permissible  for 
the  defendant  to  recoup  to  a  partial  extent,  or  to  defeat  the  ac- 
tion to  the  entire  extent  of  the  note,  for  fraud  in  the  obtaining 
of  the  note  or  in  its  consideration,  [even]  where  it  is  admitted 
that  the  party  who  gave  the  note  retained  the  goods  and  made 
no  offer  to  return  them."  (Bell  v.  Sheridan,  21  D.  C.  370.)  Or, 
in  other  words,  "in  cases  like  the  present,  fraud  may  be  given  in 
evidence  as  a  defense,  and  will  be  an  answer  to  the  whole  de- 
mand, or  in  abatement  of  the  damages,  according  to  the  cir- 
cumstances of  the  case.     This  is  the  true  as  well  as  a  salutary 
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rule,  and  well  calculated  to  do  final  and  complete  justice  be- 
tween the  parties,  most  expeditiously  and  least  expensively." 
(Beecker  v.  Vrooman,  13  Johns.  302;  and  to  same  effect,  Graff 
v.  Hansel,  33  Md.  161;  Applegarth  v.  Robertson,  65  Md.  493; 
Withers  v.  Greene,  9  How.  230;  Whitney  v.  Allaire,  4  Denio,  554.) 
2.  The  findings  also  fail  to  respond  to  the  allegations  of  the 
answers  as  to  the  consideration.  The  allegations  are:  1.  That 
the  consideration  of  the  notes  was  the  stock;  2.  That  this  was 
entirely  without  value.  On  these  points  the  court  simply  finds 
the  terms  of  the  contract,  and  that  "the  several  properties  so 
sold  and  transferred  by  the  said  Field  did  possess  an  actual 
value,  and  were  not  valueless."  But  this  refers,  not  specifically 
to  the  stock,  which  according  to  the  allegations  of  the  answer 
constituted  exclusively  the  consideration  of  the  notes,  but  gen- 
erally to  all  the  property  sold,  and  would  be  equally  true 
-whether  the  stock  be  or  be  not  of  any  value. 

It  is  true  that  in  the  written  contract  an  aggregate  sum  is 
mentioned  as  the  consideration  for  the  transfer  of  the  prop- 
erty generally,  and  that,  as  the  court  says,  "no  valuation  was 
thereby  placed  upon  any  of  the  items  composing  the  considera- 
tion"; and  consequently  that  prima  facie  the  contract  was  en- 
tire. But  it  was  competent  for  the  defendant  to  show  by  parol 
testimony  what  the  consideration  in  fact  was;  that  is  to  say, 
that  the  consideration  of  the  notes  was  the  stock,  and  the  con- 
sideration for  the  other  property  the  ten  thousand  dollars 
rpaid  in  cash.  (Code  Civ.  Proc,  sec.  1962,  subd.  2;  Civ.  Code, 
'  sees.  1614,  1615;  1  Greenleaf  on  Evidence,  sees.  284,  285,  304; 
HendricTc  v.  Crowley,  31  Cal.  476;  Stufflebeem  v.  Arnold,  57  Cal. 
11.)  On  the  proof  of  this  fact  the  transaction  would  stand 
nrecisely  as  though  it  were  so  recited  in  the  contract,  and  the 
case  would  thus  come  under  the  general  principle  of  construc- 
tion applying  to  such  cases,  which  is,  that  a  sale  "of  different 
articles  at  different  prices  is  not  an  entire  contract,  unless  the 
taking  of  the  whole  is  essential  from  the  character  of  the 
property,  or  is  made  so  by  the  agreement  of  the  parties,  or  un- 
less [the  transaction]  is  of  such  a  nature  that  a  failure  to  ob- 
tain a  part  of  the  articles  would  materially  affect  the  objects  of 
the  contract,  and  thus  have  influenced  the  sale,  had  such  a  fail- 
ure been  anticipated."     (Norris  v.  Harris,  15  Cal.  256.)     Or,  as 
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more  tersely  expressed,  "where  a  number  of  articles  are  bought 
at  the  same  time,  and  a  separate  price  agreed  upon  for  each, 
although  they  are  all  included  in  one  instrument  of  convey- 
ance, yet  the  contract  for  sufficient  cause  may  be  rescinded  as 
lo  part,  and  may  be  enforced  as  to  the  residue.  But  this  can- 
not properly  be  said  to  be  an  exception  to  the  rule  [applying  to 
cases  where  there  is  a  sale  of  several  articles  for  one  considera- 
tion (Civ.  Code,  sec.  1608)],  because  in  effect  there  is  a 
separate  contract  for  each  separate  article."  (Miner  v.  Bradley, 
22  Pick.  459;  citing  Johnson  v.  Johnson,  3  Bos.  &  P.  162.)  Nor 
does  it  make  any  difference  whether  the  facts  are  recited  in  the 
written  contract  or  proved  by  evidence  aliunde  as  was  held  in 
the  latter  case,  where  the  aggregate  consideration  only  was  re- 
cited, and  proof  was  allowed  that  part  of  it  corresponded  to  one 
of  the  properties  sold,  and  the  balance  to  the  other.  (See,  also, 
May  field  v.  ~\Yadsky,  3  Barn.  &  C.  361;  Jackson  v.  Shawl,  29 
Cal.  272;  Treadwell  v.  Davis,  34  Cal.  601.1)  In  the  present 
case  it  appeared  from  the  evidence  of  both  parties  that  in  ne- 
gotiating the  sale  the  property  other  than  the  stock  was  esti- 
mated to  be  of  the  value  of  ten  thousand  dollars,  which  was 
paid  in  dash,  and  the  stock  itself  at  fifty-five  dollars  a  share, 
making  in  the  aggregate  the  amount  of  the  notes;  and  there 
was  other  evidence  tending  to  show  that  the  consideration  of 
the  notes  consisted  wholly  and  exclusively  of  the  stock.  The 
defendants  were  therefore  entitled  to  a  finding  on  this  point, 
and  in  connection  therewith  to  a  finding  on  their  allegation 
•that  the  stock  was  of  no  value;  and  on  findings  in  their  favor  on 
these  points,  would  have  been  entitled  to  rescind  without  return- 
ing the  stock  (Gifford  v.  Carvill,  29  Cal.  593;  Upper  San  Joa- 
quin etc.  Canal  Co.  v.  Roach,  78  Cal.  554;  Gamble  v.  Tripp,  99 
Cal.  226;  Buena  Vista  Fruit  etc.  Co.  v.  Tuohy,  107  Cal.  254); 
or  to  state  the  point  more  simply,  would  have  been  entitled  to 
judgment  on  the  ground  that  there  was  a  total  failure  of  con- 
sideration for  the  notes.  The  findings  are,  therefore,  insuf- 
ficient even  on  the  theory  adopted  by  the  court  that  the  sole 
issue  was  "whether  there  was  a  total  failure  of  consideration." 
For  it  was  competent  for  the  defendants  to  prove  their  allega- 
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tions  that  the  consideration  of  the  notes  was  the  stock,  and 
that  this  was  of  no  value;  and  the  court  failed  to  find  on  either 
of  these  issues. 

"We  advise  that  the  judgment  and  order  be  reversed. 

Gray,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  are  reversed. 

Temple,  J.,  McFarland,  J.,  Henshaw,  J. 


[S.  F.  No.  2388.    Department  Two.— January  15,  1901.] 

JAMES  TV.  FIXDLAY,  Eespondent,  v.  FEED  S.  POTT  and 
PAUL  P.  AUSTIN,  Appellants. 

Promissory  Notes — Negotiability — Stipulation  for  Attorneys'  Fees — 
Defenses  Against  Assignor. — Promissory  notes  containing  in  each 
a  stipulation  for  attorneys'  fees  in  case  of  suit  thereupon  are  not 
negotiable,  and  are  subject  in  the  hands  of  an  assignee  to  de- 
fenses against  the  assignor. 

Id. — Defense  of  Fraud —  Failure  of  Consideration  —  Omissions  in 
Findings. — Judgment  and  order  reversed  for  omission  to  find  upon 
material  issues  of  fraud  and  failure  of  consideration  of  the 
notes  in  suit,  presented  by  the  answer,  upon  the  authority  of 
Field  v.  Austin,  ante,  p.  379. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County  and  from  an  order  denying  a  new  trial.  M.  H. 
Hyland,  Judge. 

The  facts  are  stated  in  the  opinion. 

John  E.  Eiehards,  John  G.  Jury,  and  James  H.  Campbell, 
for  Appellants. 

Jackson  Hatch,  and  H.  C.  Moore,  for  Eespondent. 

SMITH,  C. — This  action  was  brought  by  plaintiff,  as  as- 
signee of  Field,  to  recover  ten  thousand  dollars  alleged  to  be 
due  on  four  promissory  notes,  executed  in  pursuance  of  the 
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contract  involved  in  Field  v.  Austin,  ante,  p.  379,  just  decided, 
and  belonging  to  the  same  series  as  the  notes  sued  on  in  that 
case.  The  notes  all  contain  stipulations  for  attorneys'  fees 
in  case  of  suit,  and  are,  therefore,  non-negotiable.  (First  Nat. 
Bank  v.  Baocock,  94  Cal.  96  *;  First  Nat.  Bank  v.  FaTkenlian, 
94  Cal.  141;  Adams  v.  Seaman,  82  Cal.  636;  Chase  v.  Whitmore, 
68  Cal.  545;  Civ.  Code,  sees.  3087,  3093.)  Otherwise  the  case 
is  similar  to  Field  v.  Austin,  ante,  p.  379;  and  on  the  authority 
of  that  case  the  judgment  and  order  denying  a  new  trial  should 
be  reversed. 

Gray,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  denying  a  new  trial  are  reversed. 

Temple,  J.,  Henshaw,  J.,  McFarland,  J. 


[S.  F.  No.  1G14.    Department  Two— January  16,  1901.] 
G.  C.  FREEMAN,  Appellant,  v.  H.  E.  BARNUM,  Respondent. 

Estoppel  op  Former  Judgment — Different  Cause  op  Action — Res 
Adjudicata. — A  former  judgment  between  the  same  parties  is  an 
estoppel  in  another  suit  between  them  upon  a  different  cause  of 
action  as  to  points  or  questions  actually  litigated  and  deter- 
mined in  the  former  action;  but  it  is  not  an  estoppel  as  to 
questions  not  raised  upon  the  record,  though  necessarily  in- 
volved, nor  as  to  defenses  which  might  have  been  but  were 
not  made. 

Id. — Mandamus  Against  Auditor — Salary — Defense — Termination  of 
Office — Former  Adjudication. — A  former  judgment  upon  man- 
damus compelling  an  auditor  to  draw  his  warrant  in  favor  of 
an  assistant  district  attorney  for  salary  then  claimed,  adjudging 
as  insufficient  a  defense  then  interposed  by  the  auditor  that 
the  office  was  terminated  by  rescission  of  the  order  authorizing 
the  appointment,  is  an  estoppel  as  to  such  defense,  however 
meritorious,  in  a  subsequent  proceeding  in  mandamus  to  compel 
warrants  for  further  installments  of  the  salary  of  the  same 
officer. 
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Id. — Constitutional  Question  Involved — Auditor  not  Estopped. — A 
constitutional  question  necessarily  involved  in  the  former  pro- 
ceeding in  mandamus,  but  not  raised  upon  the  record  therein, 
does  not  estop  the  auditor  from  urging  it  by  way  of  objection  to 
another  proceeding  upon  a  different  cause  of  action  to  compel 
warrants  for  subsequent  installments  of  the  same  salary. 

Id. — Assistant  District  Attorney  —  Deputy  —  Constitutionality  of 
County  Government  Act  for  Payment. — The  assistant  district 
attorney  provided  for  in  subdivision  36  of  section  25  of  the 
County  Government  Act  is  but  a  deputy,  whom  the  district 
attorney  is  authorized  to  appoint  under  section  61  of  that  act, 
and  the  provision  for  his  payment  under  the  former  section  is 
not  unconstitutional. 

Id. — Power  of  Supervisors. — If  the  assistant  district  attorney  were 
not  considered  a  deputy,  the  board  of  supervisors  had  power  to 
authorize  his  appointment  when,  in  their  judgment,  the  public 
interest  required  it;  and  it  seems  that  they  could  also  cause  the 
appointee  to  be  discharged  when,  in  their  judgment,  his  services 
were  no  longer  required,  though  that  question  cannot  be  raised 
in  this  proceeding. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County.     J.  B.  Webb,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

L.  L.  Cory,  for  Appellant. 

The  judgment  in  the  former  proceeding  in  "mandamus  for  a 
prior  installment  of  the  same  salaries  is  an  estoppel  as  to  ques- 
tions litigated  in  that  proceeding.  (Wiese  v.  San  Francisco 
Musical  Soc,  82  Cal.  645;  Love  v.  Waltz,  7  Cal.  250;  Reed  v. 
Cross,  116  Cal.  484;  Santa  Cruz  R.  R.  Co.  v.  Board  of  Super- 
visors, 62  Cal.  40;  Barnes  v.  Glide,  117  Cal.  I1;  Aurora  v. 
West,  7  Wall.  96;  Louis  v.  Brown  Tp.,  109  U.  S.  162;  Bissell 
v.  Spring  Valley  Tp.,  124  U.  S.  225;  Oregonian  Ry.  Co.  v. 
Oregon  Ry.  &  Nav.  Co.,  27  Fed.  Eep.  277;  1  Freeman  on  Judg- 
ments, 444,  445;  2  Van  Fleet's  Former  Adjudication,  640,  647, 
725-33;  1  Hermann  on  Estoppel,  97,  138,  262.) 

N.  C.  Coldwell,  for  Eespondent. 

The  former  judgment  only  settles  questions  in  issue  actually 
contested  and  decided,  the  subject  matter  of  the  proceeding  be- 
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in*  different.     (Van  Fleet's  Collateral  Attack,  sec.  16,  pp.  17, 
29°  Jacohson  v.  Miller,  41  Mich.  90;  Cromwell  v.  Sac   C aunty, 
U   U.    S.    351;  Bvssell   v.  Place,  94   U.  S.  606;   Keokuk   etc. 
R   R.  Co.  v.  Missouri,  152  U.  S.  301;  Davenport  v.  Chicago  etc. 
R.  E.  Co.,  38  Iowa,  633;  Neslitt  v.  Riverside  etc.  Dist.,  144  U. 
S.  610.)  The  plaintiff  has  pleaded  the  order  of  the  board  author- 
izing his  appointment,  and  this  throws  the  whole  matter  open  for 
new  adjudication.     (Brownsville  v.  Loague,  129  TL  S.  493.)     A 
warrant  issued  by  the  auditor  would  be  void;  and  it  would  be 
the  duty  of  the  district  attorney  to  recover  the  money.     The 
court  ought  not  to  exercise  its  discretion  to  compel  an  idle 
act.     (Wiedivald  v.  Dodson,  95  Cal.  450;  Civ.  Code,  sec.  3532; 
People  v.  Supervisors,  12  Barb.  222;  People  v.  T  remain,  29  Barb. 
96.) 

TEMPLE,  J. — This  is  an  application  for  a  writ  of  mandate 
to  compel  the  defendant,  who  is  auditor  of  Fresno  county,  to 
draw  a  warrant  in  favor  of  the  petitioner  for  certain  install- 
ments of  salary  alleged  to  be  due  him  as  assistant  district  at- 
torney of  said  county. 

In  the  County  Government  Act  of  1893  (Stats.  1893,  p.  346), 
in  section  25,  it  is  provided  as  follows:  "The  boards  of  super- 
visors, in  their  respective  counties,  have  jurisdiction  and  power, 
under  such  limitations  and  restrictions  as  are  prescribed  by  law: 
....  Subd.  36.  To  authorize  the  district  attorney  to  ap- 
point an  assistant  district  attorney,  which  office  is  hereby 
created,"  etc. 

Pursuant  to  this  act  the  supervisors  of  Fresno  county,  on  the 
nineteenth  day  of  November,  1895,  duly  authorized  the  district 
attorney  to  appoint  such  officer,  and  accordingly  the  appellant 
was  appointed  December  2,  1895,  and  immediately  qualified, 
and  has  ever  since  continued  to  discharge  the  duties  of  the 
office.     On  the  16th  of  February,  1897,  the  board  of  super- 
visors of  the  county  of  Fresno  made  an  order  revoking  and 
rescinding  the  order  authorizing  the  district  attorney  to  appoint 
an  assistant.     This  action  was  brought  to  compel  the  payment 
of  salary  for  the  months  of  February.  March,  and  April,  1898. 

In  defense,  the  auditor  contends  that  the  statute  giving  the 
supervisors  power  to  authorize  the  district  attorney  to  make 
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the  appointment  is  void;  and  also  that  the  rescinding  of  the  or- 
der by  the  supervisors  terminated  the  office. 

The  last  point  above  mentioned  seems  to  possess  merit,  but, 
unfortunately,  the  auditor  is  in  no  condition  to  urge  that  de- 
fense. The  plaintiff,  in  his  petition,  sets  up  as  an  estoppel 
a  former  judgment  between  the  same  parties  in  a  proceeding 
to  compel  defendant  to  issue  a  warrant  for  salary  which  accrued 
in  March,  1897.  As  a  defense  in  that  case,  the  auditor,  who 
is  also  defendant  in  this,  set  up  the  order  made  February  15, 
1897,  rescinding  and  revoking  the  said  order  made  November 
19,  1895,  in  pursuance  of  which  the  plaintiff  was  appointed.  It 
is  averred  that  the  issue  so  raised  was  duly  tried  and  determined 
by  the  court,  and  judgment  rendered,  in  effect,  holding  that 
said  attempt  to  rescind  the  order  of  November  19,  1895,  was 
ineffectual,  and  did  not  deprive  plaintiff  of  his  right  to  be  paid 
for  his  services.  These  allegations  as  to  the  former  adjudication 
are  not  controverted  in  the  answer. 

The  matter,  then,  was  directly  put  in  issue  in  the  former  ac- 
tion, and  it  was  there  duly  tried  and  solemnly  adjudged  that, 
notwithstanding  the  rescinding  order,  plaintiff  was  entitled  to 
his  salary. 

The  law  upon  this  subject  is  stated  by  Justice  Field  in  Crom- 
well v.  Sac  County,  9-1  U.  S.  351.  It  was  held  that  a  judgment 
between  the  same  parties  is  an  estoppel  in  another  suit  upon  a 
different  cause  of  action  as  to  points  or  questions  actually 
litigated  and  determined.  If  the  point  or  matter  of  fact  has 
by  them  or  those  to  whom  they  are  privy  in  estate  been  once 
distinctly  put  in  issue  and  solemnly  found  against  them,  they 
are  precluded  from  contending  to  the  contrary. 

But  this  estoppel  in  actions  upon  a  different  cause  of  action 
only  extends  to  matters  actually  litigated  and  determined,  and 
not  to  questions  involved  and  defenses  which  might  have  been, 
but  were  not  made.  This  applies  to  the  question  as  to  the 
constitutionality  of  subdivision  36  of  section  25  of  the  County 
Government  Act  of  1893.  It  is  true  that  matter  was  necessarily 
involved  and  must  have  been  determined  before  judgment 
could  have  been  entered  in  the  former  suit.  But  it  does  not 
apponr  from  the  record  that  such  question  was  raised  and  liti- 
gated.    This  being  a  different  action  upon  a  different  cause  of 
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action,  the  defendant  is  not  estopped  from  raising  the  objec- 
tion. But  that  matter  is  easily  determined.  The  assistant  dis- 
trict attorney  was  but  a  deputy,  and  by  section  61  of  the  same 
act  the  district  attorney  could  appoint  as  many  deputies  as  he 
saw  fit.  The  statute  only  authorized  the  board  to  pay  an  addi- 
tional assistant.  That  they  may  do  this  follows  from  the  views 
expressed  in  Tulare,  County  v.  May,  118  Cal.  303. 

If  the  plaintiff  was  not  a  deputy,  but  was  filling  an  office 
created  by  the  subdivision  alluded  to,  the  result  would  be  the 
same.  The  board  then  had  the  power  to  authorize  the  district 
attorney  to  fill  the  office  when,  in  their  judgment,  the  public 
interest  required  it.  In  my  judgment,  the  board  could  also 
cause  the  appointee  to  be  discharged,  when  in  their  judgment, 
his  services  were  no  longer  required  {Forol  v.  Harlot  Commrs., 
81  Cal.  19),  but  defendant  is  precluded  from  making  that  de- 
fense. 

The  judgment  is  reversed  and  a  new  trial  ordered. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 


[S.  F.  No.  1594.    Department  Two.— January  16,  1901.] 

BEXJAMIN  A.  BOSQUI,  Respondent,  v.  SUTRO  RAILROAD 
COMPANY,  Appellant. 

Negligence — Derailed  Oar — Testimony  as  to  Speed — Question  for 
Jury. — In  an  action  for  damages  for  alleged  nesligenee  in  the 
collision  of  a  derailed  electric-car  with  a  car  approaching  upon 
the  other  track,  it  cannot  be  said,  as  matter  of  law,  that  the 
jury  should  disregard  the  testimony  of  the  passengers  as  to  the 
speed  of  the  derailed  car,  and  accept  only  the  testimony  of  the 
experienced  railroad  men.  Where  no  objection  was  made  to  the 
testimony  of  the  passengers,  it  was  a  question  for  the  jury  to 
determine  what  witnesses  they  would  believe. 

In.  —  Conflicting  Evidence  as  to  Negligence  —  Conclusiveness  op 
Verdict. — Where  the  evidence  is  conflicting  upon  different  hy- 
potheses as  to  what  caused  the  derailment  of  the  car,  and  as  to 
the  negligence  of  the  motorman  upon  either  or  both  of  the  collid- 
ing cars  in  running  at  an  excessive  and  dangerous  rate  of  speed, 
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and  in  not  slopping  bis  car  in  time  to  avoid  the  collision,  to 
plaintiff's  injury,  and  there  is  no  question  of  contributory 
negligence,  the  verdict  of  the  jury  in  favor  of  the  plaintiff  is 
conclusive,  and  will  not  be  disturbed  upon  appeal. 

In. — Proximate  Cause  of  Injury — Gravel  Upon  Track— Excessive 
Speed — Application  of  Rule. — The  correct  rule  that  the  breach  of 
duty  complained  of  must  be  the  proximate  cause  of  the  injury 
to  the  plaintiff,  operating  in  a  natural  and  continuous  sequence, 
unbroken  by  any  new  cause,  to  produce  the  event,  and  without 
which  it  would  not  have  occurred,  cannot  be  necessarily  ap- 
plied on  the  assumption  that  the  collision  was  proximately  due 
to  an  obstruction  of  gravel  placed  upon  the  track  by  others, 
where  the  evidence  conflicts  as  to  whether  the  derailment  of 
the  car  did  not  cause  the  piling  up  of  the  gravel,  and  as  to 
whether  the  collision  would  have  occurred  with  force  if  the 
car  were  not  running  at  an  excessive  speed  over  the  gravel,  as- 
suming that  it  had  been  previously  placed  upon  the  track. 

Id. — Evidence — Comparison  as  to  Equipment  of  Road. — Evidence  is 
not  admissible  to  show  a  comparison  between  the  equipment 
of  the  defendant's  road  with  that  of  other  roads  in  the  same 
city. 

Id.— Rate  of  Safe  Speed — Harmless  Ruling.  —  The  exclusion  of  a 
question  as  to  the  possible  rate  of  speed  with  which  cars  could 
be  run  over  the  road  with  safety  is  harmless,  where  the  only 
objection  made  was  to  the  form  of  the  question,  and  the  wit- 
ness immediately  thereafter  was  allowed  to  testify  to  that  sub- 
ject matter. 

Id. — Duty  to  Passengers — Utmost  Care  of  Extremely  Cautious  Per- 
sons— Modification  of  Requested  Instructions. — A  railroad  com- 
pany is  bound  to  its  passengers  for  the  utmost  care  and  dili- 
gence of  extremely  cautious  persons,  and  is  responsible  for  the 
slightest  negligence.  Requested  instructions  to  the  effect  that 
the  standard  of  care  and  foresight  to  be  used  by  the  motorman 
of  an  electric-car  is  that  of  "the  average  prudent  man  standing 
in  his  shoes  and  compelled  to  exercise  care  in  the  same  situa- 
tion and  circumstances,"  are  properly  modified  by  substituting 
"an  extremely  cautious  person,"  instead  of  "the  average  pru- 
dent man." 

Id. — Province  of  Court  and  Jury. — It  is  the  province  of  the  court, 
and  not  of  the  jury,  to  say  whether  a  failure  to  exercise  the  ut- 
most oare,  or  the  care  which  an  extremely  cautions  man  would, 
under  the  same  circumstances,  have  exercised,  constitutes 
negligence;  while  it  is  for  the  jury  to  say  whether  such  care  was 
in  fact  exercised. 

Id. — Presumption  of  Negligence  from  Accident  to  Passenger. — The 
rule  that  "the  proof  of  the  occurrence  of  the  accident,  without 
fault  of  the  passenger,  is  prima  facie  proof  of  negligence  on  the 
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part  of  the  company,"  is  applicable  in  the  case  of  street  rail- 
ways operated  by  electricity  or  steam  power. 
Id. — Obstruction  Upon  Rails — Part  of  Instruction  Inapplicable  to 
Evidence — Prejudice  not  Presumed. — An  instruction  to  the  effect 
that  if  there  was  an  obstruction  upon  the  rails,  without  which 
the  accident  would  not  have  occurred,  the  plaintiff  cannot  re- 
cover unless  it  is  proved  that  defendant  or  its  servants  placed 
it  there,  or  unless  its  servants  could,  by  the  exercise  of  the  care 
of  a  very  cautious  person,  have  discovered  the  obstruction  in 
time  to  have  avoided  the  accident,  is  not  presumed  prejudicially 
erroueous  merely  because  there  was  no  evidence  that  defend- 
ant or  its  servants  placed  the  obstruction  upon  the  rails. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  and  from  an  order  denying  a  new 
trial.     William  R.  Daingerfield,  Judge. 

The  facts  are  stated  in  the  opinion. 

Stanley,  McKinstry,  Bradley  &  McKinstry,  and  Smith  & 
Murasky,  for  Appellant. 

C.  H.  Wilson,  for  Respondent. 

CHIPMAX,  C. — Action  for  personal  injury.  The  trial  was 
by  a  jury,  and  plaintiff  had  the  verdict.  Defendant  appeals 
from  the  judgment  and  from  an  order  denying  its  motion  for 
a  new  trial.  The  injury  was  caused  by  one  of  defendant's 
cars  leaving  the  rails  and  colliding  with  another  of  its  cars 
coming  from  an  opposite  direction. 

1.  It  is  contended  by  defendant  that  the  evidence  is  insuffi- 
cient to  justify  the  verdict.  Counsel  argues  the  point  upon 
the  assumption  either:  1.  That  the  judgment  can  be  sustained 
only  on  the  theory  that  defendant  failed  to  overcome  the  pre- 
sumption of  negligence  arising  from  proof  of  the  accident;  or 
2.  That  evidence  "real  and  substantial"  (Driscoll  v.  Marled  St. 
Cable  By.  Co.,  97  Cal.  553  *)  was  offered  by  plaintiff  that  the 
car  was  derailed  because  of  its  excessive  speed;  and  defendant's 
counsel  assume  that  plaintiff  will  not  contend  that  the  negli- 
gence of  defendant  was  affirmatively  shown  in  any  way  other 
than  by  proof  as  to  the  speed  of  the  car. 

Plaintiff,  however,  contends  not  only:  1.  That  the  car  was 
being  run  at  an  excessive  speed;  but  2.  That  with  even  ordinary 
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care  the  car  could  have  been  stopped  after  it  left  the  rails,  and 
before  the  collision;  3.  That  the  incoming  car  should  have  been 
stopped  before  it  collided  with  the  car  on  which  plaintiff  was 
a  passenger;  4.  That  the  car  was  not  derailed  by  gravel  pre- 
viously piled  on  the  rails,  as  contended  by  defendant,  but  that 
any  gravel  found  on  them  after  the  collision  was  thrown  there 
by  the  car  itself  while  running  along  the  side  of  the  rails; 
and  5.  If  it  be  true  that  some  person,  unknown  to  defendant, 
placed  the  obstruction  on  the  tracks,  still  defendant  was  guilty 
of  negligence  in  not  stopping  the  car  before  the  collision. 

Defendant  operates  an  electric  street  railway  line  from  the 
west  terminus  of  the  Sutter  street  car  line  to  the  Cliff  House. 
Defendant's  outgoing  car  37  left  its  starting  point  going  to  the 
Cliff  House  at  8:35  o'clock  P.  M.,  April  9,  1897;  on  Richmond 
avenue,  just  beyond  the  crossing  of  Commonwealth  avenue,  and 
on  a  straight  track,  car  37  left  the  rails,  and  continued  moving 
for  a  distance,  variously  stated  as  seventy  to  one  hundred  feet, 
when  it  collided  with  defendant's  incoming  car  29;  plaintiff  was 
riding  on  car  37,  which  was  crowded  with  passengers,  and  re- 
ceived the  injury  complained  of  by  reason  of  the  collision;  no 
question  of  plaintiff's  contributory  negligence  arises,  and  the 
evidence  is  undisputed  that  the  track  was  well  constructed  and 
the  appliances  for  operating  the  car  in  perfect  order,  and  suit- 
able for  the  purposes  for  which  they  were  being  used. 

Upon  the  question  of  the  speed  of  car  37  when  it  left  the  rails, 
it  is  conceded  by  defendant  that  the  evidence  is  conflicting — 
plaintiff's  witnesses  testifying  to  a  speed  of  fifteen  to  twenty- 
five  miles  an  hour,  and  defendant's  witnesses  to  a  speed  less 
than  eight  miles  an  hour  (the  motorman  put  it  at  seven  miles) 
— but  defendant  claims  that  its  witnesses  being  experienced 
railroad  men,  "such  testimony  is  entitled  to  more  weight  than 
that  of  ordinary  railroad  passengers."     This  view  of  the  evi- 
dence seems  not  unreasonable,  and,  if  the  fact  could  be  said 
to  be  one  peculiarly  within  the  knowledge  of  railroad  men, 
should  have  had  weight  with  the  jury,  but  we  cannot  say  as 
matter  of  law  that  the  jury  should  have  disregarded  the  one  and 
accepted  the  other  class  of  evidence.    Defendant  cites  the  case  of 
Grand  Rapids  etc.  R.  R.  Co.  v.  Huntley,  38  Mich.  37,  540,2  where 
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it  was  held  that  "opinions  of  persons  riding  in  cars  and  not  ob- 
serving from  the  outside,  should  be  excluded,  unless  the  wit- 
nesses first  show  such  extended  experience  and  observation  as  to 
qualify  them  for  forming  such  opinions  as  would  be  reliable." 
AVe  cannot  agree  with  this  statement,  but  even  if  sound  law, 
no  objection  was  made  to  the  testimony  of  plaintiff's  witnesses 
upon  this  or  any  other  ground;  their  testimony  went  to  the 
jury  unchallenged.  The  question  whether  defendant's  witnesses 
were  more  competent  to  testify  to  the  point  in  issue  than  plain- 
tiff's witnesses,  and  the  reason  for  giving  the  greater  credence 
to  the  opinions  of  defendant's  witnesses  were  considerations 
properly  addressed  to  the  jury,  and  with  their  conclusion,  there 
being  sufficient  evidence  to  support  it,  we  cannot  interfere. 
But  the  unusual,  if  not  a  dangerous,  speed  of  a  street-car  on  a 
straight  track,  unaccompanied  by  any  other  circumstance,  is 
not  negligence,  and  the  court  substantially  so  charged  the  jury. 
It  was  urged  at  the  trial,  and  is  urged  here,  that  the  evidence 
showed  that  gravel  or  loose  macadam  with  which  the  street 
was  paved  had  been  piled  on  the  rails  by  some  person  or  per- 
sons unknown  to  defendant,  and  that  the  car  was  thrown  from 
the  track  by  this  loose  material,  upon  which  the  car  came  so 
suddenly  that  it  was  impossible  for  the  motorman  to  check  the 
speed  and  prevent  the  car  from  running  onto  the  obstruction. 
Plaintiff  contended  and  now  urges  that  the  track  was  clear, 
and  that  this  loose  material,  afterward  found  packed  upon  the 
rails,  was  thrown  there  by  the  forward  truck  wheels  as  they 
passed  along  near  the  rails  in  the  loose  macadam  before  swerving 
to  the  left  toward  the  incoming  car,  and  was  run  over  by  the 
rear  truck  wheels  while  still  on  the  track,  thus  accounting  for 
the  crushed  appearance  of  gravel  on  the  rails  after  the  accident. 
The  motorman  testified  that  he  saw  the  obstruction  when  within 
ten  feet  of  it,  and  immediately  set  his  brake;  that  the  car  ran 
over  about  six  feet  of  the  gravel  on  the  track  and  then  left  it 
and  collided  with  car  29  at  a  point  about  seventy  feet  distant, 
and  that  car  37  was  running  about  seven  miles  an  hour  when 
it  struck  the  gravel.  Xo  other  person  saw  any  obstruction  on 
the  rails  before  the  car  went  off,  and  there  was  evidence  from 
which  an  inference  might  have  been  drawn  that  the  gravel  on 
the  rails  was  pushed  on  to  them  by  the  car  wheels  after  it  left 
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the  rails.  The  motormart  of  car  29  testified  that  he  saw  car 
3?  jump  the  track  when  four  lengths  from  his  car,  and  he  was 
traveling  about  seven  miles  an  hour  up  grade.  The  evidence 
was  that  both  cars  were  so  injured  as  to  show  that  they  came 
together  with  considerable  force  so  that,  as  testified  by  de- 
fendant's superintendent,  "the  front  of  car  37  was  broken  in, 
the  glass  broken  and  the  steps  wrenched  and  broken,  and  the 
front  poles  or  stanchions  broken.  The  king  bolt  was  also 
bent.     Car  29  was  damaged  in  a  similar  manner." 

These  stanchions  were  three  and  one-quarter  by  two  and  one- 
quarter  inches  dimensions,  and  by  the  concussion  passengers  in 
both  cars  were  unseated,  and  several  of  them  thrown  off  the  cars. 
An  experienced  engineer,  a  builder  and  operator  of  electric 
roads,  Mr.  Leland,  testified  that  a  car  weighing  twelve  tons, 
thirty-five  feet  long  (these  weighed  twelve  tons  and  were  thirty- 
seven  feet  long),  proceeding  down  a  five  and  eight-tenths  per 
cent  grade  (the  grade  at  the  point  in  question)  at  the  speed  of 
twenty-five  miles  an  hour,  could  be  stopped  in  fifty  feet;  at 
twenty  miles  an  hour  in  about  forty-two  feet;  at  seven  or  eight 
miles  an  hour  in  less  than  its  own  length.  He  further  testi- 
fied: "In  cases  of  emergency,  electric-cars  are  stopped  by  throw- 
ing in  the  reverse  current.  It  is  called  slugging  the  motors, 
and  it  causes  the  motors  to  act  as  generators  of  electricity, 
which  causes  the  car  first  to  stop  and  then  go  backward.  It  is 
a  very  simple  operation,  and,  if  the  car  at  the  time  of  the  ac- 
cident was  proceeding  motor  off  (as  the  motorman  testified  was 
the  fact),  could  have  been  applied  instantly.  I  have  never 
known  it  to  fail,  and  it  should  always  be  resorted  to  in  cases  of 
great  peril  or  imminent  danger.  It  stops  the  car  very  quickly." 
It  is  not  pretended  that  defendant's  motorman  resorted  to  this 
expedient,  or  did  more  than  apply  the  brake,  which  he  testified, 
from  what  he  said  he  afterward  learned,  did  not  have  any  eifect 
after  the  car  left  the  track.  It  is  quite  probable  that  the 
motorman  of  car  29,  coming  up  this  grade,  could  have  stopped 
his  car  in  time  to  have  avoided  the  collision,  if  Mr.  Leland 's 
testimony  is  to  be  believed,  and  it  be  true  that  car  37  was  going 
no  faster  than  seven  miles  an  hour  when  it  left  the  track.  He 
saw  car  37  coming  toward  him,  and  off  the  track,  one  hundred 
and  forty-eight  feet  or  four  carlengths  away,  and  at  the  speed 
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lie  was  traveling,  he  could  have  stopped  his  car  in  less  than  its 
own  length,  and  whether  car  37  went  seventy  feet  or  one  hun- 
dred feet,  after  it  left  the  track,  the  two  would  not  have  come 
together.  Motorman  Knox,  of  car  29,  also  testified  that  he 
set  his  brakes  and  reversed  his  motors,  and  was  "nearly  stopped" 
when  the  collision  happened.  He  testified  further:  "The  other 
that  was  approaching  me  was  not  going  over  seven  miles  an 
hour,  and  much  less,  I  think,  at  the  time  it  hit  my  car."  Mr. 
Knox  does  not  state  how  far  his  car  traveled  after  he  applied 
the  brakes  and  reversed  the  motor,  but  it  could  not  have  been 
over  thirty-five  feet  according  to  Mr.  Leland's  testimony.  This 
would  show  that  car  37,  after  the  brake  was  applied,  while  the 
car  was  on  the  track  and  with  the  brake  on  afterward,  to  more 
or  less  purpose,  ran  with  its  trucks  in  loose  macadam  over  a 
hundred  feet,  and  was,  when  it  collided  with  car  29,  still  going 
at  considerable  speed,  judging  from  the  effect  upon  the  two  cars. 
The  inference  drawn  by  the  jury  from  this  evidence  must  have 
been  that  when  car  37  jumped  the  track  it  was  going  at  a  high 
rate  of  speed,  as  plaintiff's  witnesses  testified  and  faster  than  the 
usual  speed  of  defendant's  cars,  and  much  faster  than  the  stat- 
utory limit  of  eight  miles  an  hour;  and  that  even  though  the 
car  was  derailed  by  means  of  the  obstruction,  the  collision  would 
not  have  occurred  but  for  the  excessive  speed  of  car  37  at  the 
time  it  left  the  track.  Then,  too,  the  jury  may  have  believed 
Mr.  Leland  in  stating  that  car  37  could  have  been  stopped  by 
the  slugging  process  he  described,  but  which  the  motorman 
failed  to  apply  or  account  for  not  applying.  The  jury  may  also 
have  believed  from  the  testimony  that  motorman  Knox,  of  car 
29,  was  negligent  in  not  stopping  his  car  in  time  to  avoid  the 
accident;  it  was  certainly  his  duty  to  do  so  if  reasonably  within 
his  power,  and  defendant  would  be  equally  liable  for  failure  of 
duty  on  his  part  as  for  failure  of  duty  on  the  part  of  motorman 
Rogers  of  car  37.  The  evidence  was  conflicting  upon  all  these 
hypotheses,  and  while  we  might  differ  with  the  jury  as  to  where 
the  preponderance  of  the  evidence  lay  as  to  one  or  more  of  the 
theories  upon  which  the  jury  must  have  determined  the  case, 
we  are  not  at  liberty  to  interpose  our  judgment  for  that  of  the 
jury,  where,  as  we  think  was  true,  there  was  some  real  and 
substantial  evidence  to  support  the  verdict. 
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Defendant's  counsel  correctly  state  the  general  rule  that  the 
breach  of  duty  upon  which  an  action  is  brought  must  be  not 
only  the  cause,  but  the  proximate  cause  of  the  damage  to  plain- 
tiff; and  as  stated  by  Shearman  and  Bedfield  on  Negligence, 
section  26:  "The  proximate  cause  of  an  event  must  be  under- 
stood to  be  that  which,  in  a  natural  and  continuous  sequence, 
unbroken  by  any  new  cause,  produces  that  event,  and  without 
which  that  event  would  not  have  occurred."  This  rule  is 
sought  to  be  applied  on  the  assumption  that  the  evidence  shows 
beyond  question  that  the  proximate  and  only  cause  of  the  colli- 
sion in  the  present  case  was  due  to  the  obstruction  on  the  rail- 
way track.  But  the  evidence  is  not  all  one  way  as  to  the  fact, 
and,  besides,  it  does  not  follow  that  the  car  would  have  left 
the  track  at  all  if  the  speed  had  been  seven  or  eight  miles  an 
hour  instead  of  more  than  twice  that  speed,  as  the  jury  were 
warranted  from  the  evidence  in  believing  it  to  have  been. 
Furthermore,  defendant's  counsel  ignore  the  evidence  of  a  new 
cause  for  the  collision  arising  after  the  car  left  the  track.  The 
nature  of  this  evidence  has  already  been  suggested.  For  ex- 
ample, the  excessive  speed  of  car  37  may  not  only  have  caused 
it  to  leave  the  track  when,  at  the  usual  speed,  it  would  have 
safely  passed  over  the  gravel  on  the  track  (assuming  that  gravel 
was  previously  placed  there),  but  had  the  speed  been  seven 
miles  an  hour  instead  of  fifteen  or  twenty,  the  car  would 
in  all  probability  not  have  run  eighty  or  a  hundred  feet  through 
the  loose  macadam,  or,  having  done  so,  the  two  cars  would  have 
come  together  with  little  or  no  force. 

2.  Error  is  claimed  in  sustaining  plaintiff's  objection  to  the 
following  question  put  to  defendant's  witness,  Superintendent 
Van  Frank:  aIIow  did  these  rails  used  on  this  electric  road 
compare  with  the  rails  used  on  other  roads  in  town,  both  electric 
and  cable?"  In  sustaining  the  objection,  the  court  said:  "You 
can  go  into  probative  matters  as  to  how  this  road  is  built,  if 
you  want  to  show  it  is  a  safely  built  road  and  safely  equipped." 
Counsel  stated  that  their  purpose  was  to  show  that  on  a  road 
such  as  this,  and  with  such  cars  as  were  there  used,  the  cars 
could  run  over  the  track  thirty  miles  an  hour  with  safety.  The 
court  remarked:  "I  don't  say  you  cannot  prove  that,  but  I  don't 
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think  you  can  prove  it  in  that  way.  You  ask  the  witness  now 
to  compare  the  equipments  of  this  road  with  equipments  of 
other  roads."  "We  think  the  ruling  was  correct,  and  besides 
•the  record  shows  that  counsel  got  what  they  wanted  from  the 
witness  later  on. 

3.  The  same  witness  was  asked  the  following  question: 
"Now,  at  what  rate  of  speed  could  those  cars  be  run,  if  it  were 
so  desired,  with  absolute  safety,  so  far  as  derailment  was  con- 
cerned ?"  The  court  sustained  plaintiff's  objection,  and  the 
ruling  is  claimed  to  be  error.  The  court  remarked  that  the 
objection  was  to  the  form  only,  and  that  counsel  were  entitled 
to  some  of  the  points  suggested  by  the  question,  and  counsel 
did  immediately  ask  the  witness  whether  a  car  such  as  Xo.  37 
"could  not  be  run  over  that  road  on  a  straightaway,  barring 
curves,  at  a  speed  of  thirty  miles  an  hour,  without  derailment," 
and  the  witness  answered  it  could.  Conceding  error  in  the 
ruling  it  was  without  injury. 

4.  Defendant  asked  certain  instructions  marked  2  and  3, 
which  the  court  gave  with  modifications.  The  refusal  to  give 
the  instructions  as  asked,  and  in  giving  them  as  modified,  is  as- 
signed as  error.  The  instructions  involved  were  intended  to 
guide  the  jury  with  reference  to  the  duty  of  the  motorman, 
and  especially  as  to  the  degree  of  care  required  of  him  when 
suddenly  confronted  with  an  obstruction  on  the  track,  whose 
presence  there  he  could  not  reasonably  have  anticipated  or 
foreseen.  Defendant  asked  that  the  jury  be  told  that  defend- 
ant would  not  be  liable  if  the  motorman  exercised  such  care  as 
"would  have  governed  an  ordinarily  prudent  man  in  the  same 
circumstances,"  etc.  Again,  that  "the  standard  of  care  to  be 
used  by  motormen  ....  must  be  measured  by  the  foresight 
and  caution  of  the  average  prudent  man  standing  in  their  shoes 
and  compelled  to  exercise  care  ....  in  the  same  situation  and 
surrounded  by  the  same  circumstances."  The  court  defined 
the  standard  of  care  to  be  used  by  the  motorman  to  be  that  of 
a  "very  cautious  man  standing  in  his  shoes,  and  compelled  to 
exercise  care  ....  in  the  same  situation  and  surrounded  by 
the  same  circumstances."  Again  the  court  said:  "If  he  acted 
in  the  premises  with  the  same  care  as  would  be  exercised  under 
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the  same  circumstances  by  an  extremely  cautious  person,"  etc. 
It  is  conceded  by  defendant's  counsel  that  carriers  of  passen- 
gers must  exercise  "great  care,  or  the  utmost  care,  or  even  the 
care  of  very  cautious  persons,"  and  that  an  instruction  so  stat- 
ing would  not  have  been  erroneous  "without  the  additional 
reference  to  surrounding  circumstances";  but  it  is  urged  that 
as  given  the  instruction  "exacts  double-distilled  care  of  the  de- 
fendant common  carrier."  The  objection  is  stated  in  another 
form  as  follows:  "The  reasonable  and  prudent  man,  in  view 
of  the  circumstances  which  surrounded  Sogers,  the  motorman 
of  car  37,  would  exercise  the  utmost  care;  and  this  is  all  that 
can  be  reasonably  exacted  of  the  common  carrier.  The  ex- 
tremely cautious  person  under  such  circumstances  would  exer- 
cise extraordinary  care,  which  the  law  does  not  require  of  a 
common  carrier";  and  it  is  urged  that  "the  effect  of  such  a 
rule  would  be  to  make  common  carriers  insurers  of  their  passen- 
gers, since  a  jury  might  always  find  an  accident  could  have 
been  avoided  if  the  motorman  ....  had  exercised,  under  all 
(the  circumstances  of  the  case,  ....  such  care  as  a  'very  cau- 
tious man/  or  an  'extremely  cautious  person/  would  have  exer- 
cised." It  is  further  urged  that  it  was  for  the  jury  and  not  for 
the  court  to  say  whether  a  failure  to  employ  extremely  cautious 
men  is  a  breach  of  the  carrier's  obligation  to  exercise  the  ut- 
most care. 

It  was  said  in  Treadwell  v.  Whittier,  80  Cal.  574,3  after  cit- 
ing certain  cases  decided  by  this  court:  "It  thus  appears  to  be 
settled  law  in  this  state  that  a  proprietor  of  stage-coaches  is 
liable  for  the  slightest  negligence  in  regard  to  the  vehicle  pro- 
vided by  him;  that  he  is  responsible  to  his  passenger  for  the 
utmost  care  and  diligence  of  extremely  cautious  persons."  In 
speaking  of  the  rule  as  applied  to  railroad  companies,  the  court 
said:  "The  railroad  company  is  bound  for  the  utmost  care  and 
diligence  of  very  cautious  persons,  and  is  responsible  for  any, 
even  the  slightest,  neglect."  Many  cases  are  cited  approvingly 
where  such  expressions  are  used  as  "extreme  vigilance,"  "aa  far 
as  human  care  and  foresight  can  go,"  "greatest  possible  care," 
"is  liable  for  the  smallest  negligence,"  "highest  degree  of  care," 
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and  the  like,  as  indicating  the  degree  of  care  required.  In  Mc- 
Currie  v.  Southern  Pac.  Co.,  122  Cal.  558,  the  rule  as  to  rail- 
roads was  stated  as  follows:  "The  carrier  of  passengers  is  re- 
quired to  exercise  the  highest  degree  of  care  in  their  transporta- 
tion, and  is  responsible  for  injuries  received  by  them  while  in 
the  course  of  transportation,  which  might  have  been  avoided 
by  the  exercise  of  such,  care."  We  cannot  see  that  the  instruc- 
tions complained  of  intensified  the  rule  by  the  use  of  any  un- 
warranted adjectives.  The  use  of  the  terms  "very  cautious 
person*'  and  "extremely  cautious  person"  finds  ample  justifica- 
tion in  adjudicated  cases  of  recognized  authority,  and  the  qual- 
ifying words  "under  the  same  circumstances,"  seem  to  us  rather 
favorable  to  defendant  than  otherwise,  and,  indeed,  were  used 
in  the  instruction  asked  by  it.  Negligence  always  is  relative 
to  the  circumstances  surrounding  the  case.  (Franklin  v.  South- 
ern Cal.  Motor  Boad  Co.,  85  Cal.  63.) 

It  was  for  the  court  to  instruct  the  jury  as  to  what  constitutes 
negligence,  and  hence  it  was  not  error  for  the  court  to  instruct 
as  it  did.  It  is  not  true  that  it  was  for  the  jury  to  say  whether 
a  failure  to  exercise  the  utmost  care,  or  the  care  which  an  ex- 
tremely cautious  man  would,  under  the  circumstances,  have 
exercised  would  constitute  negligence;  this  was  the  function 
of  the  court,  while  the  jury  was  to  say  whether  such  care  had 
in  fact  been  exercised. 

5.  It  is  contended  that  the  court  erred  in  instructing  the  jury 
that  "the  proof  of  the  occurrence  of  the  accident,  without  fault 
of  the  passenger,  is  prima  facie  proof  of  negligence  on  the  part 
of  the  company."  The  claim  is  that  the  rule  is  not  applicable 
to  street  railway  companies.  (Citing  Hastings  v.  Central  Cross- 
ioivn  By.  Co.,  40  X.  Y.  Supp.  93,  where  the  cars  were  drawn  by 
horses.) 

The  rule,  as  the  trial  court  gave  it,  has  been  applied  in  this 
state  to  stage-coaches  (Boyce  v.  California  Stage  Co.,  25  Cal. 
400;  Bush  v.  Barnett,  96  Cal.  202);  to  elevators  in  buildings 
(Treadwell  r.  'WhiUier,  supra);  in  the  case  of  explosion  in  a 
d}Tiamite  factory  (Judson  v.  Giant  Powder  Co.,  107  Cal.  549,4 
where  the  principle  upon    which  the  rule  rests  was    clearly 
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stated) ;  in  case  of  a  stcani  railway  while  operating  in  the  streets 
of  a  city.  (McCnrrie  v.  Southern  Pac.  Co.,  supra.)  There  is  no 
principle  upon  which  an  exception  to  the  rule  can  be  made  in 
the  case  of  street  railways,  especially  where  operated  by  elec- 
tricity or  steam  power.  The  reason  of  the  rule  is  equally  ap- 
plicable to  electric-cars  operating  in  a  city. 

6.  The  court  gave  the  following  instruction:  "If  you  find 
that  there  was  an  obstruction  on  the  rails,  the  question  arises, 
'would  the  accident  have  occurred  if  there  had  been  no  obstruc- 
tion?' If  you  find  that  the  accident  would  not  have  occurred 
without  the  obstruction,  then  subject  to  what  I  have  just  told 
you,  the  obstruction  was  the  proximate  cause  of  the  injuries 
to  plaintiff,  and  he  cannot  recover  from  defendant,  unless,  on 
the  whole  case,  it  has  been  shown  by  competent  evidence  that 
defendant,  or  its  servants,  placed  the  obstruction  on  the  rails, 
or  unless  the  servants  of  defendant  could  by  the  exercise  of  the 
care  exercised  by  a  very  cautious  person,  have  discovered  the 
obstruction  in  time  to  have  avoided  the  accident."  There  was 
no  evidence  whatever  that  defendant  or  its  servants  placed  the 
obstruction  on  the  rails,  and  it  is  contended  that  it  was  error 
to  assume  the  possible  existence  of  a  state  of  facts  which  the 
jury  had  no  right  to  find,  there  being  no  evidence  of  any  such 
facts.  In  People  v.  Cochran,  61  Cal.  548,  it  was  said:  "If  an 
instruction  in  a  case  is  asked  which  refers  to  facts  which  there 
is  no  evidence  to  prove,  it  is  not  error  to  refuse  to  give  it,  and 
if  given,  although  in  fact  erroneous  in  the  abstract,  it  will  not 
be  regarded  as  an  error  for  which  the  judgment  will  be  reversed, 
unless  it  be  manifest  that  the  jury  was  misled  by  it  to  the  preju- 
dice of  the  defendant.  Presumptively,  however,  an  erroneous 
proposition  of  law,  referring  in  no  way  to  the  evidence  in  the 
case  submitted  to  the  jury,  has  not  prejudiced  the  defendant.'' 
If  this  latter  statement  be  true,  surely  a  correct  proposition 
of  law  under  like  circumstances  would  not  necessarily  mislead 
the  jury.  In  the  present  case,  there  was  not  the  slightest  evi- 
dence or  suspicion  pointing  to  the  defendant  as  having  placed 
the  obstruction  on  the  rails,  and  we  do  not  think  the  instruc- 
tion assumes  that  any  such  evidence  existed.  "We  do  not  be- 
lieve that  the  reference  made  to  defendant  in  that  connection 
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could,  in  view  of  the  evidence  in  the  case,  have  made  the  slight- 
est impression  on  the  jury  to  defendant's  prejudice. 
We  advise  that  the  judgment  and  order  be  affirmed. 

Smith,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  are  affirmed. 

McFarland,  J.,  Henshaw,  J.,  Temple,  J. 


[L.  A.  No.  800.     In  Bank— January  18,  1901.] 

MILLER  &  LUX,  a  Corporation,  Appellant,  v.  J.  B.  BATZ, 
Treasurer  of  Kern  County,  Bespondent. 

Swamp  Land  Fund — Mandamus  by  Purchaser — Appeal — Argument — 
Objection  not  Urged  —  Assignment  op  Eight  not  Pleaded — Re- 
versal "VVith  Leave  to  Amend. — Upon  appeal  by  a  purchaser  of 
reclaimed  swamp  lands  from  a  judgment  refusing  mandamus  to 
the  county  treasurer  for  a  proportion  of  the  swamp  land  fund, 
where  the  only  question  argued  was  upon  an  untenable  plea  of 
the  statute  of  limitations,  and  the  interest  of  the  appellant  was 
not  questioned  or  objected  to  in  either  court,  and  appellant 
represented  to  this  court  that  an  assignment  of  the  right  to  the 
fund  not  pleaded  was  in  fact  made  by  appellant's  grantor,  who 
reclaimed  the  land,  held  that  the  judgment  should  be  reversed, 
with  leave  to  the  plaintiff  to  amend  the  petition  and  submit 
additional  evidence  in  support  thereof. 

Id. — Statute  of  Limitations — Cause  of  Action  Upon  Contract  and 
not  Upon  Statute. — A  cause  of  action  to  recover  a  proportion  of 
the  swamp  land  fund  is  not  founded  upon  a  liability  created  by 
statute,  and  is  not  subject  to  the  limitation  of  three  years 
prescribed  by  subuhision  1  of  section  33S  of  the  Code  of  Civil 
Procedure;  but  it  is  based  upon  a  contract  between  the  state 
and  the  purchaser  who  has  reclaimed  the  land  and  his  assigns, 
to  repay  part  of  the  reclamation  money,  and  is  subject  to  the 
limitation  provided  for  actions  upon  contracts. 

Id. — Obligation  of  Contract  Evidenced  by  Statute. — The  fact  that 
the  obligation  of  the  contract  on  the  part  of  the  state  is  evi- 
denced by  statute,  and  arises  upon  the  acceptance  by  the  pur- 
chasers of  the  offer  made  by  the  state,  and  the  performance  of 
the  work  prescribed  as  a  condition  of  the  payment  agreed  to, 
does  not  render  the  cause  of  action  one  created  by  statute. 
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Id. — Mandamus  Against  County  Treasurer  —  County  as  Agency  for 
State: — Measure  of  Right. — A  right  of  action  upon  mandamus 
against  the  county  treasurer,  for  the  purpose  of  recovering  the 
money  paid  to  the  state,  which  the  state,  for  its  convenience, 
has  deposited  with  the  county  as  one  of  its  governmental  agen- 
cies, is  measured  by  the  right  of  the  plaintiff  to  maintain  an  ac- 
tion against  the  state  upon  the  contract  made  with  the  state. 

Id. — Applicability  of  Statute  of  Limitations. — The  applicability  of 
the  statute  of  limitations  is  determined  by  the  nature  of  the 
cause  of  action,  and  not  by  the  form  of  the  action. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County.     J.  W.  Mahon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court  and  in  the 
opinion  in  Department  therein  referred  to. 

Joseph  B.  Garber,  for  Appellant. 

J.  W.  Ahern,  for  Respondent. 

HARRISON,  J. — The  judgment  appealed  from  was  affirmed 
in  Department,  June  15,  1900  (61  Pac.  Rep.  935),  upon  the  au- 
thority of  Carpenter  v.  San  Francisco  Sav.  Union,  128  Cal.  516. 
A  rehearing  was  granted  upon  the  representation  that  the  ques- 
tion upon  which  the  Carpenter  case  was  decided  had  not  been 
presented  by  the  plaintiff  or  by  the  defendant  either  at  the  trial 
in  the  court  below  or  in  the  briefs  here  upon  the  appeal.  In 
view  of  this  fact,  and  of  the  further  fact  that  the  plaintiff 
states  in  its  petition  for  rehearing  that  the  reclamation  of  all 
the  lands  in  the  district  was  made  entirely  by  its  immediate 
predecessors  in  interest,  and  not  by  the  original  purchasers  of 
the  lands,  and  that  before  the  commencement  of  this  action  ap- 
pellant's immediate  predecessors  in  interest  executed  an  assign- 
ment to  it  of  the  claim  now  involved,  we  have  determined  to 
remand  the  case  with  leave  to  the  plaintiff  to  amend  its  peti- 
tion and  submit  additional  evidence  in  support  thereof  should 
it  be  so  advised. 

As  the  statute  of  limitations  which  is  pleaded  as  a  defense, 
and  has  been  argued  upon  this  appeal,  will  doubtless  arise  upon 
the  next  trial,  it  is  proper  to  consider  the  same.  Counsel  have 
discussed  in  their  briefs  the  applicability  of  different  statutes  of 


404  Miller  &  Lux  v.  Batz.  [131  Cal. 


limitation  upon  the  plaintiff's  cause  of  action,  but  as  the  de- 
fendant has  pleaded  only  the  statute  prescribed  in  subdivision  1 
of  section  338  of  the  Code  of  Civil  Procedure,  it  is  only  neces- 
sary to  determine  whether  the  action  is  barred  by  the  provision 
thus  pleaded.     That  subdivision  prescribes  three  years  as  the 
time  within  which  an  action  may  be  commenced  upon  a  liability 
created   by  statute    other  than   a  penalty  or    forfeiture.     The 
plaintiff's  cause  of  action  herein  is  not  founded  upon  a  liability 
created  by  statute,  but  is  based  upon  a  contract  between  him 
and  the  state,  and  is  subject  to  only  those  provisions  of  the 
statute  of  limitations  which  are  applicable  to  causes  of  action 
arising  out  of  contractual  relations.     The  state  has  in  effect 
declared  in  section  3477  of  the  Political  Code  and  preceding 
sections  that  the  holders  of  certificates  of  purchase  of  swamp 
and  overflowed  lands  may  reclaim  the  same  either  by  themselves 
or  through  the  agency  of  a  reclamation  district;  and  that  when- 
ever the  works  of  reclamation  are  completed,  or  the  sum  of  two 
dollars  per  acre  has  been  expended  in  the  work  of  reclamation, 
there  shall  be  repaid  to  each  purchaser  or  his  assigns  out  of  the 
swamp  land  fund,  after  making  certain  deductions  therefrom, 
his  proportion  of  the  amount  which  has  been  contributed  to 
that  fund.     The  purchasers  are  under  no  obligation  to  reclaim 
the  land,  but  the  state  agrees  that,  if  they  do  reclaim  it,  it  will 
repay  to  them  this  amount  of  money.     The  obligation  of  the 
state  to  make  this  payment  is  not  a  liability  created  by  statute, 
but  arises  from  the  acceptance  by  the  purchasers  of  the  offer 
made  by  the  state,  and  the  performance  of  the  work  which  the 
state  has  prescribed  as  the  condition  upon  which  it  will  make 
the  payment.     This  obligation  in  favor  of  the  purchaser  is  of 
the  same  character  and  arises  at  the  same  time  as  does  his  right 
to  receive  a  patent  for  the  land.     The  fact  that  the  obligation 
is  evidenced  by  statute  does  not  render  the  plaintiff's  cause  of 
action  one  "created"  by  statute.     All  contracts  with  the  state 
have  their  authority  in  some  statutory  provision,  but  it  is  not 
to  be  assumed,  in  the  absence  of    express  provision  to  that 
effect,  that  the  legislature  intended  to  prescribe  a  different  rule 
of  limitations  for  actions  against  the  state  upon  its  contract  from 
that  for  actions  upon  other  contracts.     The  liability  of  the  state 
to  the  plaintiff  herein  results  from  its  agreement  to  repay  the 
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money,  but  it  is  not  "created"  by  the  statute  as  is  the  liability 
upon  a  swamp  land  assessment  for  reclamation  purposes  (People 
v.  Hulbert,  71  Cal.  72),  or  the  liability  of  a  stockholder  for  his 
proportion  of  the  corporate  debts  (Bank  of  San  Luis  Obispo  v. 
Pacific  Coast  S.  Co.,  103  Cal.  594),  or  the  right  to  maintain 
an  action  for  the  recovery  of  taxes.  (Sun  Diego  v.  Iliggins,  115 
Cal.  170.)  Such  liabilities  are  "created"  by  statute,  and  exist 
only  by  express  declaration  of  the  statute.  The  distinction  is 
clearly  pointed  out  in  Iligby  v.  Calaveras  County,  18  Cal.  176, 
where  the  court  said  in  reference  to  the  question  then  under 
consideration,  and  that  it  was  governed  by  the  statute  which  is 
here  pleaded:  "This  duty  is  not  cast  by  contract,  but  by  the  law, 
and  the  same  law  provides  the  compensation,  or,  in  other  words, 
creates  the  liability  upon  the  part  of  the  county  to  pay  the 
compensation." 

Although  the  action  is  against  the  respondent  as  treasurer 
of  the  county,  it  is  for  the  purpose  of  recovering  money  which 
has  been  paid  to  the  state,  and  which  the  state,  for  its  own  con- 
venience, has  deposited  with  the  county  as  one  of  its  govern- 
mental agencies.  The  plaintiff's  right  to  maintain  the  action 
against  the  respondent  is  measured  by  his  right  to  maintain  it 
against  the  state.  (See  County  of  Kings  v.  County  of  Tulare, 
119  Cal.  509.)  The  nature  of  the  cause  of  action,  and  not  the 
form  of  the  action,  determines  the  applicability  of  the  statute 
of  limitations.  (De  Haven  v.  Bartholomew,  57  Pa.  St.  126; 
Higby  v.  Calaveras  County,  supra.) 

The  judgment  is  reversed  and  the  cause  remanded,  with 
leave  to  the  plaintiff  to  amend  its  petition. 

Yan  Dyke,  J.,  Garoutte,  J.,  McFarland,  J.,  and  Temple,  J., 
concurred. 
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limitation  upon  the  plaintiff's  cause  of  action,  but  as  the  de- 
fendant has  pleaded  only  the  statute  prescribed  in  subdivision  1 
of  section  338  of  the  Code  of  Civil  Procedure,  it  is  only  neces- 
sary to  determine  whether  the  action  is  barred  by  the  provision 
thus  pleaded.     That  subdivision  prescribes  three  years  as  the 
time  within  which  an  action  may  be  commenced  upon  a  liability 
created   by  statute    other  than   a  penalty  or   forfeiture.     The 
plaintiff's  cause  of  action  herein  is  not  founded  upon  a  liability 
created  by  statute,  but  is  based  upon  a  contract  between  him 
and  the  state,  and  is  subject  to  only  those  provisions  of  the 
statute  of  limitations  which  are  applicable  to  causes  of  action 
arising  out  of  contractual  relations.     The  state  has  in  effect 
declared  in  section  34;  7  of  the  Political  Code  and  preceding 
sections  that  the  holders  of  certificates  of  purchase  of  swamp 
and  overflowed  lands  may  reclaim  the  same  either  by  themselves 
or  through  the  agency  of  a  reclamation  district;  and  that  when- 
ever the  works  of  reclamation  are  completed,  or  the  sum  of  two 
dollars  per  acre  has  been  expended  in  the  work  of  reclamation, 
there  shall  be  repaid  to  each  purchaser  or  his  assigns  out  of  the 
swamp  land  fund,  after  making  certain  deductions  therefrom, 
his  proportion  of  the  amount  which  has  been  contributed  to 
that  fund.     The  purchasers  are  under  no  obligation  to  reclaim 
the  land,  but  the  state  agrees  that,  if  they  do  reclaim  it,  it  will 
repay  to  them  this  amount  of  money.     The  obligation  of  the 
state  to  make  this  payment  is  not  a  liability  created  by  statute, 
but  arises  from  the  acceptance  by  the  purchasers  of  the  offer 
made  by  the  state,  and  the  performance  of  the  work  which  the 
state  has  prescribed  as  the  condition  upon  which  it  will  make 
the  payment.     This  obligation  in  favor  of  the  purchaser  is  of 
the  same  character  and  arises  at  the  same  time  as  does  his  right 
to  receive  a  patent  for  the  land.     The  fact  that  the  obligation 
is  evidenced  by  statute  does  not  render  the  plaintiff's  cause  of 
action  one  "created*'  by  statute.     All  contracts  with  the  state 
have  their  authority  in  some  statutory  provision,  but  it  is  not 
to  be  assumed,  in  the  absence  of    express  provision  to  that 
effect,  that  the  legislature  intended  to  prescribe  a  different  rule 
of  limitations  for  actions  against  the  state  upon  its  contract  from 
that  for  actions  upon  other  contracts.     The  liability  of  the  state 
to  the  plaintiff  herein  results  from  its  agreement  to  repay  the 
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money,  but  it  is  not  "created"  by  the  statute  as  is  the  liability 
upon  a  swamp  land  assessment  for  reclamation  purposes  (People 
v.  Hulbert,  71  Cal.  72),  or  the  liability  of  a  stockholder  for  his 
proportion  of  the  corporate  debts  (Bank  of  San  Luis  Obispo  v. 
Pacific  Coast  S.  Co.,  103  Cal.  591),  or  the  right  to  maintain 
an  action  for  the  recovery  of  taxes.  (San  Diego  v.  Higgins,  115 
Cal.  170.)  Such  liabilities  are  "created"  by  statute,  and  exist 
only  by  express  declaration  of  the  statute.  The  distinction  is 
clearly  pointed  out  in  Higby  v.  Calaveras  County,  18  Cal.  176, 
where  the  court  said  in  reference  to  the  question  then  under 
consideration,  and  that  it  was  governed  by  the  statute  which  i3 
here  pleaded:  "This  duty  is  not  cast  by  contract,  but  by  the  law, 
and  the  same  law  provides  the  compensation,  or,  in  other  words, 
creates  the  liability  upon  the  part  of  the  county  to  pay  the 
compensation." 

Although  the  action  is  against  the  respondent  as  treasurer 
of  the  county,  it  is  for  the  purpose  of  recovering  money  which 
has  been  paid  to  the  state,  and  which  the  state,  for  its  own  con- 
venience, has  deposited  with  the  county  as  one  of  its  govern- 
mental agencies.  The  plaintiff's  right  to  maintain  the  action 
against  the  respondent  is  measured  by  his  right  to  maintain  it 
against  the  state.  (See  County  of  Kings  v.  County  of  Tulare, 
119  Cal.  509.)  The  nature  of  the  cause  of  action,  and  not  the 
form  of  the  action,  determines  the  applicability  of  the  statute 
of  limitations.  (De  Haven  v.  Bartholomeiv,  57  Pa.  St.  12G; 
Higby  v.  Calaveras  County,  supra.) 

The  judgment  is  reversed  and  the  cause  remanded,  with 
leave  to  the  plaintiff  to  amend  its  petition. 

Tan  Dyke,  J.,  Garoutte,  J.,  McFarland,  J.,  and  Temple,  J., 
concurred. 
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[Sac.  No.  853.    Department  One.— January  22,  1901.] 

LEE  DOON  et  al.,  Respondents,  v.  DANIEL  TESH  et  al.,  Ap- 
pellants. 

Contest  of  Mining  Claim — Diligence — Dismissal  of  New  Trial  Pro- 
ceedings not  Prosecuted. — An  action  brought  under  section  2326 
of  the  Revised  Statutes  by  an  adverse  claimant  to  determine  a 
contest  of  the  right  to  the  possession  of  mining  ground,  for 
which  a  patent  is  sought  by  the  defendant,  is  required  to  be 
prosecuted  with  reasonable  diligence,  and  where  judgment  was 
rendered  for  the  defendant,  and  a  motion  for  new  trial  was 
made  by  the  plaintiff,  and  remained  pending  for  more  than 
twelve  years  after  amendments  were  served  to  plaintiff's  pro- 
posed statement,  without  explanation  or  excuse  for  the  delay, 
the  proceedings  for  the  new  trial  should  be  dismissed. 

Id. — Duty  of  Party  Moving  for  a  New  Trial. — It  is  the  duty  of 
the  party  moving  for  a  new  trial  to  prosecute  the  motion,  and  it 
is  not  the  duty  of  the  defendant  who  has  served  proposed 
amendments  to  the  plaintiff's  statement  to  take  any  further 
proceedings  toward  its  settlement. 

Id. — Denial  of  Previous  Motion  not  Appealed  from — Renewal  of 
Motion — Res  Adjudicata  —  Identity  of  Facts. — An  order  not 
appealed  from  denying  a  previous  motion  to  dismiss  the  pro- 
ceedings for  a  new  trial,  made  two  years  previously  to  a  re- 
newal of  the  motion,  is  not  res  adjudicata  upon  the  renewed 
motion,  unless  it  appears  that  the  order  made  thereon  was  made 
upon  the  same  facts  which  existed  when  the  previous  motion 
was  made. 

Id. — Burden  Upon  Plaintiff — Absence  of  Showing — Abuse  of  Dis- 
cretion^— The  burden  was  upon  the  plaintiff  to  show  that  the  facts 
were  the  same  upon  the  two  motions.  In  the  absence  of  such 
showing,  and  of  any  explanation  of  the  delay,  it  was  an  abuse 
of  discretion  not  to  dismiss  the  proceedings  for  a  new  trial 
upon  the  renewed  motion. 

APPEAL  from  an  order  of  the  Superior  Court  of  Siskiyou 
County  refusing  to  dismiss  proceedings  for  a  new  trial.  J.  S. 
Beard,  Judge. 

The  facts  are  stated  in  the  opinion. 

R.  S.  Taylor,  for  Appellants. 

H.  B.  Gillis,  for  Eespondents. 
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CHIPMAX,  C. — Motion  by  defendants  to  dismiss  for  neglect 
to  prosecute  with  diligence. 

In  1882  plaintiffs  brought  the  action  to  determine  their  right 
to  the  possession  of  certain  mining  ground  as  against  defend- 
ants' right  to  possession.  The  action  was  brought  under  sec- 
tion 2326  of  the  Revised  Statutes  of  the  United  States.  De- 
fendants had  judgment  on  demurrer  in  January,  1882.  An  ap- 
peal was  taken  to  this  court  and  the  judgment  was  reversed  as 
to  one  of  the  plaintiffs,  with  instructions  to  overrule  the  de- 
murrer to  his  complaint  with  leave  to  defendants  to  answer 
thereto,  and  as  to  the  other  plaintiffs  the  judgment  on  the  de- 
murrer was  affirmed.  Subsequently,  in  1886,  the  cause  was 
tried  by  the  court  without  a  jury,  findings  made  in  favor  of  de- 
fendants, and  it  was  adjudged  that  the  plaintiff,  as  to  whom 
the  action  remained,  take  nothing,  and  judgment  was  entered 
for  defendants  November  29,  1886.  Plaintiffs  served  a  state- 
ment on  motion  for  a  new  trial  August  13,  1887,  proposed 
amendments  to  which  were  served  by  defendants  September  2, 
1887.  No  further  steps  were  taken  on  the  motion  for  new  trial. 
The  judge  who  rendered  judgment  and  made  the  findings  went 
out  of  office,  and  on  July  3,  1897,  a  motion  was  made  before  his 
successor  by  defendants'  counsel  "to  dismiss  proceedings  now 
pending  in  said  action."  The  notice  of  the  motion  stated  that 
"said  motion  will  be  made  upon  the  records,  files,  and  papers 
in  said  cause  and  upon  the  ground  of  plaintiffs'  neglect  to  prose- 
cute said  action  with  diligence."  The  motion  was  to  dismiss 
all  proceedings  now  pending  in  the  action,  and  the  court  denied 
the  motion  April  13,  1898,  and  no  appeal  was  taken  from  the 
order.  Defendants,  on  April  20,  1900,  gave  notice  of  a  motion 
"to  dismiss  said  cause  and  all  proceedings  now  pending  there- 
in," stating  that  "said  motion  will  be  made  upon  the  records, 
files,  and  papers  in  said  cause,  and  upon  the  ground  that  plain- 
tiffs have  neglected  and  refused  to  prosecute  said  action  in  re- 
fusing and  neglecting  to  settle  the  statement  on  motion  for  a 
new  trial,  or  to  take  any  step  for  its  settlement  for  the  period 
of  ten  years."  A  motion  was  made  in  accordance  with  the 
notice,  and  on  May  8,  1900,  was  denied  and  the  appeal  is  from 
this  order. 
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Respondents  make  no  objection  to  the  form  of  the  record, 
and  treat  all  the  matters  set  out  in  the  transcript  as  properly 
here,  and  we  shall  also  do  so. 

Respondents  concede  that  the  order  now  here  was  appealable 
(McDonald  v.  McConkey,  57  Cal.  325);  but  they  contend  that 
defendants  having  failed  to  appeal  from  the  order  denying  the 
first  motion  to  dismiss,  made  April  13,  1898,  that  order  became 
res  judicata  and  terminated  defendants'  right  to  move  for  a  dis- 
missaL  We  do  not  think  defendants  were  precluded  from 
again  making  a  motion  to  dismiss  under  the  facts  shown  in 
this  case. 

Here  plaintiffs  gave  notice  of  intention  to  move  for  a  new 
trial  and  served  a  proposed  statement,  and  defendants  served 
their  proposed  amendments  and  there  the  plaintiffs  halted. 
Defendants  had  applied  at  the  United  States  land  office  for  a 
patent,  and  plaintiffs  interposed  adverse  claims  and  filed  a  pro- 
test in  the  land  office,  claiming  a  portion  of  the  land  claimed  by 
defendants.  Under  section  2326  of  the  United  States  Revised 
Statutes  this  protest  stayed  proceedings  '"'until  the  controversy 
shall  have  been  settled  or  decided  by  a  court  of  competent  juris- 
diction or  the  adverse  claim  waived."  The  statute  makes  it  the 
duty  of  the  adverse  claimant,  "within  thirty  days  after  filing 
his  claim  to  commence  proceedings  in  a  court  of  competent 
jurisdiction  to  determine  the  right  of  possession,  and  prosecute 
the  same  with  reasonable  diligence  to  final  judgment;  and  a 
failure  so  to  do  shall  be  a  waiver  of  his  adverse  claim."  The 
statute  also  provides  that  after  final  judgment  the  party  entitled 
to  possession  of  the  claim  may  file  a  certified  copy  of  the  judg- 
ment-roll with  the  register  of  the  land  office,  and  upon  comply- 
ing with  certain  other  provisions  patent  may  then  issue.  It 
is  probably  true  that  the  filing  of  the  judgment-roll  would  not 
eatitle  the  claimant  to  a  patent  under  the  United  States  statute 
in  the  face  of  evidence  that  an  appeal  had  been  taken  or  was 
being  taken,  or  that  proceedings  for  a  new  trial  were  pending, 
and  hence  defendants  could  not  avail  themselves  of  their  judg- 
ment until  the  motion  to  dismiss  was  disposed  of. 

Where  a  motion  for  new  trial  is  to  be  made  on  a  statement 
of  the  case,  the  moving  party  must  serve  the  proposed  state- 
ment on  the  adverse  party  within  a  certain  time  and  if  the  state- 
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ment  is  not  agreed  to  by  the  adverse  party,  the  latter  must, 
within  a  certain  time,  serve  his  proposed  amendments.     If  the 
amendments  are  adopted,  the  statement  shall  be  amended  ac- 
cordingly, and  then  presented  to  the  judge  for  settlement;  if 
not  adopted,  the  moving  party  must  present  the  proposed  state- 
ment and  amendments  to  the  judge  (Code  Civ.  Proa,  sec.  659, 
subd.  3);  and  thereupon  the  proceedings  for  the  settlement  of 
the  statement  shall  be  taken  by  the  parties  as  are  required  for 
the  settlement  of  bills  of  exception  by  section  650.     This  latter 
section  requires  the  moving  party  to  present  the  proposed  bill 
and  the  amendments  to  the  judge  who  heard  the  case,  and  it 
becomes  the  duty  of  the  judge  to  fix  the  time  to  settle  the  bill 
and  notify  the  parties,  and  he  must  then  settle  the  bill.     If  he 
should  neglect  or  refuse  to  do  so,  the  party  desiring  the  bill 
settled  may  then  come  to  this  court  and  have  the  bill  settled. 
(Code  Civ.  Proa,  sea  652.)     Section  660  requires  an  applica- 
tion for  a  new  trial  to  be  heard,  after  the  statement  is  filed,  "at 
the  earliest  practicable  period  after  notice  of  the  motion;  .... 
and  may  be  brought  to  a  hearing  upon  motion  of  either  party" 
after  the  statement  is  filed.     In  the  present  case  the  proposed 
statement  was  served,  and  so  also  were  proposed  amendments, 
but  there  the  proceedings  ended.  Whether  the  proposed  amend- 
ments were  adopted  or  not  it  was  the  duty  of  the  moving  party 
to  present  the  statement  and  amendments  to  the  judge.     De- 
fendants did  all  they  were  required  to  do  when  they  presented 
their  proposed  amendments.     They  had  no  opportunity  to  call 
up  the  motion  for  a  hearing,  as  the  statement  was  not  filed  with 
the  judge.     "When  the  first  motion  to  dismiss  the  proceedings 
was  heard  and  denied,  it  was  upon  evidence  of  which  we  are  not 
advised,  and  it  must  be  presumed  it  was  sufficient.     Plaintiffs 
may  have  made  a    counter-showing,    satisfactorily    explaining 
the  long  delay  in  the  matter  of  the  motion  for  a  new  trial.     At 
the  hearing  of  the    last  motion  to    dismiss  two  years    of  still 
further  delay  appeared,  and  nothing  was  shown  to  have  been 
done  by  plaintiffs  in  the  meantime  or  at  any  time  to  bring  for- 
ward their  motion  for  a  new  trial. 

There  was  no  counter-showing  by  plaintiffs  in  any  way  ex- 
plaining or  excusing  their  neglect  for  ten  or  twelve  years  to 
proceed  with  their  motion  for  a  new  trial;  their  reliance  seems 
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to  have  been  wholly  upon  the  order  denying  the  first  motion 
to  dismiss  as  a  bar  to  the  second  motion.  We  think  the  evi- 
dence adduced  by  defendants  in  support  of  their  motion  showed 
gross  and  inexcusable  neglect  on  the  part  of  plaintiffs,  and, 
unless  satisfactorily  explained,  was  such  as  constituted  a  denial 
of  defendants'  motion  an  abuse  of  discretion,  unless  the  first 
order  barred  the  relief.  Before  we  could  say  that  the  last  order 
was  barred  by  the  first  order  on  the  doctrine  of  res  judicata,  it 
would  have  to  appear  that  the  last  order  was  made  upon  the 
same  facts  which  existed  when  the  first  motion  was  made,  and 
the  burden  was  on  plaintiffs  to  make  this  showing.  The  power 
of  the  court  to  dismiss  the  proceedings  looking  to  a  new  trial 
seems  to  be  conceded,  and  we  do  not,  therefore,  pass  upon  that 
question.  The  court  clearly  could  not  dismiss  the  action  on 
this  motion  as  it  had  gone  to  final  judgment. 

'We  think,  however,  that  the  court  should  have  granted  the 
motion  to  dismiss  the  proceedings  taken  under  the  motion  for 
a  new  trial.  It  is  advised  that  the  order  be  reversed,  with  di- 
rections to  dismiss  the  proceedings  relating  to  the  new  trial. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  is 
reversed,  with  directions  to  dismiss  the  proceedings  relating 
to  the  new  trial.        Van  Dyke,  J.,  Harrison,  J.,  Garoutte,  J. 


[Sac.    No.    784.    Department   One.— January   22,   1901.] 

T.  F.  KIERNAN,  Appellant,  v.  C.  D.  SWAN,  Eespondent. 

Compensation  of  Constables — Fee  Law  of  1895 — Cocnty  Government 
Act — Constitutional  Law. — The  fee  law  of  1895  is  unconstitu- 
tional and  invalid  in  so  far  as  it  assumes  to  limit  the  amount 
of  compensation  in  fees  which  constables  of  the  thirty-fourth 
class  are  entitled  to  receive  under  the  County  Government  Act 
of  1893,  conferring  upon  them  "such  fees  as  are  now  or  may  he 
hereafter  allowed  by  law,"  and  also  in  so  far  as  it  assumes 
to  give  the  district  attorney  supervisory  control  over  fees  in 
criminal  cases;  but  it  is  nevertheless  valid  and  binding  in  so  far 
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as  it  fixes  the  fees  to  be  paid  to  constables  in  civil  and  criminal 
cases. 
Id.— Change  op  Measure  op  Compensation — Power  op  Legislature — 
Classification  op  Counties. — The  legislature  cannot  change  the 
measure  of  compensation  of  officers  fixed  by  the  County  Gov- 
ernment Act  otherwise  than  by  an  amendment  of  it,  preserving 
the  standard  fixed  by  the  constitution  of  the  classification  of 
counties  according  to  population  for  the  purpose  of  fixing  the 
compensation  of  officers. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Stanis- 
laus County.     William  0.  Minor,  Judge. 

The  facts  are  stated  in  the  opinion. 

L.  W.  Eulkerth,  and  C.  A.  Stonesifer,  for  Appellant. 

J.  M.  "Walthall,  for  Eespondent. 

HAYNES,  C. — This  is  an  agreed  case  submitted  under  sec- 
tion 1138  of  the  Code  of  Civil  Procedure.  The  defendant  had 
judgment  and  the  plaintiff  appeals. 

The  plaintiff  is  a  constable  in  Stanislaus  county,  and  per- 
formed services  as  such  in  criminal  cases,  for  which  he  is  en- 
titled to  compensation;  and  the  question  is  whether  such  com- 
pensation is  fixed  by  the  act  of  1895,  establishing  fees  of  county, 
township,  and  other  officers  (Stats.  1895,  p.  269),  or  whether  he 
is  entitled  to  compensation  under  the  County  Government  Act 
of  1893.  (Stats.  1893,  sec.  196,  subd.  11,  p.  481.)  The  board  of 
supervisors  allowed  his  claim  under  said  County  Government 
Act,  and  the  defendant,  who  is  county  auditor,  declined  to  audit 
the  demand,  claiming  that  plaintiff's  fees  were  fixed  by  said  act 
of  1S95. 

The  court  below  held  that  the  constable  was  entitled  to  the 
fees  in  criminal  cases  provided  in  said  act  of  1895,  "so  far  as 
such  act  regulates  the  fees  to  be  collected  for  specific  services, 
but  not  so  far  as  such  act  limits  the  amount  of  fees  to  be  col- 
lected in  any  one  month,"  and  gave  judgment  for  the  defend- 
ant. 

A  statement  of  the  services  rendered  and  the  charges  made 
therefor  is  made  a  part  of  the  agreed  case,  and  shows  services 
rendered  from  May  4th  to  May  14th,  inclusive,  amounting  to 
eleven  dollars  and  thirty  cents,  all  in  cases  of  misdemeanor. 
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compensation  of  the  officers  in  question  is  regulated  by  the 
act  of  1893.  So  far  as  that  compensation  is  governed  by  the 
fees  which  they  may  retain,  that  also  is  embraced  within  the  act 
of  1893.  So  far  as  that  compensation  is  dependent  upon  the 
fees  which  may  be  charged  and  collected,  those  fees  are  fully 
provided  for  and  established  by  the  act  of  1895." 

Both  parties  in  the  case  at  bar  cite  and  rely  upon  Dwmr  v 
Parker,  supra.  The  error  of  counsel  for  appellant  results  from 
want  of  attention  to  the  facts  of  that  case,  which,  however  were 
not  stated  fully  in  the  abstracts  of  the  briefs  printed  in  the  re- 
ports. The  plaintiff  in  that  case  was  a  justice  of  the  peace  in 
Santa  Clara  county.  The  act  of  1893  gave  the  justice  "such 
lees  as  are  now  or  may  be  hereafter  allowed  by  law,"  but  lim- 
ited the  amount  he  might  retain  in  criminal  cases  in  any  one 
year  to  two  thousand  dollars.  The  act  of  1895  allowed  the 
justice  for  all  services  in  a  criminal  action  or  proceeding  three 
dollars,  but  not  to  exceed  seventy-five  dollars  in  any  one  month 
In  May,  1895,  the  justice  disposed  of  forty-seven  criminal  cases 
for  which  he  presented  his  bill  for  one  hundred  and  forty-one 
dollars,  being  the  amount  allowed  under  the  fee  bill  of  1895- 
but  that  act  limited  his  compensation  to  a  sum  not  exceeding 
seventy-five  dollars  per  month.  He  therefore  claimed  that  he 
was  entitled  to  the  fee  fixed  by  the  act  of  1895,  and  the  com- 
pensation which  that  fee  would  give  him  under  the  limitations 
of  the  act  of  1893,  and  this  court  sustained  that  contention. 
I  advise  that  the  judgment  appealed  from  be  affirmed. 

Cooper,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
appealed  from  is  affirmed. 

Garoutte,  J.,  Van  Dyke,  J.,  Harrison,  J. 
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[Sac.  No.  715.    Department  Two— January  22,  1901.] 

In  the  Matter  of  the  Estate  of  D.  Q.  ADAMS,  Deceased. 
ELIZABETH  ADAMS,  Executrix,  etc.,  Kespondent,  v. 
BANK  OF  WOODLAND,  Appellant. 

Estates  of  Deceased  Persons  -  Settlement  of    Accounts-Conclu- 
«iveness— Items  Omitted  from  Annual  Accounts.— The  settlement 
of  the  annual  account  of  an  executor  or  administrator  is  con- 
clusive onlv  as  to  the  items  actually  included  therein,  and  does 
not  estop  him  from  including  in  his  final  account  any  item  not 
previously  included  and   passed    upon    in  any  annual  account, 
though  it  be  for  a  demand  existing  prior  thereto. 
Id  -Omitted  Charge  for  Harvester-Alleged  Promise-Conflicting 
'  Evidence— Finding.— Where  it  is  claimed  that  a  charge  by  an  ex- 
ecutrix for  the  use  of  an  engine  and  harvester  was  omitted  from 
an  annual  account  under  an  alleged  promise  that  if  contestant 
would  consent  to  the  allowance  of  the  account  as  rendered,  she 
would  make  no  charge  for  such  use,  where  the  evidence  is  con- 
flicting as  to  whether  such  promise  was  made,  the  finding  of  the 
court  against  the  promise  cannot  be  disturbed. 
Id.— Loss  in  Farming  by  Executrix.— If  it  were  shown  that  the  charge 
for  the  harvester  was  included  in  farming  operations   volun- 
tarily carried  on  by  the  executrix  at  a  loss,  it  should  be  disal- 
lowed; but  where    there  is  no  evidence    or    finding  upon  that 
point,  the  allowance  cannot  be  disturbed  for  that  reason. 
Id  —Allowance  of  Attorneys'  Fees— Discretion.— The  superior  court 
has  the  right  to  determine  what  attorney's  services  were  ren- 
dered on  behalf  of  the  estate,  and  the  reasonable  value  thereof; 
and  its  order  of  allowance  as  to  attorneys'  fees  will  not  be  in- 
terfered with  except  in  case  of  a  plain  abuse  of  discretion. 
Id.— Improper  Charge— Debt  of  Insolvent  Lessee  to  Executrix  Per- 
sonally.—The  executrix  cannot  charge  the  estate  with  the  balance 
of  indebtedness  claimed  to  be  due  to  her  individually  upon  a 
note  given  to  her  for  property  sold  by  her  to  a  lessee  of  the  es- 
tate,  who  became  insolvent  and  returned  to  her  the  property 
sold  by  her  to  him,  and  who  also  returned  to  the  estate  prop- 
erty sold  to  him  by  the  estate,  there  being  nothing  in  the  rec- 
ord to  show  any  liability  of  the  estate  for  such  charge. 
Id.— Findings  Upon  Contest  of  Final  Account.— It  is  not  necessary 
to  have  findings  upon  a  contest  of  a  final  account;  but  when 
findings  are  filed    upon    such  contest,  they  may  be   considered 
upon  appeal  for   the  purpose    of    determining  the  issues  upon 
which  the  findings  are  made. 
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Id. — Appeal — Modification  of  Deckee  Settling  Final  Account. — When 
a  decree  allowing  a  final  account  is  found  upon  appeal  to  be  erro- 
neous as  to  an  item  or  items,  the  appellate  court  may  direct  the 
decree  to  be  corrected,  and,  as  corrected,  affirm  it. 

APPEAL  from  a  decree  of  the  Superior  Court  of  Yolo 
County  settling  the  final  account  of  an  executrix.  E.  E.  Gad- 
dis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

X.  A.  Hawkins,  Craig  &  Hawkins,  and  Thomas  B.  Bond,  for 
Appellant. 

E.  L.  Simpson,  and  Hurst  &  Hurst,  for  Kespondent. 

THE  COURT.— Elizabeth  Adams,  the  executrix  of  the  will 
of  deceased,  filed  her  final  account,  asking  for  its  settlement  and 
allowance.  The  Bank  of  Woodland,  a  creditor  of  said  estate, 
filed  a  written  contest  as  to  certain  items  of  the  account.  Find- 
ings were  filed  and  a  decree  entered  allowing  the  account  and 
the  contested  items.  This  appeal  is  from  the  decree  and  an 
order  denying  a  new  trial.  It  is  claimed  that  the  court  erred 
in  allowing  the  executrix  the  item  of  $4/295  for  the  use  of  her 
steam-engine  and  harvester  for  the  years  1890  to  1893.  The 
main  argument  urged  in  support  of  this  contention  is,  that  the 
executrix  filed  and  had  settled  her  annual  accounts  from  1890 
to  1897,  and  during  this  time  rendered  four  such  accounts,  and 
for  the  reason  thai  in  those  accounts  no  charge  is  made  for  the 
use  of  the  steam-engine  and  harvester,  she  should  now  be  es- 
topped and  precluded  by  the  decrees  settling  said  accounts. 
The  accounts  as  so  settled  made  no  mention  of  the  items  in  dis- 
pute, and  the  question  is  as  to  whether  in  such  case  the  execu- 
trix can  charge  such  item  in  her  final  account.  We  think  the 
settlement  of  the  annual  accounts  were  conclusive  only  as  to 
such  matters  as  were  actually  included  therein,  and  directly 
passed  upon  by  the  court. 

It  is  provided  in  the  Code  of  Civil  Procedure,  section  1622  et 
seq.,  that  six  months  after  his  appointment,  and  at  any  time 
when  required  by  the  court  of  its  own  motion,  or  upon  the  ap- 
plication of  any  person  interested  in  the  estate,  the  executor  or 
administrator  must  render,  for  the  information  of  the  court, 
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an  exhibit,  under  oath,  showing  the  amount  of  money  received 
and  expended  by  him,  the  amount  of  all  claims  presented 
against  the  estate,  and  the  names  of  the  claimants  and  all  other 
matters  necessary  to  show  the  condition  of  its  affairs.  Any 
person  interested  may  appear  and  by  objections  in  writing  con- 
test any  account  or  statement  therein.  Within  thirty  days 
after  the  expiration  of  the  time  mentioned  in  the  notice  to  cred- 
itors the  executor  or  administrator  must  render  a  "full  account 
and  report  of  his  administration."  This  account  must  exhibit 
all  debts  which  have  been  presented  and  allowed  during  the 
period  embraced  in  the  account.  If  the  account  be  for  a  final 
settlement,  the  notice  of  settlement  must  state  such.  fact.  On 
the  day  appointed  for  settlement  any  person  interested  in 
the  estate  may  appear  and  file  his  exceptions,  in  writing,  to  the 
account  and  contest  the  same.  It  is  then  provided  by  section 
1636:  "All  matters,  including  allowed  claims  not  passed  upon 
on  the  settlement  of  any  former  account,  or  on  rendering  an 
exhibit,  or  on  making  a  decree  of  sale,  may  be  contested  by  the 
heirs  for  cause  shown." 

This  item  was  a  matter  not  passed  upon  on  the  settlement  of 
any  former  account,  and  the  contestant  had  its  day  in  court, 
and  was  allowed  to,  and  did,  contest  the  charge.  It  could  not 
have  contested  the  item  in  any  former  account  because  no 
former  account  contained  it.  No  matter  what  was  contained 
in  former  accounts,  the  item  in  dispute  here  has  been  only  once 
in  any  account,  and  when  so  in,  the  contestant  filed  his  objec- 
tion in  writing,  produced  its  witnesses,  and  was  given  a  hearing. 

Section  235  of  the  probate  act  of  1861  contained  the  same 
language  herein  quoted  from  the  Code  of  Civil  Procedure,  sec- 
tion 1636.  In  Walls  v.  Wallcer,  37  Cal.  424,1  it  was  held  that 
an  annual  account  of  an  executor  or  administrator  is  not  con- 
clusive, except  as  to  such  items  as  are  included  in  it  and  actually 
passed  upon  by  the  probate  court.  In  the  opinion  it  is  said: 
"The  fact  that  the  heirs,  legatees,  and  creditors  are  thus  ex- 
pressly permitted  to  contest  matters  not  included  and  passed 
upon  in  any  former  account  necessarily  implies  that  the  admin- 
istrator is  not  precluded  from  going  behind  a  former  account 


1  99  Am.  Dec.  290.  and  note. 

CXXXI.    Cal.— 27 


418  Estate  of  Adams.  [131  Cal. 


and  bringing  forward  charges  which  through  inadvertence  or 
oversight  may  have  been  omitted. " 

Mr.  Wocrner,  in  the  second  edition  of  his  work  on  the  Amer- 
ican Law  of  Administration,  section  504,  page  1126,  says:  "But 
even  where  the  accounting  or  settlement  is  conclusive  as  to  the 
matters  adjudicated,  it  cannot  be  conclusive  as  to  matters 
omitted  from  the  account,  which  may  therefore  be  surcharged 
in  subsequent  settlements." 

The  text  refers  to  and  is  supported  by  McLellan's  Appeal,  76 
Pa.  St.  235;  Saxton  v.  Chamberlain,  6  Pick.  422,  425;  Blake  v. 
Pegram,  109  Mas?.  541,  551. 

It  is  further  claimed  that  the  item  should  not  be  allowed,  for 
the  reason  that  the  executrix  agreed  at  the  time  of  the  settle- 
ment of  her  third  annual  account  that  if  contestant  would  con- 
sent to  the  allowance  of  said  account  as  rendered  she  would 
make  no  charge  for  the  engine  and  harvester.  It  is  sufficient 
to  say  that  there  was  a  conflict  of  evidence  as  to  whether  or  not 
any  such  agreement  was  made,  and  the  finding  of  the  court  is 
in  favor  of  the  executrix  upon  the  proposition.  The  executrix 
testified  that  she  made  no  such  agreement.  As  to  the  sugges- 
tion that  the  executrix  incurred  loss  to  the  estate  by  the  farm- 
ing operations  for  which  the  charge  is  made  there  appears  to 
be  no  evidence  or  finding  upon  the  point.  If  it  had  been  al- 
leged and  found  upon  evidence  that  the  item  was  incurred  in 
carrying  on  farming  operations  by  the  executrix  of  her  own 
volition,  and  that  such  farming  resulted  in  loss  to  the  estate 
equal  to  the  amount  of  the  charge,  the  court  no  doubt  would 
not  have  allowed  it. 

The  account  contained  a  charge  of  $800  paid  as  attorneys' 
fees  to  one  Hopkins  for  services  in  behalf  of  the  estate  as  as- 
sistant counsel.  The  court  found  "that  the  services  for  which 
the  sum  of  $800  were  paid  were  properly  rendered  for  and  on 
behalf  of  said  estate,  and  said  sum  is  the  reasonable  value  of 
said  services,  and  that  the  same  is  a  proper  charge  against  said 
estate." 

There  is  evidence  sufficient  to  support  this  finding.  The 
court  below  had  the  right  to  determine  what  services  were  ren- 
dered and  the  reasonable  value  thereof.  The  order  of  the  lower 
court  as  to  attorneys'  fees  will  not  be  interfered  with,  except  in 
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case  of  a  plain  abuse  of  discretion.     (Freese  v.  Pmnie,  110  Cal. 
471).) 

The  account  charged  the  estate  with  the  following:  "Balance 
on  note  of  $7,111.11  due  Elizabeth  Adams  from  J.  E.  Williams, 
September  1,  1892,  for  which  she  received  from  Williams  prop- 
erty of  the  value  of  $5,000  (steam-engine  and  harvester),  and 
estate  received  from  Williams  property  of  the  value  of 
$2,111.11,  the  same  being  still  due  from  the  estate  and  unpaid, 
$2,111.11." 

The  court  erred  in  allowing  this  item.     The  evidence  shows 
that  in  the  year  1890  the  executrix  leased  the  lands  of  the  estate 
to  one  Williams  for  the  term  of  five  years.     Williams  bought  of 
the  executrix  a  large  amount  of  personal  property  of  the  estate, 
for  which  he  gave  two  notes,  one  for  $9,700  and  another  for 
$1,826.     He  also  bought  the  steam-engine  and  harvester,  giving 
the  executrix  his  note  for  the  purchase  price,  $6,500.     On  Sep- 
tember 1,  1892,  Williams  owed  the  estate  on  the  two  notes,  with 
interest,  $13,431.73,  and  the  executrix  on  the  note  and  interest 
for  the  engine  and  harvester  $7,111.11.     Williams  had  paid  the 
executrix  $690.20  prior  to  September  1st,  which  she  had  applied 
on  her  own  $6,500  note.     Williams,  at  the  last-named  date,  was 
insolvent,  and  transferred  all  the  property  he  had  bought  of 
the  estate,  with  some  other   property,  to  the  executrix  for  the 
estate.     He  also    transferred  the  engine  and  harvester  to  the 
executrix  in  her  own  right.     In  other  words,  the  estate  took 
back  from  Williams  its  property,  and  the  executrix  in  her  own 
right  took  back  the  engine  and  harvester.     The  executrix  re- 
ceived on  her  note  of  $6,500  the  $690.20,  credited  the  note  with 
$5,000,  the  amount  she  deemed  to  be  the  value  of  the  engine 
and  harvester  when  returned  to  her,  and  seeks  to  charge  the 
estate  with  the  balance  due  on  the  note,  $2,111.11.     There  is 
nothing  in  this  record  to  justify  any  theory  upon  which  the 
estate  coulcl  be  held  for  the  balance  of  Williams'  debt  to  the 
executrix.     The  estate  claimed  no  interest  in  the  transaction. 
It  was  not  the  guarantor  of  the  debt  of  Williams  to  the  execu- 
trix.    The  property  returned  to  the  estate  was  for  the  benefit 
of  the  estate.     If  the  entire  amount  of  property  returned  was 
sold  for  sufficient  to  pay  the  notes  in  full  due  by  Williams  to 
the  estate,  and  the  note  due  the  executrix  in  her  own  right — and 
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the  account  clearly  showed  this — a  different  question  would  be 
presented.  But  what  right  had  the  executrix  to  take  back  her 
own  property,  fix  her  own  appraisement  upon  it,  credit  her 
note  with  the  amount  so  fixed  and  charge  the  estate  with 
the  balance?  She  has  charged  the  estate  with  $1,295  for 
the  use  of  this  property  so  returned  to  her,  she  received  the 
$690.20  from  Williams,  and  she  now  seeks  to  charge  the 
amount  of  the  face  of  the  note,  less  her  own  value  placed 
upon  the  engine  and  harvester.  In  selling  the  property 
of  the  estate  to  "Williams  and  in  taking  it  back  the  executrix 
acted  without  any  order  of  court.  Williams,  it  is  claimed, 
was  insolvent  as  to  the  estate,  but  it  is  sought  to  have  the 
estate  make  him  solvent  as  to  the  executrix.  There  was  not 
any  separate  account  kept  of  the  property  so  returned  to  the 
estate,  and  it  cannot  be  said  that  the  estate  ever  received  even 
the  face  value  of  its  notes  given  by  Williams.  The  executrix 
testified:  "The  property  received  from  Williams  on  this  settle- 
ment has  all  been  received  by  the  estate;  most  of  it  has  been 
sold;  the  funds  derived  from  the  sales  paid  into  the  estate  and 
the  accounts  show  it.  Of  course  a  large  amount  of  this  prop- 
erty was  used  for  the  estate  and  some  of  it  worn  out  on  the 
lands  of  the  estate." 

When  findings  are  filed  in  a  contest  of  this  kind  they  may 
be  considered,  for  the  purpose  of  determining  the  issues  upon 
which  such  finding  is  made.  (Miller  v.  Lux,  100  Cal.  613.) 
But  it  is  not  necessary  to  have  findings  in  such  case.  (In  re 
Levinson,  108  Cal.  455.)  When  the  decree  allowing  a  final  ac- 
count is  found  to  be  erroneous  as  to  an  item  or  items,  this 
court  may  direct  the  decree  to  be  corrected,  and  as  corrected 
affirm  it.     (Estate  of  Parsons,  65  Cal.  240.) 

The  court  below  is  directed  to  correct  the  decree  as  to  the 
item  of  $2,111.11  in  accordance  with  this  opinion,  and  as  so 
modified  and  corrected  it  is  affirmed  with  costs  to  appellant. 
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[S.  F.  No.  1261.     In  Bank.— January  23,  1901.] 

JUDSON  WHEELEB,  Respondent,  v.  FKANKLIN  P.  BULL, 

Appellant. 

Corporation's — Note  of  President  for  Corporate  Debt — Payment  for 
Corporation  by  Real  Estate  Agents — Extinguishment — Untenable 
Action. — The  individual  note  of  the  president  of  a  corporation 
given  for  its  obligation,  benefit,  and  account,  and  paid  with 
money  advanced  by  real  estate  agents  of  the  corporation,  under 
an  agreement  with  it  for  such  advance,  and  for  reimbursement 
out  of  sales  by  them  of  its  lands,  and  which  was  marked  "paid" 
by  the  bank  that  held  the  note  for  collection,  and  without  other 
agreement  was  handed  so  marked  to  the  person  making  the 
payment,  was  extinguished  by  such  payment,  and  could  not 
thereafter  be  made  the  basis  of  an  action  thereupon  in  favor  of 
the  payor  against  the  maker  of  the  note. 

Id. — Possession  Held  by  Payor — Right  of  Retention — Reimburse- 
ment by  Corporation. — The  fact  that  the  note  was  not  surrendered 
to  the  maker,  but  that  possession  thereof  was  retained  by  the 
payor,  cannot  affect  the  extinguishment  of  the  note  by  the 
payment  made  pursuant  to  the  contract,  in  fulfillment  of  the 
duty  to  pay  the  note.  The  payor  had  the  right  to  retain  it  until 
the  corporation  should  comply  with  its  agreement  for  reimburse- 
ment, and  as  evidence  in  support  of  a  claim  for  reimbursement. 

Id. — Findings  Against  Evidence. — The  evidence  reviewed,  and  held 
insufficient  to  sustain  findings  that  the  note  was  not  paid,  and 
that  the  plaintiff  took  it  up  at  the  special  instance  and  request 
of  the  maker  of  the  note  personally. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  denying  a  new  trial.  James  M. 
Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  W.  Crandall,  for  Appellant. 

The  note  having  once  been  paid  it  cannot  afterward  be 
treated  as  a  valid  obligation,  and  no  action  can  be  maintained 
on  it.  (Civ.  Code,  sec.  1473;  James  v.  Yacger,  86  Cal.  184; 
Wright  v.  Mix,  76  Cal.  465;  Moran  v.  Abbey,  63  Cal.  56;  Elgin 
v.  Hill,  27  Cal.  372.)     A  note  paid  with  the  money  of  a  third 
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person,  without  any  agreement  that  it  shall  be  assigned  or  kept 
on  foot,  is  extinguished.  (18  Am.  &  Eng.  Ency.  of  Law,  160.) 
It  required  the  mutual  assent  of  the  bank  and  of  the  payor 
to  constitute  a  sale  of  the  note,  as  distinguished  from  a  pay- 
ment.    (Edwards  on  Bills,  3d  ed.,  sec.  728.) 

J.  C.  Bates,  for  Respondent. 

The  holder  of  the  note  taken  up  at  the  request  of  the  maker 
is  presumed  to  be  the  owner,  and  its  possession  is  evidence  of 
a  right  to  sue.  (Turner  v.  Turner,  79  Cal.  565;  McCann  v. 
Lewis,  9  Cal.  246;  Frank  v.  Brady,  8  Cal.  47;  Freeman  on  Judg- 
ments, sees.  471,  472.)  All  such  transactions  are  looked  upon 
by  courts  of  justice  with  reference  to  the  intent  of  the  parties 
and  not  to  the  mere  matter  of  form.  (Woods  v.  Whitney,  42 
Cal.  358;  cited  in  46  Cal.  263;  63  Cal.  465;  83  Cal.  532;  86  Cal. 
2941;  98  Cal.  4692;  Ingersoll  v.  Truebody,  40  Cal.  603;  Peck  v. 
Brummagim,  31  Cal.  4403;  Rhine  v.  Ellen,  36  Cal.  362;  cited  in 
75  Cal.  532;  96  Cal.  HO.4) 

HAERISOX,  J. — The  appellant  executed  his  promissory 
note,  June  21,  18S9,  for  the  sum  of  three  thousand  seven  hun- 
dred and  fifty  dollars,  payable  ninety  days  after  date,  to  the 
order  of  Frank  C.  De  Long.  De  Long  placed  the  note  with 
the  First  Xational  Bank  of  San  Francisco  for  collection,  and  on 
the  day  of  its  maturity  the  plaintiff  paid  to  the  bank  the  sum 
of  three  thousand  eight  hundred  and  twenty-five  dollars — 
the  amount  then  due  thereon,  with  accrued  interest — and 
thereupon  the  bank  marked  the  note  "Paid,"  and  delivered 
it  to  him.  The  present  action  is  brought  to  recover  from 
the  defendant  the  amount  of  the  note,  with  interest  there- 
on according  to  its  terms,  the  plaintiff  alleging  that  he  had 
made  the  payment  and  taken  the  note  out  of  the  bank  at  the 
request  of  the  defendant,  and  upon  his  representation  that  it 
was  an  obligation  of  the  corporation  "Home  and  Farm  Com- 
pamr,"  of  which  he  was  president,  and  had  guaranteed  its  re- 
payment. The  defendant  in  his  answer  denied  these  allegations, 
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and  alleged  that  the  note  had  been  paid  and  discharged.  The 
court  found  that  the  plaintiff  took  up  the  note  at  its  maturity, 
at  the  special  instance  and  request  of  the  defendant,  paying 
•therefor  to  the  bank,  who  was  its  holder,  its  face  value,  with 
accrued  interest,  and  at  that  time  received  the  note  from  the 
bank,  and  had  ever  since  been  the  holder  and  owner  thereof; 
that  the  note  had  never  been  paid,  and  that  the  whole  amount 
thereof  was  due  from  the  defendant  to  the  plaintiff.  Judgment 
was  thereupon  rendered  in  favor  of  the  plaintiff  for  the  amount 
of  the  note  and  the  defendant's  motion  for  a  new  trial  was 
afterward  denied.  The  present  appeal  is  from  the  order  deny- 
ing a  new  trial. 

The  question  upon  which  the  rights  of  the  parties  depend  is 
whether  the  transaction  between  the  plaintiff  and  the  bank 
constituted  a  purchase  and  transfer  of  the  note,  whereby  its 
validity  was  preserved,  or  whether  it  was  a  payment  by  which 
the  obligation  of  the  note  was  extinguished.  No  importance  is 
to  be  attached  to  the  fact  that  the  transaction  is  in  some  parts 
of  the  record  called  "taking  up"  the  note,  rather  than  a  pay- 
ment. The  effect  of  the  transaction  is  to  be  determined  by  the 
circumstances  under  which  it  took  place,  and  not  by  the  term 
which  the  parties  may  have  given  it.  The  maker  of  a  note  is 
frequently  said  to  take  it  up  when  he  pays  it. 

It  sufficiently  appears  from  the  evidence  that  although  the 
note  is  in  form  the  individual  note  of  the  appellant,  it  was  in 
fact  an  obligation  of  the  corporation  "Home  and  Farm  Corn- 
pan}7,''  of  which  he  was  the  president,  and  that  it  was  executed 
for  its  benefit  and  account.  After  its  execution  and  prior  to 
its  maturity  this  corporation  had  entered  into  an  agreement 
with  the  firm  of  D.  J.  Wheeler  &  Co.,  by  which  that  firm  was 
employed  to  make  sales  of  its  lands,  and  in  which  it  agreed  to 
pay  this  note  at  its  maturit)r,  if  a  sutlicient  amount  therefor 
should  at  that  time  have  been  received  from  the  sales  of  the 
land;  and  the  firm  of  D.  J.  Wheeler  &  Co.  agreed  therein  that 
if  the  funds  received  by  the  corporation  were  not  suilicient 
therefor,  they  would  advance  the  amount  to  the  corporation 
"for  the  purpose  of  paying  the  same,"  and  the  corporation 
agreed  that  the  amount  so  advanced  should  be  returned  as  soon 
as  the  money  received  from  the  sales  would  permit.     When  the 
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note  matured  the  sales  of  the  land  had  not  yielded  enough  to 
enable  the  corporation  to  pay  its  amount,  and  on  that  day,  at 
the  request  of  Mr.  Koscialowski,  one  of  the  members  of  the  firm 
of  D.  J.  Wheeler  &  Co.,  the  plaintiff  accompanied  him  to  the 
ollice  of  the  corporation  in  reference  to  taking  up  the  note. 
Upon  arriving  there  a  conversation  thereon  was  had  with  the 
appellant  in  which,  in  reply  to  questions  from  them,  he  showed 
the  sources  from  which  returns  from  sales  were  expected  within 
a  few  clays,  and  told  them  that  upon  their  receipt  the  corpora- 
tion would  reimburse  whatever  should  be  advanced  for  taking 
up  the  note  according  to  its  agreement  with  the  firm.  The 
plaintiff  at  first  refused  to  have  anything  to  do  with  the  trans- 
action, and  left  the  office.  Very  soon  after  Koscialowski  re- 
turned and  presented  an  agreement  in  the  form  of  a  letter  ad- 
dressed to  D.  J.  Wheeler  &  Co.,  and  said  to  Mr.  Bull  that  if  he 
would  sign  that  agreement  "they  would  get  the  money  and  pay 
off  this  note  as  they  had  agreed."  The  agreement,  in  addition 
to  other  matters,  stated:  "As  to  the  amount  of  three  thousand 
eight  hundred  and  twenty-five  dollars  advanced  by  you,  it  will 
be  returned  to  you  out  of  the  amount  due  from  De  Yoto  on  the 
1st  of  October,  1889."  Bull  thereupon  signed  the  agreement 
in  the  name  of  the  corporation  and  as  its  president.  Thereafter 
the  plaintiff  and  Koscialowski  went  together  to  the  bank,  where 
the  note  had  been  placed  for  collection,  for  the  purpose  of  tak- 
ing it  up,  and  the  plaintiff  paid  the  amount  to  the  bank,  upon 
which  the  clerk  stamped  the  word  "Paid"  upon  the  face  of  the 
note,  and  it  was  taken  away  by  the  plaintiff.  The  money  which 
the  plaintiff  paid  to  the  bank  had  been  obtained  by  him  that 
afternoon  from  Maurice  Dore,  upon  the  promissory  note  of  D. 
J.  Wheeler  &  Co.,  indorsed  by  himself.  Koscialowski  there- 
upon sent  a  note  to  Bull  stating,  "The  note  is  paid." 

Upon  these  facts  it  must  be  held  that  the  finding  of  the  court 
that  the  note  has  never  been  paid  by  anyone  is  not  only  not 
sustained  by  the  evidence,  but  is  contrary  thereto.  The  firm 
of  D.  J.  Wheeler  &  Co.  had  agreed  that  at  the  maturity  of  the 
note  they  would  advance  the  money  "for  the  purpose  of  paying 
the  same,"  and  they  sought  the  aid  of  the  plaintiff  in  order  that 
they  might  carry  out  this  agreement.  They  gave  their  note  to 
Maurice  Dore  that  they  might  obtain  the  money  for  this  pur- 
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pose  and  for  the  purpose  of  securing  Dore  thereon  the  plaintiff 
indorsed  their  note.  Koseialowski  went  with  the  plaintiff  to 
the  bank  for  the  purpose  of  taking  up  the  note,  as  his  firm  had 
agreed.  The  bank  simply  held  the  note  for  collection,  and  had 
no  authority  to  deal  with  it,  except  to  receive  its  amount  in  pay- 
ment. Nothing  was  said  at  the  bank  by  either  party  indicating 
that  the  transaction  was  other  than  a  payment,  and  upon  the 
receipt  of  the  money  the  bank  stamped  the  note  "Paid"  without 
any  objection,  and  handed  it  to  the  plaintiff.  This  was  a  full 
performance  of  the  obligation  on  behalf  of  D.  J.  Wheeler  &  Co., 
whose  duty  it  was  to  pay  the  note  and  was  accepted  by  the  bank, 
and  the  obligation  was,  therefore,  extinguished.  (Civ.  Code, 
sec.  1175;  Moran  v.  Abbey,  63  Cal.  56;  Lancey  v.  Clark,  64  X. 
Y.  209  5;  Burr  v.  Smith,  21  Barb.  262).  This  extinguishment 
of  the  obligation  of  the  note  is  not  affected  by  the  fact  that  the 
note  was  not  surrendered  to  the  maker.  It  was  proper  for  the 
plaintiff  to  retain  it  until  the  corporation  should  comply  with 
its  agreement  for  reimbursement,  as  evidence  in  support  of  a 
claim  therefor. 

Xeither  does  the  evidence  sustain  the  finding  that  the  plain- 
tiff took  up  the  note  at  the  special  instance  and  request  of  Bull. 
It  does  not  appear  that  Bull  ever  made  any  request  of  the  plain- 
tiff to  take  up  the  note  or  to  furnish  the  money  therefor,  or 
made  any  statement  to  him  other  than  in  accordance  with  the 
agreement  that  had  been  made  with  the  firm  of  D.  J.  Wheeler 
&  Co.  His  statement  that  the  corporation  would  soon  be  in 
funds  with  which  to  reimburse  the  advance  that  might  be  made 
for  taking  up  the  note  was  only  the  expression  of  an  opinion 
and  the  facts  upon  which  his  opinion  was  based  were  exhibited 
at  the  time,  and  it  was  given  in  reply  to  interrogatories  put  to 
him.  The  plaintiff  had  full  knowledge  of  the  contract  between 
the  firm  and  the  corporation,  and  acted  at  the  instance  of  the 
firm  for  the  purpose  of  enabling  it  to  carry  out  the  terms  of 
that  agreement.  The  statements  of  Bull  were  with  reference 
to  a  reimbursement  of  the  advance  that  might  be  made  on  be- 
half of  the  firm  under  that  agreement,  but  whether  the  money 
should  be  advanced  directly  by  the  firm  or  by  another  at  its 
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instance  did  not  change  the  obligation  of  the  corporation  to 
reimburse  the  firm  in  accordance  with  the  terms  of  its  agree- 
ment. 

The  order  denying  a  new  trial  is  reversed. 

Temple,  J.,  Henshaw,  J.,  Garoutte,  J.,  and  Van  Dyke,  J., 
concurred. 


[S.  F.  No.  2334.     Department  Two. -January  24,  1901.] 

In  the  Matter  of  the  Estate  of  MARY  C.  GRANT,  Deceased 
JOHN  RAFFERTY,  Executor,  Appellant,  v.  PETER  A 
KEARNEY,  Creditor,  Respondent. 

Estates  op  Deceased   Persons  —  Settlement  of  Account  of  Execu- 
tor—Conclusiveness.— An  order  settling  any  account  of  an  exec- 
utor of  the  settlement  of  which  proper  notice  has  been  given 
if  not  appealed  from,  is  conclusive  as  to  all  "Items  contained' 
therein"  except  as  to  persons  under  legal  disability. 

Id.-Settlement  of  New  Account-Invalid  Order  Setting  Aside  Pre- 
vious Settlement  — Jurisdiction.  — Upon  the  settlement  of  a 
new  account  of  the  executor,  the  court  has  no  jurisdiction  to  set 
aside  the  settlement  of  any  previous  account  and  to  reopen  the 
same,  and  adjudicate  against  the  executor  items  which  had 
been  conclusively  adjudicated  in  his  favor. 

Id.— Order  Directing  Payment  of  Claim— Dependence  Upon  Erro- 
neous Order.— An  order  directing  the  payment  of  a  claim  which 
depends  for  payment  upon  the  improper  settlement  of  the  ac- 
counts of  the  executor,  which  involved  setting  aside  the  settle- 
ment of  a  previous  account  and  changing  the  items  therein,  so 
as  to  make  a  sufficient  balance  to  pay  the  claim,  must  fall  with 
the  erroneous  order  of  settlement. 

APPEAL  from  orders  of  the  Superior  Court  of  the  City  and 
County  of  San  Francisco  settling  the  accounts  of  an  executor 
and  directing  the  payment  of  a  claim  against  the  estate  of  a 
deceased  person.     J.  V.  Coffey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Sullivan  &  Sullivan,  for  Appellant. 

Moses  G.  Cobb,  for  Respondent. 
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McFAKLAND,  J. — The  transcript  presents  two  appeals  by 
the  executor;  one  from  an  order  entered  March  23,  1899,  set- 
tling his  third  annual  account,  and  the  other  from  an  order 
entered  at  the  same  time  directing  him  to  pay  the  claim  against 
the  estate  of  Peter  A.  Kearney,  amounting  with  interest  to  $G13. 

The  main  question  involved  in  the  appeal  first  above  men- 
tioned is  whether  the  court  erred  in  disregarding  a  former 
order  made  November  2-1,  1897,  settling  appellant's  second  ac- 
count, and  in  expressly  setting  aside  said  former  order  and  re- 
settling the  former  account  and  disallowing  nearly  all  the  items 
of  credit  therein  which  had  been  allowed  and  settled  by  the 
former  order.  The  facts  necessary  to  be  stated  are  these:  Ap- 
pellant filed  his  first  account  as  executor  in  December,  1891, 
with  a  report  of  his  administration,  the  account  showing  that  he 
had  on  hand  $102.17;  and,  after  due  notice  of  the  hearing  on 
February  6,  1895,  the  court  on  that  day  made  an  order  settling 
and  allowing  the  account  as  presented.  On  June  15,  1897,  he 
filed  his  second  account,  in  which,  beginning  with  the  $102. IT 
balance  on  hand  as  per  the  first  account,  a  great  many  items  of 
receipts  and  expenditures  are  set  forth.  The  items  of  expendi- 
tures consisted  mainly  of  interest  on  a  mortgage  on  the  real 
property  of  the  estate,  taxes  and  insurance  on  the  same,  repairs 
on  the  buildings  on  the  property,  which  was  rented,  necessary 
to  keep  the  same  in  proper  condition,  water  rates,  etc.  The 
account  showed  total  receipts,  $1,022.17,  and  total  expendi- 
tures, $737.62 — leaving  a  balance  on  hand  of  $281.85.  An  order 
of  court  was  duly  made  setting  the  hearing  of  this  account  for 
the  28th  of  June,  1897,  at  10  o'clock  A.  M.,  at  the  courtroom  of 
the  court,  and  notifying  all  persons  interested  in  the  estate 
"then  and  there  to  appear  and  show  cause  if  any  they  have  why 
the  said  account  should  not  be  settled  and  allowed."  There- 
after, on  August  3,  1897,  the  court  made  an  order  in  which  it 
was  declared  that  proof  had  been  made  to  the  satisfaction  of  the 
court  "that  notice  of  said  settlement  had  been  given  as  re- 
quired by  chapter  X,  title  XI,  of  part  III  of  the  Code  of  Civil 
Procedure,  and  as  ordered  by  the  court";  and  further,  that  "it 
appearing  that  said  account  is  true  and  correct,  and  is  supported 
by  proper  vouchers,  it  is  ordered  that  said  account  be,  and  the 
same  is  hereby,  settled  and  allowed  as  presented  and  filed."     On 
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December  30,  1898,  the  executor  filed  his  third  account — the 
one  from  the  order  settling  which  this  appeal  is  taken.  This 
account  begins  with  the  $284.45  on  hand  at  the  settlement  of 
the  previous  account,  and  sets  forth  various  items  of  expendi- 
tures mainly  of  the  character  of  the  expenditures  set  forth  in 
the  second  account;  and  it  shows  a  balance  in  the  hands  of  the 
executor  of  $373.30.  To  the  settlement  of  this  account  Dr. 
Peter  A.  Kearney,  a  creditor  of  the  estate  whose  claim  had  been 
allowed,  filed  objections  in  which  he  attacked  the  second  ac- 
count which  had  been  allowed  as  aforesaid,  and  averred  that  the 
second  account  was  settled  without  proper  showing  or  filing  of 
vouchers;  that  certain  payments  which  appear  by  the  second 
account  to  have  been  made  were  in  fact  not  made;  that  certain 
expenditures  set  forth  in  said  second  account  do  not  truly  repre- 
sent expenditures  actually  made  by  the  executor;  that  vouchers 
were  taken  for  services  rendered  and  materials  furnished  for 
repairs  on  the  property  for  more  than  the  amounts  which  the 
executor  actually  paid;  that  even  if  said  expenditures  were 
made,  they  had  become  necessary  through  the  negligence  of  the 
executor,  etc.  Due  notice  was  given  according  to  law  of  the 
settlement  of  this  third  account,  and  it  came  on  regularly  to  be 
heard  on  the  fourteenth  day  of  February,  1899.  Certain  evi- 
dence was  taken,  and  the  court  made  the  order  settling  said 
third  account,  from  which  order  this  appeal  is  taken.  In  this 
order  the  court  recites  that  the  executor  had  been  negligent  in 
not  selling  the  real  property  of  the  estate  under  an  order  which 
had  been  made  authorizing  him  to  do  so,  and  that,  therefore,  all 
the  disbursements  which  he  had  made  for  interest  on  the  mort- 
gage, repairs,  insurance,  taxes,  etc.,  since  October  5,  1895,  and 
which  had  been  allowed  in  the  second  account  which  had  been 
settled  as  hereinbefore  stated,  should  be  disallowed,  and  that 
"the  former  order  of  November  24,  1897,  settling  the  said  exec- 
utor's annual  account  is  hereby  set  aside  on  that  account,  and 
the  said  second  account  is  hereby  now  settled  and  allowed, 
showing  a  balance  in  the  hands  of  the  said  executor  on  the 
fifteenth  day  of  June,  1897,  .  .  .  .  amounting  to  $711.42, 
which  said  sum  of  $711.42  is  to  be  added  in  said  executor's  third 
account  to  the  sum  of  $475,  rents  with  which  he  charges  him- 
self as  having  been  received,  making  a  total  credit  to  the  estate 
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in  the  hands  of  the  said  executor  on  the  thirtieth  day  of  De- 
cember, 1898,  when  said  third  account  was  rendered,  of  $1,- 
186.42,  instead  of  $789.85,  and  the  disbursements  charged  as 
made  in  said  third  account  are  allowed  to  the  amount  of  $37.50, 
and  no  more,  leaving  a  balance  in  the  hands  of  said  executor 
on  the  thirtieth  day  of  December,  1898,  when  said  third  ac- 
count was  rendered,  of  $1,148.92."  At  the  same  time  the  order 
was  made,  without  notice,  directing  the  payment  of  the  claim 
of  said  Kearney. 

An  order  "'settling  an  account  of  an  executor  or  administra- 
tor" is  appealable  (Code  Civ.  Proa,  sec.  963,  subd.  3);  and  it  is 
clear  that  when  proper  notice  has  been  given  it  is  conclusive 
as  to  all  items  contained  in  it,  except  as  against  persons  labor- 
ing under  some  legal  disability.  It  is  so  expressly  provided  in 
section  1637,  and  has  been  so  declared  in  numerous  cases. 
(Estate  of  Stott,  52  Cal.  403;  Reynolds  v.  Brumagim,  54  Cal. 
254;  In  re  Couis,  87  Cal.  480;  Tobelman  v.  Hildebrandt,  72  Cal. 
313;  In  re  Couts,  100  Cal.  400;  Estate  of  Marshall,  118  Cal.  381; 
Estate  of  Fernandez,  119  Cal.  579.)  In  this  respect  there  is  no 
diiference  between  a  final  account — that  is,  one  made  with  a 
view  to  the  immediate  distribution  of  the  estate — and  any  other 
account;  the  code  makes  no  distinction  between  them  as  to 
their  appealability,  or  as  to  the  conclusiveness  of  orders  settling 
them,  except  that  section  1634  provides  that  if  the  account  be 
for  a  final  settlement,  accompanied  by  a  petition  for  distribu- 
tion, the  notice  must  state  those  facts  and  must  be  for  at  least 
ten  days.  In  some  of  the  cases  above  cited  the  account  dealt 
with  was  a  final  account;  but  in  the  two  cases  of  In  re  Couts, 
in  87  and  100  California,  in  Estate  of  Marshall,  supra,  and  in 
Estate  of  Fernandez,  supra,  the  court  was  dealing  with  accounts 
rendered  and  settled  prior  to  the  final  settlement.  In  the  Fer- 
nandez case  the  court  said:  "The  settlement  of  the  said  annual 
accounts  not  having  been  appealed  from  is  conclusive."  (It  is 
to  be  noticed  that  courts  have  fallen  into  the  habit  of  calling 
accounts  filed  prior  to  the  account  on  final  settlement  "annual" 
accounts,  although  the  code  does  not  use  that  word.)  There- 
fore, in  the  case  at  bar  the  court  erred  in  disregarding  the  order 
settling  the  second  account,  in  setting  the  same  aside,  and  in 
reopening  and  determining  matters  against  appellant  which  had 
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been  conclusively  adjudicated  in  his  favor  in  the  former  order. 
And  as  the  order  settling  the  third  account,  from  which  the  ap- 
peal is  taken,  is  based  mainly  on  matters  that  had  been  formerly 
adjudicated,  it  must  be  reversed. 
^  In  the  second  appeal  from  the  order  directing  the  payment  of 

Kearney's  claim,  that  order  is  attacked  upon  various  grounds; 

but  as  it  is  based  on  the  order  settling  the  third  account,  which 

was  erroneous  for  the  reasons  above  stated,  the  two  orders  must 

fall  together. 
Both  the  orders  appealed  from  are  reversed. 

Henshaw,  J.,  and  Temple,  J.,  concurred. 

Hearing  in  Bank  denied. 


[S.  F.  No.  1450.     Department  Two.— January  25,  1901.] 

BEETEAXD  J.  HABISHAW  et  al.,  Respondents  v   STAND- 
AED  QUICKSILVER  COMPANY,  Appellant. 

Action-  for  Death-Failure  to  Lag  Mine-Contributory  Negligence- 
Assumption   of  Knows  Risk-Questions  for  Jury.-Iu  an  action 
for  death  caused  by  the  alleged  negligence  of  a  mine  owner  in 
not  providing  a  flooring    or    lagging  over  the  head  of  the  de- 
ceased to  prevent  rock  or  other  material  from  falling  upon  him 
in  the    course  of    his    employment    as    a  miner,  the  questions 
whether  he  knew  that  the  mine  had  not  been  lagged,  or  whether 
he  was  guilty  of  contributory  negligence  in  going  to  work  at  the 
time    of    the    accident    without    verifying  his    knowledge     or 
whether  he  assumed  a  known  risk  in  working  where  he 'did 
were  proper  for  submission  to  the  jury,  and  their  verdict  there- 
upon is  final. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lake 
County  and  from  an  order  denying  a  new  trial.     R.  W.  Crump 
Judge.  *' 

The  facts  are  stated  in  the  opinion  of  the  court. 
C.  \Y.  Cross,  for  Appellant. 

W.  T.  Baggett,  Dan  Jones,  and  T.  J.  Sheridan,  for  Respond- 
ents. 
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II KX  SHAW,  J.— Plaintiffs,  who  are  the  surviving  wife  and 
children  of  Thomas  Habishaw,  deceased,  sued  the  defendant  to 
recover  damages  for  the  death  of  Thomas  Habishaw,  the  hus- 
band and  father,  alleging  that  he  was  killed  in  defendant's  mine 
through  the  negligence  of  the  defendant  and  its  servants  and 
employees. 

The  negligence  pleaded  consisted  of  the  failure  by  the  de- 
fendant to  provide  a  flooring  or  lagging  over  Habishaw's  head, 
so  as  to  prevent  rock  or  other  material  which  might  become  loos- 
ened in  the  operations  of  the  mine  from  falling  upon  him.  For 
the  want  of  such  flooring  or  lagging  a  rock  of  large  size  fell  a 
distance  of  about  twelve  feet,  and  in  its  fall  struck  Habishaw 
and  caused  his  death.  The  verdict  of  the  jury  was  for  plain- 
tiff, and  from  the  judgment  which  followed  and  from  the  order 
denying  its  motion  for  a  new  trial  defendant  appeals. 

The  contention  of  appellant  is  that  the  deceased,  an  experi- 
enced miner,  was  either  guilty  of  contributory  negligence  in 
working  where  and  as  he  did,  knowing  of  the  absence  of  lagging 
or  flooring,  or  that  in  so  working,  with  knowledge  of  the  con- 
ditions and  situation  of  the  mine,  the  risks  he  ran  became 
known  to  him;  that  he  assumed  them,  and  that,  therefore,  the 
defendant  is  not  liable.  Appellant  urges  that  Mr.  Habishaw, 
being  provided  with  lights  by  which  he  could  plainly  see  for  a 
distance  of  from  fifteen  to  thirty  feet,  would  have  known 
whether  or  not  such  lagging  or  flooring  was  necessary  or 
proper  for  his  protection;  and  that,  having  worked  in  that  par- 
ticular place  for  a  day  and  a  half  immediately  preceding  the 
injury,  by  the  ordinary  use  of  his  senses,  under  such  circum- 
stances, he  must  have  known,  or  should  have  known,  that  there 
was  no  covering  or  flooring  or  lagging  at  a  distance  of  about 
one  foot  over  his  head  (the  seventh  floor),  or  at  a  distance  of 
about  seven  or  eight  feet  over  his  head  (the  eighth  floor),  cov- 
ering the  set  immediately  over  where  he  was  working;  and  that, 
knowing  such  facts  and  the  probable  results,  it  was  contributory 
negligence  on  his  part  to  continue  to  work  in  that  place  with- 
out such  flooring  or  lagging,  if  the  same  was  reasonably  neces- 
sary for  his  protection  from  injury.  It  is  insisted  by  the  ap- 
pellant that  the  evidence  upon  these  matters  is  uncontradicted, 
and  that  the  question  becomes,  therefore,  one  of  law.     By  the 
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respondent  it  is  asserted  that  upon  the  question  of  contributory 
negligence  there  is  a  conflict  in  evidence,  and  that  in  any 
event,  conceding  the  facts  to  be  undisputed,  it  is  not  a  case  in 
■which,  as  a  matter  of  law,  the  court  can  say  that  the  deceased 
was  guilty  of  contributory  negligence,  but  is  a  case  in  which  the 
question  is  properly  referable  to  the  jury. 

We  think  this  latter  position  is  sound.  The  deceased  had 
worked  in  the  mine  for  a  year  and  a  half,  and  in  this  particular 
portion  of  the  mine  where  the  accident  occurred  for  a  day  and 
a  half.  It  is  conceded  to  have  been  the  duty  of  the  timber- 
men  at  the  mine  to  have  provided  for  the  security  of  the  miners 
by  timbering  and  flooring  or  lagging.  That  with  the  light 
which  the  deceased  carried  he  could  have  seen  for  a  distance 
of  from  fifteen  to  thirty  feet,  and  should,  therefore,  have 
known  whether  or  not  the  proper  lagging  was  in  place ;  whether 
or  not  the  place  had  been  properly  lagged  before  the  accident, 
and  the  lagging  had  been  removed  or  destroyed  by  blasting; 
whether  or  not  Habishaw  knew  that  it  had  been  properly  lagged 
in  the  first  instance,  and  was  guilty  of  contributory  negligence 
in  going  to  work  at  the  time  of  the  accident  without  again  veri- 
fying his  knowledge — were  all  matters  not  so  plainly  pointing  to 
contributory  negligence,  as  to  justify  the  withdrawal  of  their 
consideration  from  the  jury.  The  testimony  of  the  witness 
Farmer,  a  fellow-workman  with  the  deceased  at  the  time  of  his 
death,  to  the  effect  that  an  examination  of  the  condition  of  the 
lagging  tvas  made  by  Habishaw  just  before  he  commenced  work 
upon  the  fatal  day,may  well  have  been  disbelieved  by  the  jury,in 
view  of  the  fact  that  Farmer  was  successfully  impeached  by 
a  showing  that  he  had  declared  that  he  had  knowledge  which 
would  entitle  plaintiffs  to  win  their  case,  but  would  not  give  it 
unless  paid  therefor. 

The  case  is  one  of  those  where  the  question  of  contributory 
negligence,  or  the  question  of  the  assumption  of  known  risks 
was  proper  for  submission  to  the  jury,  whose  verdict  in  this 
regard  is  final.  (Sanboi'n  v.  Madera  Flume  etc.  Co.,  70  Cal.  261; 
Magee  v.  North  Pacific  R.  R.  Co.,  78  Cal.  4301;  Martin  v.  Cali- 
fornia Cent.  R.  R.  Co.,  91  Cal.  331;  Davies  v.  Oceanic  Steam- 
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ship  Co.,  89  Cal.  280,  28G;  Smith  v.  Occidental  etc.  Steamship  Co., 
99  Cal.  462;  Davis  v.  Pacific  Power  Co.,  107  Cal.  5633;  Goggin 
v.  Osborne  &  Co.,  115  Cal.  137.) 

The  judgment  and  order  appealed  from  are,  therefore,  af- 
firmed. 

Temple,  J.,  and  McFarland,  J.,  concurred. 


[S.  F.  No.  2295.    Department  Two.— January  25,  1901.] 

In  the  Matter  of  the  Estate  of  FRANCES  D.  J.  SMITH,  De- 
ceased. MARY  A.  E.  GILFETHER  et  al.,  Appellants, 
v.  CHARLES  L.  SMITH,  Respondent. 

Estates  of  Deceased  Persons — Succession — Property  Inherited  from 
Father — Half-sisters  on  Mother's  Side.  —  Property  inherited 
from  the  father  of  a  wife  who  has  died  intestate,  leaving  as  sole 
heirs  a  husband  and  two  half-sisters  on  the  mother's  side,  must 
be  distributed  one-half  to  the  husband  and  one-half  to  such 
half-sisters. 

Id. — Construction  of  Code — "  Brothers  and  Sisters  of  Decedent." 
Subdivision  2  of  section  1386  of  the  Civil  Code  must  be  con- 
strued in  their  proper  sense,  and  according  to  the  approved 
usage  of  the  language,  as  including  in  the  expression  "brother 
and  sisters  of  the  decedent"  those  of  the  half  blood  as  well  as 
those  of  the  whole  blood. 

Id. — "Kindred  of  the  Half  Blood" — "Blood  of  Ancestors" — Ex- 
clusion from  Inheritance — Identity  of  Degree. — The  exception 
In  section  1394  of  the  Civil  Code  excluding  kindred  of  the  half 
blood  in  favor  of  kindred  of  the  whole  blood,  where  the  former 
are  not  of  the  blood  of  the  ancestor  from  whom  the  estate  came 
by  descent,  devise,  or  gift,  applies  only  where  such  kindred  are 
Min  the  same  degree,"  and  has  no  application  to  any  case  where 
the  degrees  are  not  the  same.  It  does  not  apply  to  a  case  where 
a  surviving  husband  and  half-sisters  of  the  decedent  are  sole 
heirs,  though  such  half-sisters  are  not  of  the  blood  of  the  an- 
cestor from  whom  the  property  was  inherited. 

APPEAL  from  a  decree  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  distributing  the  estate  of  a  de- 
ceased person.     J.  V.  Coffey,  Judge. 

■  48  Am.  St.  Rep.  156. 
CXXXI.    Cal.-28 
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The  facts  are  stated  in  the  opinion. 
Rodgers,  Paterson  &  Slack,  for  Appellants. 
J.  N.  Young,  for  Respondent. 

SMITH,  C. — This  is  an  appeal  from  a  decree  of  distribution. 
The  deceased,  who  died  intestate,  inherited  the  property  dis- 
tributed from  her  father.  She  left  surviving  her,  her  husband, 
and  two  half-sisters  on  the  mother's  side,  the  appellants.  The 
whole  of  the  property  was  distributed  by  the  decree  to  the 
respondent  and  the  appellants  excluded.  The  case  turns  upon 
the  construction  of  the  provisions  of  the  Civil  Code  governing 
successions,  and  especially  of  those  of  sections  1386  (2)  and 
139-1.  By  the  former  provision  it  is  especially  provided  in 
the  case  here  presented  that  the  husband  shall  take  one-half 
of  the  estate  and  the  sisters  the  other  half;  but  it  is  contended 
that  by  the  latter  section  the  sisters  are  excluded  as  not  being 
of  the  blood  of  the  ancestor  from  whom  the  defendant  derived 
the  estate;  and  it  was  so  held  by  the  court.  But  I  do  not 
think  this  contention  can  be  sustained. 

The  section  in  question  consists  of  two  clauses  connected  by 
the  conjunction  "unless,"  which,  as  said  by  Lord  Mansfield 
(Smith  v.  Wilson,  3  Burr.  1556),  means  the  same  as  "except," 
and  hence  implies  merely  an  exception  to  the  first  clause. 
(Standard  Dictionary;  Century  Dictionary;  Ryan  v.  Andrews, 
21  Mich.  231,  235;  Estate  of  Kirhendall,  43  Wis.  173-75,  177  et 
seq.;  Rowley  v.  Stray,  32  Mich.  75,  76.)  The  last  clause  can, 
therefore,  apply  only  to  the  class  described  in  the  first,  or,  in 
other  words,  to  the  class  from  which  it  constitutes  an  exception, 
which  is,  kindred  "in  the  same  degree."  Hence,  it  can  have 
no  application  to  the  relations  between  different  classes  as  de- 
termined by  degree  of  kindred  or  otherwise,  as,  e.  g.,  between 
half  brothers  or  sisters  and  remote  collateral  kin,  or  between 
grandparents  and  uncles  or  aunts,  as  in  Ryan  v.  Andrews,  supra, 
and  in  Estate  of  Kirhendall,  supra.  The  effect  of  the  pro- 
vision is  therefore  simply  to  subdivide  each  of  the  classes  as 
determined  by  degree  of  relationship  into  two  classes,  namely, 
those  of  the  full  and  those  of  the  half  blood,  and  in  each  class 
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to  postpone  the  latter  to  the  former.  Its  effect,  therefore,  is 
precisely  that  of  the  Missouri  statute  cited  in  61  Am.  Dec.  664, 
or  of  the  Indiana  statute  cited  in  Robinson  v.  Burrell,  40  Ind. 
336. 

Hence,  the  provision  has  no  application  as  between  kindred 
in  different  degrees,  but  the  relative  claims  of  these  are  deter- 
mined exclusively  by  the  provisions  of  section  1386  of  the  Civil 
Code,  where  the  terms  '"brothers  and  sisters,"  and  other  terms 
denoting  kindred  of  various  degrees,  are  used  in  their  proper 
sense,  and,  "according  to  the  approved  usage  of  the  language" 
(Civ.  Code,  sec.  13),  must  be  held  to  include  those  of  the  half 
as  well  as  of  the  whole  blood.  {Rowley  v.  Stray,  supra,  and 
cases  cited  on  page  75.)  The  two  sections,  therefore  (1386, 
1391),  in  nowise  conflict,  but  together  prescribe  a  system  not 
only  complete  and  harmonious,  but  also  equitable,  and  in  ac- 
cordance with  the  general  sentiments  of  mankind;  on  which 
in  fact — and  not  on  the  obsolete  feudal  reasons  on  which  the 
common-law  doctrine  of  inheritance  of  real  estate  was  based — 
our  law  of  succession  is  based. 

This  construction  is  supported  by  the  cases  cited  above,  in 
which  substantially  similar  enactments  were  construed,  and 
also  by  the  case  of  Robinson  v.  Burrell,  supra,  where  the  statute 
construed  is  different,  but  the  principle  of  the  decision  is  the 
same.  In  that  case  there  was  an  old  statute  (cited  supra) 
identical  in  effect  with  ours,  which  had  been  superseded  by  a 
new  statute  couched  in  less  definite  terms;  and  it  was  held  that 
it  would  be  unreasonable — the  statute  admitting  of  a  different 
construction — to  construe  it  as  postponing  the  kindred  of  the 
half  blood  "until  after  there  was  a  failure  of  all  kindred  of  the 
intestate  who  have  the  blood  of  the  ancestor  from  the  estate 
descended,  however  remote  in  degree" — a  principle  equally  ap- 
plicable here. 

There  are  two  cases  that  seem  to  conflict  with  these  views, 
viz.,  Perkins  v.  Simonds,  28  "Wis.  90,  and  Kelly  v.  McGuire,  15 
Ark.  555.  But  the  former  is  expressly  limited  and  in  effect 
overruled  in  Estate  of  KirTcendall,  supra.  And  again  in 
SJiuman  v.  Shuman,  80  Wis.  479,  it  was  held  that  the  provi- 
sion construed  did  not  apply  to  personal  property;  which  was 
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also  in  effect  to  overrule  the  decision,  for  neither  in  the  laws  of 
Michigan  nor  in  our  own  is  there  room  for  such  a  distinction. 
It  may  be  added  that  the  attention  of  the  court  was  not  drawn 
to  the  grammatical  construction  of  the  section.  Hence,  the 
court  assumed  that  "the  words  of  the  section  are  general," 
not  noticing  the  fact  that  the  first  clause  refers  only  to  the  class 
specified,  and  that  the  latter  could  not  have  a  more  extensive 
application.     The  same  remark  applies  to  the  Arkansas  case. 

The  true  rule  is  stated  by  Judge  Cooley  in  Rowley  v.  Stray, 
supra,  as  follows:  "Ours  is  but  the  expression  of  a  general  pol- 
icy which  has  always  characterized  our  legislation,  ....  and 
which,  ....  in  most  respects,  has  put  the  half  blood  on  a 
footing  of  equality  with  the  whole  blood  in  the  law  of  descents. 
....  A  discrimination  against  the  half  blood  is  the  excep- 
tion, and  is  not  to  be  extended  beyond  the  obvious  intent. 
And  nothing  seems  plainer  to  us  than  that  under  this  statute 
the  half  blood  are  only  excluded  when  there  are  others  in  the 
same  statutory  class  who  are  to  be  preferred  by  reason  of 
being  of  the  blood  of  the  ancestor  from  whom  the  estate  came 
to  the  intestate.  This  was  the  view  taken  by  us  when  Ryan  v. 
Andrews,  supra,  was  before  us,  and  further  reflection  has  con- 
firmed us  in  it."  It  follows  that  the  appellants  are  entitled 
to  their  shares  of  the  estate  as  prescribed  in  section  1386,  sub- 
division 2. 

The  order  appealed  from  should  be  reversed. 

Haynes,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  ap- 
pealed from  is  reversed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 
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[S.  F.  Nos.  1535,  1530.    Department  Two— January  25,  1901.] 

THOMAS  J.  CONWAY,  Appellant,  v.  SUPREME  COUNCIL 
CATHOLIC  KNIGHTS  OF  AMERICA,  Appellant,  and 
GEORGE  P.  NOONAN  et  al.,  Respondents. 

Benefit  Society— By-laws — Change  op  Beneficiary. — The  by-laws  of 
a  benefit  society  providing  a  specific  mode  in  compliance  with 
which  the  beneficiary  named  in  a  benefit  certificate  may  be 
changed  form  a  part  of  the  contract,  and  the  association  may  re- 
quire a  compliance  with  them,  or  may  refuse  to  pay  the  changed 
beneficiary. 

Id. — Assignment  of  Benefit  Certificate  as  Security — Failure  to 
Change  Beneficiary  —  Estoppel  in  Pais — Equity. — Where  the 
benefit  certificate  was  assigned  both  by  the  member  holding  it 
and  the  beneficiary  named  therein  to  secure  sureties  of  such 
member,  who  were  compelled  to  pay  his  debt,  if  there  was  no 
compliance  with  the  by-laws  for  change  of  the  beneficiary,  such 
sureties  could  not  enforce  their  demand  directly  against  the 
benefit  society;  but  where  all  the  parties  in  interest  are  before 
the  court,  in  an  action  by  the  beneficiary  named  to  enforce  the 
policy,  there  will  be  raised  against  him  an  estoppel  in  pais  to 
deny  the  sufficiency  and  validity  of  the  transfer  for  security, 
and  he  will  be  compelled  to  reimburse  the  sureties  to  the  ex- 
tent of  their  outlay  with  interest  if  their  demand  is  not  barred 
by  limitation. 

Id. — Plea  of  Statute  of  Limitations — Omission  in  Findings. — Where 
in  answer  to  the  pleadings  of  the  sureties  made  parties  defend- 
ant, both  the  plaintiff  and  the  benefit  society  pleaded  that  their 
demand  for  payment  against  the  deceased  member  was  barred 
by  the  provisions  of  subdivision  1  of  section  339  of  the  Code  of 
Civil  Procedure,  and  that  the  assignment  as  security  had  lapsed 
and  become  of  no  effect,  the  failure  to  find  upon  the  issues  so 
presented  is  ground  for  reversal  of  a  judgment  in  favor  of  the 
sureties. 

Id. — Extinguishment  of  Lien — Bar  of  Principal  Obligation — Neces- 
sity of  Finding.— Under  section  2911  of  the  Civil  Code  a  lien  is  ex- 
tinguished by  the  lapse  of  the  time  within  which  an  action  can 
be  brought  upon  the  principal  obligation;  and  where  the  prin- 
cipal obligation  in  favor  of  the  sureties  to  whom  the  benefit 
certificate  was  assigned  as  security  appears  to  be  barred  unless 
reduced  to  judgment,  or  in  some  other  form  kept  alive  and  en- 
forceable, the  court  must  find  specifically,  upon  a  plea  of  the 
statute  of  limitations. 
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APPEALS  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  and  from  an  order  denying  a 
new  trial.     J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Black  &  Learning,  for  Thomas  J.  Conway,  Appellant. 

William  Caldwell,  for  Supreme  Council  Catholic  Knights  of 
America,  Appellant. 

D.  K.  Gale,  and  John  T.  Campbell,  for  Eespondents. 

HENSHAW,  J.— In  1889  the  defendant,  the  Supreme  Coun- 
cil of  the  Catholic  Knights  of  America,  a  beneficial  order  incor- 
porated under  the  laws  of  Kentucky,  issued  its  benefit  certifi- 
cate to  one  John  M.  Conway,  by  which,  upon  the  death  of 
John  M.  Conway  at  a  time  when  he  was  in  good  standing  in 
the  order,  there  should  be  paid  to  his  nephew,  Thomas  J.  Con- 
way, the  sum  of  two  thousand  dollars.  The  defendants 
Noonan,  Shay,  and  Menihan  became  sureties  for  John  M.  Con- 
way in  the  sum  of  sixteen  hundred  dollars,  and  to  protect  and 
secure  them  an  assignment  and  transfer  was  made  to  them  of 
the  policy.  The  assignment  declared  that  the  transfer  was 
made  as  security,  and  it  was  executed  by  both  the  assured  and 
his  nephew,  Thomas  J.  Conway.  In  June,  1893,  the  defend- 
ant sureties  were  compelled  to  pay  sixteen  hundred  dol- 
lars, the  amount  for  which  they  were  liolden  upon  their  under- 
taking. In  August,  1896,  John  M.  Conway  died  in  the  state 
of  California,  of  which  he  had  been  a  resident  for  some  years. 
This  action  was  begun  by  the  nephew,  Thomas,  against  the  be- 
nevolent order  to  recover  the  amount  of  the  policy.  The 
sureties  were  called  in  and  made  parties  defendant.  They  as- 
serted a  right  to  the  moneys  due  on  account  of  the  policy  by 
virtue  of  the  foregoing  facts,  or  at  least  to  sufficient  to  reim- 
burse them  for  their  outlay.  After  trial  judgment  passed  for 
the  defendant  sureties,  and  the  plaintiff  and  the  Supreme 
Council  of  the  Catholic  Knights  appeal  from  this  judgment 
and  from  the  order  denying  them  a  new  trial. 

The  by-laws  of  the  Catholic  Knights  provide  a  specific  mode 
in  compliance  with  which  the  beneficiary  named  in  the  certifi- 
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cate  may  be  changed.  It  has  uniformly  been  held  in  organiza- 
tions such  as  this  that  the  by-laws  form  a  part  of  the  contract, 
and  that  the  association  may  require  a  compliance  with  them, 
or  refuse  to  pay.  (McLaughlin  v.  McLaughlin,  104  Cal.  1711; 
Levy  v.  Magnolia  Lodge,  110  Oal.  297;  Hass  v.  Mutual  Relief 
Assn.,  118  Cal.  6.)  In  this  instance  there  was  no  substantial 
compliance  with  the  requirements  of  the  by-laws,  and  it  must 
therefore  be  held  that  were  these  sureties  merely  seeking  to 
enforce  their  demand  against  the  order,  the  latter  would  be 
justified  in  law  in  its  refusal  to  pay.  But  the  actual  situation 
here  presented  is  somewhat  different.  All  the  parties  in  in- 
terest are  before  the  court,  and  equity  may  be  done.  As  be- 
tween the  original  beneficiary  and  the  Catholic  Knights  there 
is  no  dispute  but  that  the  nephew  would  be  entitled  to  the 
money.  He  has  a  well-founded  and  strict  legal  claim  to  a  re- 
cover}', but  the  equities  of  the  defendant  sureties  are  not  to  be 
overlooked.  Having  regard  to  them,  it  is  clear  that  the  plain- 
tiff, who  had  formally  joined  in  the  written  assignment  upon 
the  security  of  which  the  defendants  Noonan  and  others  paid 
out  a  large  sum  of  money,  would  be  compelled  to  reimburse 
them  to  the  extent  of  their  outlay  with  interest,  and  would  be 
entitled  to  receive  for  his  own  benefit  only  the  difference  be- 
tween the  two  thousand  dollars  and  that  amount.  In  other 
words,  there  would  be  raised  against  him  a  clear  estoppel  in  pais 
to  deny  the  sufficiency  and  validity  of  the  transfer. 

But  another  consideration  enters  into  the  matter.  Both 
Conway  and  the  Catholic  Knights  answered  the  pleadings  of 
the  defendants  sureties,  urging  "that  the  claim  and  obligation 
so  set  up  by  said  Noonan,  Shay  and  Menihan  against  said  John 
M.  Conway,  deceased,  is  barred  by  the  provisions  of  subdivi- 
sion 1  of  section  339  of  the  Code  of  Civil  Procedure  of  Cali- 
fornia, and  the  assignment  of  said  benefit  certificate  made  as 
collateral  for  said  indebtedness  has  lapsed  and  is  barred  by  said 
section,  and  has  fallen  and  become  of  no  force  and  effect  what- 
ever." The  findings  of  the  court  are  merely  that  the  sureties 
were  compelled  to  pay, and  did  pay, in  June,  1893,  and  that  John 
M.  Conway  died  in  August,  1896.     By  section  2911  of  the  Civil 
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Code  it  is  provided  that  a  lien  is  extinguished  by  the  lapse  of 
the  time  within  which  under  the  provisions  of  the  Code  of 
Civil  Procedure  an  action  can  be  brought  upon  the  principal 
obligation.  There  is  no  doubt  but  that  the  principal  obliga- 
tion in  this  case  was  barred  under  the  provision  of  the  section 
of  the  Code  of  Civil  Procedure  pleaded,  unless  it  had  been  re- 
duced to  judgment  or  in  some  other  equally  effective  form  had 
been  kept  alive  and  enforceable.  The  court  has  failed  to  find 
upon  this  vital  question,  and  the  judgment  and  order  must, 
therefore,  be  reversed  and  the  cause  remanded. 
It  is  so  ordered. 

Temple,  J.,  and  McFarland,  J.,  concurred. 

Hearing  in  Bank  denied. 


[S.  F.  No.  1602.    Department  One.— January  26,  1901.] 
HENRY  W.  TAYLOR,  Appellant,  v.  C.  D.  FORD,  Respondent. 

Cancellation  of  Note — Cross-complaint  to  Enforce  Note — Refusal 
to  Permit  Amended  Answer — Harmless  Ruling. — In  an  action  to 
cancel  a  promissory  note,  the  refusal  to  permit  an  amended  an- 
swer to  be  filed  by  the  plaintiff  to  a  cross-complaint  to  enforce 
the  note  is  harmless  where  the  additional  matter  alleged  therein 
was  permitted  to  be  fully  proved  upon  the  trial,  and  upon  the 
entire  evidence  a  verdict  was  properly  rendered  for  the  cross- 
complainant  for  the  amount  due  upon  the  note. 

Id. — Failure  of  Consideration — Sale  by  Partner  to  Copartner — 
Guaranty  of  Book  Accounts — Conflicting  Evidence — Support  of 
Verdict. — "Where  such  note  was  part  consideration  for  the  purchase 
by  plaintiff  of  defendant's  interest  in  a  lumber  firm,  and  the 
evidence  showed  a  good  and  valuable  consideration  for  the  note, 
and  was  substantially  conflicting  upon  the  question  whether  the 
accounts  forming  part  of  the  consideration  were  falsely  repre- 
sented to  be  collectible,  and  were  guaranteed  to  be  so,  the 
verdict  against  the  contention  of  plaintiff  that  there  was  a  fail- 
ure of  consideration  is  sufficiently  supported. 

Id. — Value  of  Book  Accounts — Opinion — Mistake  —  False  Repre- 
sentation.— Statements  made  as  to  the  value  of    book  accounts 
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upon  a  sale  by  one  partner  to  another  of  bis  interest  in 
the  firm  could  not  amount  to  more  than  an  opinion,  which  can- 
not support  the  defense  either  of  mutual  mistake  or  false  repre- 
sentation to  a  note  given  for  the  purchase  money,  or  justify  a 
rescission  or  cancellation  thereof  upon  those  grounds. 

Id. — Coercion  —  Threat  to  Sell  Interest  in  Violation  of  Contract. — 
The  threat  of  a  partner  to  sell  his  interest  to  a  stranger  in  vio- 
lation of  the  contract  for  a  five  years'  partnership,  does  not 
amount  to  coercion  in  law,  of  a  purchase  made  by  his  copartner, 
and  is  not  a  defense  to  a  note  given  therefor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  denying 
a  new  trial.     John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  F.  Hanlon,  for  Appellant. 

Martin  Stevens,  arid  Bishop  &  "Wheeler,  for  Eespondent. 

TAX  DYKE,  J. — This  action  was  brought  to  compel  defend- 
ant to  set  forth  the  nature  and  extent  of  his  claim  on  a  certain 
promissory  note  purporting  to  have  been  executed  by  plaintiff 
to  defendant,  and  to  have  the  same  determined  by  the  court  to 
be  of  no  force  and  validity. 

Plaintiff  and  defendant  were  partners  in  the  lumber  business 
in  West  Berkeley,  and  defendant  sold  his  interest  in  the  busi- 
ness and  property  of  the  partnership  to  the  plaintiff,  and 
received  the  promissory  note  in  suit  as  part  payment  on  the 
6ale.  The  note  originally  was  for  the  sum  of  $8,509.87,  and 
was  given  in  accordance  with  a  contract  previously  entered  into 
between  the  parties,  which  contract  reads  as  follows: 

"This  agreement  made  this  twenty-fifth  day  of  August,  1885, 
between  C.  D.  Ford,  party  of  the  first  part,  and  H.  TV.  Taylor, 
party  of  the  second  part,  witnesseth: 

"That  whereas  the  said  parties  have  been  heretofore  associated 
as  equal  partners  under  the  firm  name  of  Ford  and  Taylor 
(sometimes  known  as  the  West  Berkeley  Lumber  Company), 
and,  whereas,  the  said  parties  are  desirous  of  dissolving  the 
said  partnership  and  of  transferring  the  interest  of  the  said 
party  of  the  first  part  in  the  property  of  said  partnership  to 
the  said  party  of  the  second  part: 
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"Now,  therefore  these  presents  witnesseth  that  the  said 
partnership  be,  and  the  same  is  hereby,  dissolved,  to  take  effect 
on  the  first  day  of  August,  1885. 

"That  an  inventory  of  all  the  property  of  said  partnership 
shall  be  forthwith  taken,  and  valuation  placed  thereon  at  the 
following  rates,  to  wit: 

"Add  50  cents.  Surface  redwood,  No.  1,  per  thousand  feet, 
$23.00. 

"Per  M,  Surface  redwood,  No.  2,  per  thousand  feet,  $17.00. 

"Cost  of  rough  redwood,  No.  1,  per  thousand  feet,  $13.00. 

"Add  50  cents  per  M,  costs  of — 

"Surface  redwood,  No.  1,  per  1,000  feet $23.00 

"Surface  redwood,  No.  2,  per  1,000  feet 17.00 

"Eough  redwood,  No.  1,  per  1,000  feet 13.00 

"Piling,  same — 

"Eough  redwood,  No.  2,  per  1,000  feet 9.00 

"Shingles,  per  1,000  feet 1.55 

"Doors,  sash,  lime,  and  hardware  at  cost  price,  freight 
added;  horses,  wagons,  trucks,  office  furniture,  and  other  per- 
sonal property  at  cost  price. 

"That  an  account  of  the  business  of  said  partnership  shall  at 
once  be  taken  up  to  the  said  1st  of  August  and  the  profits  or 
losses  equally  divided  between  the  parties  hereto. 

"That  all  the  book  accounts  due  said  firm  shall  be  inven- 
toried at  their  face  value;  and 

"That  upon  the  payment  of  the  promissory  note  hereinafter 
mentioned  said  party  of  the  first  part  shall  execute  and  de- 
liver to  the  said  party  of  the  second  part  a  bill  of  sale  of  his 
interest,  to  wit,  an  undivided  one-half  interest  in  all  the  prop- 
erty therein  described. 

"The  consideration  for  this  indenture,  and  for  the  agreement 
of  the  said  party  of  the  first  part  to  transfer  said  property  to 
the  said  party  of  the  second  part  is  as  follows,  to  wit: 

"Five  thousand  dollars  cash,  paid  on  the  execution  of  these 
presents,  the  receipt  whereof  is  hereby  acknowledged  by  the 
said  party  of  the  first  part;  said  payment  to  be  on  account  of 
the  sum  found  to  be  due  from  such  inventory;  and 
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'"A  promissory  note  executed  by  the  said  party  of  the  second 
part  payable  to  the  order  of  the  said  party  of  the  first  part  for 
such  sura  as  may  be  found  to  be  the  difference  between  one- 
half  of  the  inventoried  valuation  of  said  property  and  the  said 
sum  of  $5,000  paid  on  account  upon  the  execution  of  these 
presents;  said  note  shall  be  payable  three  months  after  date 
and  bear  interest  at  the  rate  of  seven  (7)  per  cent  per  annum. 
"In  witness  whereof  the  parties  hereto  have  hereunto  set 
their  hands  and  seals  this  25th  day  of  July,  1885. 

"CHARLES  D.  FORD. 
"H.  W.  TAYLOR." 
The  $5,000  mentioned  in  the  above  contract  was  paid  as 
therein   agreed    and  also  the  sum  of  $6,000  was  paid  on  said 
note  in  Xovember,  1885,  leaving  a  balance  unpaid  on  the  note 
at  that  time  of  $2,660.44. 

In  addition  to  the  answer  by  defendant  to  the  plaintiff's 
complaint  he  filed  a  cross-complaint,  counting  upon  the  prom- 
issory note  in  question,  and  praying  for  judgment  for  the  bal- 
ance alleged  to  be  due  and  unpaid  thereon.  In  his  answer  to 
the  cross-complaint  the  plaintiff  pleaded  want  of,  and  failure 
of,  consideration  for  the  note,  alleging  that  he  was  induced  to 
sign  it  on  the  strength  of  a  warranty  by  defendant  Ford  that 
certain  book  accounts  and  claims  forming  the  consideration  of 
the  note  were  good  and  collectible  dollar  for  dollar;  also  that 
plaintiff  was  coerced  into  signing  the  note  by  threats  of  the  de- 
fendant to  sell  his  interest  in  the  partnership  in  the  lumber 
business  "to  an  entire  stranger."  He  also  set  up  a  mutual  mis- 
take as  to  the  value  of  said  book  accounts,  and  that  they  were 
treated  as  of  their  face  value,  when,  in  fact,  they  were  worthless. 
The  cause  was  tried  with  a  jury  and  a  verdict  rendered  in 
favor  of  the  defendant  on  his  cross-complaint  for  the  sum  of 
$4,382.52.  Special  issues  were  also  submitted  to  the  jury  and 
answered  as  follows: 

"Did  the  defendant  assure  the  plaintiff  at  or  prior  to  the 
execution  of  the  note  in  question  that  all  of  the  book  accounts 
outstanding,  except  the  three  items  stricken  out,  were  good  and 
collectible  ?     A.     No. 

"Did  the  defendant  at  or  prior  to  the  time  of  the  execution 
of  the  note  in  question  assure  the  plaintiff  that  all  the  book  ac- 
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counts  except  the  three  items  stricken  out  were  good  and  col- 
lectible so  far  as  he  knew?    A.     Yes. 

"Did  the  defendant  ever  agree  with  the  plaintiff  that  if  any 
of  said  book  accounts  were  not  collected  that  he  [defendant] 
would  allow  plaintiff  to  deduct  one-half  the  amount  thereof 
from  the  note?    A.    No." 

The  appeal  is  taken  from  the  judgment  entered  on  the  ver- 
dict in  favor  of  the  defendant,  and  from  an  order  denying 
plaintiff's  motion  for  a  new  trial. 

1.  The  plaintiff  filed  an  amended  answer  to  the  defendant's 
cross-complaint  without  leave  of  court,  which,  upon  motion, 
was  stricken  out  by  the  court,  and  the  court  also  refused  leave 
to  file  the  same  amended  answer  after  notice  given.  The  ap- 
pellant contends  that  this  is  error  on  the  part  of  the  court. 
The  court,  however,  did  permit  appellant  to  file  an  amended 
answer  to  the  cross-complaint,  setting  up  the  defenses  to  the 
note  substantially  as  already  stated,  and  praying  that  the  de- 
fendant take  nothing  on  said  promissory  note,  and  that  plain- 
tiff be  allowed  to  recoup  against  the  defendant  any  damage 
sustained  as  alleged.  The  only  material  difference  which  ap- 
pears between  the  amended  answer  on  which  the  case  was  tried 
and  the  one  stricken  out  by  the  court  was  that  the  lattter  con- 
tained the  statement  that  <chj  reason  of  which  said  acts  the 
plaintiff,  Henry  W.  Taylor,  has  been  damaged  in  the  sum  of 
$3,500,  and  that  no  part  of  said  damages  have  been  paid,  or 
satisfied  or  discharged  in  any  way  whatever."  Both  of  the  an- 
swers contain  a  full  statement  of  the  facts  out  of  which  the 
alleged  damages  to  the  plaintiff  arose,  and  at  the  trial  the 
plaintiff  was  allowed  to  give  evidence  of  these  facts  as  fully  as 
he  could  have  done  if  the  rejected  answer  had  remained  on  file. 
Appellant  suffered  no  injury,  therefore,  by  the  refusal  of  the 
court  to  permit  his  answer  to  the  cross-complaint  to  stand  in 
the  exact  form  that  he  desired.  If  the  evidence  presented  at 
the  trial  would  not  support  the  defenses  to  the  note  which 
were  pleaded,  it  necessarily  follows  that  it  could  not  support  a 
counterclaim  or  recoupment  for  damages  arising  out  of  the  facts 
so  alleged. 
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2.  The  appellant  contends  that  the  verdict  is  not  supported 
by  the  evidence.  The  main  question  in  dispute  between  the 
parties  was  whether  the  defendant  positively  and  falsely  repre- 
sented the  accounts  which  formed  part  of  the  consideration  to 
be  good,  and  warranted  or  guaranteed  their  collectibility.  Up- 
on this  question  there  was  a  substantial  conflict  of  evidence. 
The  note  given  was  only  a  part  of  the  entire  consideration  for 
the  purchase  by  the  plaintiff  of  defendant's  interest  in  the 
partnership.  There  is  no .  contention  that  the  lumber  is  not  of 
the  value  at  which  it  was  appraised  in  the  contract.  It  is  also 
shown  that  the  accounts  mentioned  in  the  contract  were  valu- 
able, as  plaintiff  has  succeeded  in  collecting  a  majority  of  them. 
The  contract  being  entire,  there  was  a  good  and  valuable  con- 
sideration for  the  note.  From  the  evidence  the  jury  were  war- 
ranted in  finding  adversely  to  the  appellant  on  his  contention 
as  to  the  failure  of  consideration. 

3.  The  case  does  not  support  the  alleged  defense  of  mutual 
mistake.  Knowledge  on  the  subject  of  the  value  of  these  book 
accounts  could  not  amount  to  more  than  opinion,  and  this  will 
not  support  the  defense  of  a  mistake  or  false  representation. 
(Rendell  v.  Scott,  70  Cal.  514;  Nounnan  v.  Sutter  County  Land 
Co.,  81  Cal.  1;  Lee  v.  McClelland,  120  Cal.  147.)  In  Hecht  v. 
Batcheller,  147  Mass.  335,1  the  holder  of  a  promissory  note 
sold  it  through  a  broker  shortly  after  the  maker  had  made  an 
assignment  for  the  benefit  of  creditors,  but  neither  the  seller, 
nor  buyer,  nor  broker  knew  that  fact,  but  all  supposed  that  the 
maker  was  still  doing  business;  and  it  was  held  that  there  was 
no  such  mistake  as  to  the  subject  matter  of  the  sale  as  to  avoid 
the  contract,  and  there  was  no  implied  warranty  that  the  note 
was  that  of  a  solvent  firm.  In  the  opinion  the  court  says^The 
mistake  must  be  one  which  affects  the  existence  or  identity  of 
the  thing  sold.  Any  mistake  as  to  its  value  or  quality  or  other 
collateral  attributes  is  not  sufficient  if  the  thing  delivered  is 
existent  and  is  the  identical  thing  in  kind  which  was  sold/^> 
(Benjamin  on  Sales,  sec.  54.)  In  Dortic  v.  Dugas,  55  Ga.  484,  it 
was  held  that  an  erroneous  opinion  common  to  both  parties, as  to 
the  value  of  a  partnership  interest  is  not  such  a  mistake  of 
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fact  as  will  warrant  a  rescission  in  equity  of  the  sale  of  such 
interest.  In  this  case  a  distinction  is  drawn  between  a  mistake 
of  fact  and  a  mere  mistaken  opinion,  the  court  saying:  "One 
theory  of  the  complainant's  hill  is  that  an  erroneous  opinion, 
common  to  both  parties  as  to  the  real  value  of  the  interest  sold, 
especially  if  that  interest  was  absolutely  worthless,  would  be 
such  mistake  of  fact  as  would  warrant  a  rescission  of  the  con- 
tract and  a  return  of  the  purchase  money.  We  think,  on  the 
contrary,  that  the  very  nature  of  the  enterprise  touching  which 
the  partnership  existed  would  be  full  notice  that  the  value  of 
a  partner's  share  was  contingent  and  that  an  estimate  of  it  made 
in  a  general  way  would  partake  of  the  loose  nature  of  conjec- 
ture rather  than  of  the  definite  characteristics  of  fixed  fact."  / 

The  verdict  was  against  the  appellant  on  the  contention  that 
there  was  a  warranty  or  guaranty  on  the  part  of  the  defendant, 
and  this  verdict  is  supported  by  the  evidence.  In  fact,  the 
written  contract,  out  of  which  the  making  of  the  promissory 
note  grew,  contains  no  guaranty  of  the  book  accounts,  and  no 
agreement  that  anything  was  to  be  deducted  from  the  value 
of  said  accounts  as  fixed  in  said  contract  for  a  failure  to  collect 
any  of  them. 

4.  The  instructions  given  by  the  court,  read  together,  fairly 
cover  the  law  of  the  case,  and  those  which  were  refused  were 
either  unnecessary  repetitions  or  inapplicable  to  the  facts  in 
the  case.  The  jury  was  not  misdirected  as  to  the  defense  of 
want  of  consideration,  but  the  law  on  that  subject  was  properly 
given  to  them,  and  the  same  may  be  said  in  reference  to  the  de- 
fense of  breach  of  warranty  which  was  specially  submitted  to  the 
jury,  as  already  shown.  At  the  conclusion  of  the  instructions  to 
the  jury  one  of  the  jurors  asked: "I  would  like  to  ask  the  court  if 
ignorance  on  the  part  of  plaintiff  or  defendant  constitutes  any 
point  of  law — ignorance  of  what  plaintiff  or  defendant  might 
be  doing  when  a  certain  thing  is  done.  Can  it  be  brought  up 
as  a  matter  of  law  ?"  The  court  answered  this  and  a  colloquy 
took  place,  as  follows: 

"The  COURT. — The  presumption  is  where  the  transaction 
is  between  grown-up  people  that  they  do  know  what  they  are 
doing. 
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"Mr.  HAXLON. — I  ask  an  instruction  that  although  that  is 
the  presumption  that  they  knew,  that  we  can  show  to  the  con- 
trary that  either  party  was  not  in  such  condition. 

'•The  COURT.— If  they  show  that  one  of  the  parties  was 
imbecile  or  not  of  sound  mind,  or  that  there  was  fraud  or 
duress. 

"Mr.  HAXLOX.— Or  coercion. 

"The  COURT. — It  is  not  claimed  that  he  was  coerced. 

"Mr.  HANLOX. — It  is  claimed  that  he  was  taken  advantage 
of. 

"The  COURT.— All  right,  or  that  he  was  taken  advantage  of. 

"Mr.  HAXLOX.— We  except." 

"We  can  see  no  error  on  the  part  of  the  court  in  the  fore- 
going. The  only  coercion  claimed  by  the  plaintiff  is  that  he 
was  forced  to  enter  into  the  contract  and  give  the  note  in 
question  by  reason  of  defendant's  threats  to  sell  out  to  a 
stranger,  in  violation  of  his  contract  for  a  five  years  partner- 
ship.    That  would  not  amount  to  coercion  in  law. 

There  are  no  other  points  presented  on  the  part  of  the  ap- 
pellant requiring  special  notice. 

The  judgment  and  order  are  affirmed. 

Garoutte,  J.,  and  Harrison,  J.,  concurred. 
Hearing  in  Bank  denied. 


[S.  F.  No.  2441.    Department  One.— January  29,  1901.] 

WILLIAM  FEXXELL,  Respondent,  v.  JOHX  A.  DRINK- 
HOUSE,  Respondent.  MARIA  TERESA  ELLIOTT, 
Special  Administratrix,  etc.,  Intervenor,  Appellant. 

Estates  of  Deceased  Persons — Action  by  Husband  Against  Wife's 
Administratrix — Community  Property — Forum. — A  separate  action 
in  the  superior  court  by  a  husband  to  recover  community  prop- 
erty, consisting  of  money  in  the  hands  of  the  administratrix 
of  his  deceased  wife,  is  brought  in  the  proper  forum;  and  such 
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a  case  is  not  the  proper  subject  of  litigation  in  the  probate  de- 
partment of  the  superior  court,  having  jurisdiction  of  her  es- 
tate. 
Id. — Code  Provision  as  to  Real  Estate — Personal  Property  not  In- 
cluded.— Section  1723  of  the  Code  of  Civil  Procedure  giving  the 
probate  court  jurisdiction  to  set  apart  to  the  husband  com- 
munity real  estate,  standing  in  the  name  of  the  wife,  has  no 
application  to  community  personal  property  in  the  wife's  pos- 
session at  the  time  of  her  death,  which  constitutes  no  part  of 
her  estate. 

Id. — Action  for  Community  Money — Deposit  by  Wife — Claim  Against 
Estate — Money  Had  and  Received. — An  action  by  the  husband  to 
recover  community  money,  which  was  deposited  in  bank  by  the 
wife  in  her  name,  and  which  came  to  the  possession  of  her 
administratrix,  is  not  upon  a  claim  against  the  deceased,  nor  is 
it  a  suit  against  the  estate,  but  is  for  money  had  and  received 
to  the  use  and  benefit  of  the  plaintiff. 

Id. — Presumption  of  Community  Property — Burden  of  Proof. — Money 
deposited  in  bank  by  the  wife  after  marriage  must  be  pre- 
sumed, in  the  absence  of  evidence  to  the  contrary,  to  be  com- 
munity property,  and  the  burden  of  proof  is  upon  her  repre- 
sentative to  show  that  it  was  her  separate  property,  and  in  so 
far  as  such  burden  is  not  sustained,  the  presumption  of  com- 
munity character  is  absolute  and  conclusive. 

Id. — Earnings  of  Wife. — Money  earned  by  the  wife  while  living  with 
the  husband  is  community  property. 

In. — Statute  of  Limitations— Possession  of  Wife. — The  possession  of 
community  property  by  the  wife  is  the  possession  of  the  hus- 
band. The  right  of  the  husband  to  its  possession  does  not  de- 
pend upon  its  custody  by  him  prior  to  the  wife's  death;  and  the 
statute  of  limitations  does  not  run  against  an  action  by  the 
husband  to  recover  community  money  from  his  wife's  admin- 
istratrix by  reason  of  the  wife's  custody  thereof  before  her 
death. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
and  County  of  San  Francisco  and  from  an  order  denying 
a  new  trial.     J.  R.  Webb,  Judge  presiding. 

The  facts  are  stated  in  the  opinion. 

George  F.  Shelton,  for  Appellant. 

Emil  Pohli,  for  William  Fennell,  Respondent. 

A.  Ruef,  for  John  A.  Drinkhouse,  Respondent. 
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IIAYXES,  C. — Winifred  Fennell,  deceased,  was  the  wife  of 
Hie  plaintiff  William  Fennell.  She  died  in  the  city  and  county 
of  San  Francisco,  Xovember  28,  1899,  leaving  estate  therein, 
and  the  defendant  Drinkhouse  was  duly  appointed  special  ad- 
ministrator of  her  estate.  On  February  15,  1900,  as  such  spe- 
cial administrator,  bfi  took  possession  of  the  sum  of  four  thou- 
sand two  hundred  and  twenty-three  dollars  and  fifty-seven 
cents  then  on  deposit  with  the  Hibernia  Savings  and  Loan  So- 
ciety in  the  name  of  Winifred  Chappie  (by  which  name  the 
deceased  was  sometimes  known),  and  this  action  was  brought 
by  the  plaintiff  against  said  Drinkhouse  to  recover  said  money, 
claiming  that  it  was  acquired  by  the  plaintiff  and  said  Wini- 
fred after  their  marriage,  and  that  it  was  community  property 
to  which  he  was  entitled. 

After  the  appointment  of  defendant  Drinkhouse  as  special 
administrator,  a  will  executed  by  said  deceased  in  her  lifetime 
was  found  and  probated,  and  Maria  Teresa  Elliott  was  duly  ap- 
pointed and  qualified  as  executrix;  but  said  William  Fennell 
having  taken  an  appeal  from  the  order  probating  said  will,  her 
letters  were  revoked  and  she  was  appointed  special  adminis- 
tratrix of  said  estate  succeeding  defendant  Drinkhouse,  and  as 
such  she  filed  a  complaint  in  intervention  in  this  action,  claim- 
ing that  the  whole  of  said  moneys  were  the  separate  property 
of  said  Winifred  in  her  lifetime,  and  belonged  to  her  estate, 
and  that  she  as  special  administratrix,  was  entitled  to  the  pos- 
session of  the  whole  thereof. 

The  plaintiff  answered  said  complaint  in  intervention,  the 
caufe  was  tried  by  the  court,  and  findings  were  for  the  plaintiff, 
to  the  effect  that  he  was  entitled  to  eighteen  hundred  and  fif- 
teen dollars  and  seventy-seven  cents  (part  of  said  sum  of  four 
thousand  two  hundred  and  twenty-three  dollars  and  fifty-seven 
cents),  and  costs,  and  that  the  intervenor  was  entitled  to  the 
remainder  of  the  fund,  less  disbursements  made  by  defendant 
Drinkhouse  as  special  administrator,  and  judgment  was  entered 
accordingly.  This  appeal  is  by  the  intervenor  from  the  judg- 
ment, and  from  an  order  denying  her  motion  for  a  new  trial. 

Appellant  formulates  three  propositions  upon  which  a  re- 
versal is  claimed,  and  states  that  the  various  assignments  of 
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error  range  themselves  under  one  or  the  other  of  them.  These 
grounds  will  he  noticed  in  their  order: 

1.  "That  plaintiff  has  mistaken  his  forum  and  his  remedy." 
It  is  contended  that  the  department  of  the  superior  court  in 

which  the  settlement  of  the  estate  of  Winifred  Fennell  was 
pending  alone  had  jurisdiction  of  the  subject  matter  of  this 
litigation  under  section  1723  of  the  Code  of  Civil  Procedure, 
and  that  the  remedy  therein  provided  is  exclusive. 

Said  section  has  no  application.  It  appears  to  relate  to  real 
estate  alone.  There  would  seem  to  be  no  reason  for  recording 
in  the  recorder's  office  a  certified  copy  of  a  decree  determin- 
ing whether  the  money  here  in  controversy  belonged  to  the 
plaintiff  or  to  the  estate. 

Xor,  under  the  facts  of  this  case,  is  it  a  proper  subject  of 
litigation  in  the  probate  department  of  the  superior  court.  If 
the  money  in  question  was,  in  fact,  community  property  in  the 
possession  of  Mrs.  Fennell  at  the  time  of  her  death,  it  is  no 
part  of  her  estate.  It  is  still  in  the  hands  of  the  special  ad- 
ministrator, but  that  fact  does  not  create  a  debt  against  the 
estate  in  favor  of  the  plaintiff  for  which  he  must  present  his 
claim  and  take  chances  as  to  the  solvency  of  the  estate.  If 
the  community  property  in  question  were  horses  or  cattle, 
there  can  be  no  doubt  that  plaintiff  could  recover  possession 
of  them  in  an  action  of  claim  and  delivery;  and  it  is  equally 
clear  that  he  could  not  in  such  cases  have  that  remedy  in  the 
probate  proceedings  concerning  Mrs.  FennelPs  estate. 

2.  Appellant  further  contends  that  "plaintiff  cannot  recover 
in  this  action,  because  he  failed  to  identify  the  specific  fund 
for  which  he  sues." 

Counsel,  I  think,  shows  quite  conclusively  that  "this  cannot 
be  treated  as  a  suit  on  a  claim  against  the  deceased,"  not  only 
because  no  claim  against  the  estate  was  presented,  but  because 
it  is  not  a  suit  against  the  estate,  but  is  an  action  against  John 
A.  Drinkhouse  "for  money  had  and  received  to  and  for  plain- 
tiff's use  and  benefit,  in  the  said  sum  of  four  thousand  two 
hundred  and  twenty-three  dollars  and  fifty-seven  cents." 
There  is  no  question  about  the  identity  of  the  fund  received 
and  held  by  defendant  Drinkhouse.     The  only  questions  are, 
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Is  it  community  property?     Or  if  part  only  is  community  prop- 
erty, how  much? 

Appellant  contends  that  the  evidence  is  insufficient  to  justify 
the  finding  that  any  part  of  the  money  deposited  in  the  bank 
by  the  wife  was  community  property. 

All  the  money  found  in  the  bank  and  received  by  the  special 
administrator  was  deposited  after  the  marriage  of  plaintiff  and 
Mrs.  Fennell,  and  the  presumption  therefore  was,  in  the  ab- 
sence of  other  evidence,  that  all  of  it  was  community  property, 
and  the  burden  of  proof  was  upon  appellant.     This  presump- 
tion can  be  overcome  "only  by  evidence  of  a  clear,  certain, 
and  convincing  character  establishing  the  contrary;  and  the 
burden  of  this  showing  rested  with  the  parties  claiming  the 
separate  character  of  the  property.     In  the  absence  of  such 
proof  the  presumption  as  to  the  community  character  was  abso- 
lute and   conclusive."     (In  re   Boody,  113    Cal.  682,  686,  and 
cases  there  cited.)     There  was  evidence  tending  to  show  that 
a  portion    of  the  money    deposited    by    Mrs.  Fennell  in    the 
Hibernia  Savings  and  Loan  Society  was  the  proceeds  of  the 
sale  of  some  real  estate  which  was  her  separate  property,  and 
it  also  appeared  that  certain  rents  thereof  entered  into  the  ac- 
count; but  beyond  that  the  evidence  was  confused  and  con- 
flicting, and  wholly  insufficient  to  overcome  the  presumption 
that  it  was  community  property.     Evidence  that  the  husband 
did  little  work,  and  therefore  did  not  earn  the  remainder  of 
the  money  after  deducting  the  proceeds  of  the  real  estate,  was 
inconclusive,  if  not  immaterial,  since  if  the  deposit  consisted 
wholly  of  the  earnings  of  the  wife  while  living  with  her  hus- 
band, it  was  nevertheless  community  property. 

3.  It  is  further  insisted  that  "the  right  of  plaintiff  to  claim 
the  money  as  community  property  is  barred  by  the  statute  of 
limitations/' 

The  possession  of  community  property  by  the  wife  is  the 
possession  of  the  husband.     The  right  of  the  survivor  does  not 
depend  upon  the  custody  or  possession  of  the  community  prop- 
erty prior  to  the  death  of  the  deceased  spouse. 
Xo  other  questions  are  discussed. 
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I  advise  that  the  judgment  and  order  appealed  from  be  af- 
firmed. 

Gray,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  appealed  from  are  affirmed. 

Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 


[S.  F.  No.  2208.    Department  One.— January  29,  1901.] 

In  the  Matter  of  the  Estate  of  GIOVANNI  DEVINCENZI, 
Deceased.  LUIGI  FIGONI,  Appellant,  v.  ANTONIO 
DEVINCENZI,  Administrator,  Eespondent. 

Estates  of  Deceased  Persons — Sale  of  Real  Estate — Order  Vacating 
Sale — Premature  Appeal — Jurisdiction. — An  appeal  from  an  order 
vacating  a  sale  of  the  real  estate  of  a  deceased  person,  taken 
before  the  order  was  entered  in  the  minutes  of  the  court,  was 
premature,  and  gave  this  court  no  jurisdiction  of  the  subject 
matter. 

Id. — Void  Reversal — Continuance  of  Vacating  Order.  —  Upon  such 
appeal  a  reversal  of  the  vacating  order  was  unauthorized  and 
void,  and  left  the  order  in  as  full  force  and  effect  as  if  no  ap- 
peal therefrom  had  been  attempted. 

Id. — Confirmation  of  Sale — Jurisdiction  of  Superior  Court. — While 
the  valid  order  setting  aside  the  sale  remained  in  force,  the 
superior  court  was  without  jurisdiction  to  grant  a  petition  for 
confirmation  of  the  sale. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  confirming  a  sale  of  the  real  es- 
tate of  a  deceased  person.  Charles  W.  Slack,  Judge  setting 
aside  sale.     James  M.  Troutt,  Judge  confirming  sale. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Sullivan  &  Sullivan,  for  Appellant. 

James  A.  Devoto,  and  Devoto,  Richardson  &  Long,  for  Ee- 
spondent. 
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HARRISOX,  J. — Appeal  from  an  order  confirming  the  sale 
of  real  estate. 

The  respondent  made  a  sale  of  certain  real  estate  of  the 
above-named  decedent  under  an  order  of  the  superior  court  au- 
thorizing him  thereto,  and  thereafter  made  his  return  to  the 
court  setting  forth  that  he  had  sold  the  same  to  the  appel- 
lant herein.  At  the  hearing  upon  this  return  the  appellant 
filed  objections  to  a  confirmation  of  the  sale,  and  the  court 
made  an  order  vacating  and  setting  aside  said  sale  and  declar- 
ing the  same  to  be  null  and  void.  This  order  was  dated  July 
8,  1896,  and  was  filed  with  the  clerk  of  the  court  July  10th, 
and  entered  at  length  in  the  minutes  of  the  court  July  27th. 
On  July  10th  the  administrator  served  upon  the  appellant 
his  notice  of  appeal  from  said  order,  and  the  same  together 
with  an  undertaking  on  appeal  was  filed  with  the  clerk  within 
five  days  thereafter.  Upon  the  hearing  of  the  appeal  in  this 
court  the  order  was  reversed  (119  Cal.  498),  and  the  remittitur 
thereon  was  filed  in  the  superior  court  and  entered  in  its 
minutes  February  2,  1898.  Thereafter  the  administrator  ap- 
plied to  the  superior  court  for  an  order  confirming  the  sale 
to  the  appellant,  and  after  notice  thereof  and  hearing  upon 
the  same  the  court  made  an  order  confirming  said  sale.  From 
this  order  the  present  appeal  has  been  taken. 

At  the  date  when  the  appeal  from  the  order  vacating  the 
sale  was  taken  that  order  had  not  been  entered  of  record. 
There  was  at  that  time  no  order  from  which  an  appeal  could 
be  taken  and  no  subject  matter  within  the  jurisdiction  of  this 
court.  The  appeal  therefrom  was,  therefore,  premature,  and 
gave  to  this  court  no  jurisdiction  to  entertain  the  same.  (Es- 
tate of  Pearsons,  119  Cal.  27;  Estate  of  Scott,  124  Cal.  671.) 
Being  without  jurisdiction  over  the  subject  matter  of  the  ap- 
peal, the  direction  of  this  court  for  a  reversal  of  the  order  of 
July  27,  1896,  was  unauthorized,  and  the  order  was  not  va- 
cated by  such  direction,  but  remained  in  as  full  force  as  if  no 
appeal  therefrom  had  been  attempted.  When,  therefore,  in 
1898,  the  administrator  asked  for  a  confirmation  of  the  sale, 
the  superior  court  was  confronted  with  a  valid  order  by  which 
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that  sale  had  been  annulled,  and  was  without  jurisdiction  to 
grant  the  application. 

Brady  v.  Burke,  90  Cal.  1,  involved  the  validity  of  a  judg- 
ment of  the  supreme  court  affirming  a  judgment  of  the  superior 
court,  where  the  appeal  was  taken  before  the  judgment  had  been 
entered.  A  formal  judgment  in  favor  of  the  plaintiff  in  the 
case  of  Brady  v.  Page,  59  Cal.  52,  bearing  date  March  19,  1878, 
had  been  signed  by  the  judge  of  the  court,  and  findings  and 
on  order  for  judgment  filed  March  21,  1878.  Judgment  was 
not  entered,  however,  until  January  7,  1882.  In  November, 
1878,  the  defendant  appealed  from  said  judgment  to  this  court, 
and  the  judgment  was  affirmed.  It  was  held  that  this  court 
acquired  no  jurisdiction  of  the  appeal,  the  court  saying:  "Un- 
til the  judgment  is  entered,  such  court  retains  complete  juris- 
diction of  the  case,  of  which  it  cannot  be  devested  by  any  un- 
authorized appeal  to  this  court.  If  the  attention  of  this  court 
had  been  called  to  the  fact  that  it  had  before  it  an  appeal  from 
a  judgment  which  had  never  been  entered,  and  which  was  still 
within  the  control  of  the  lower  court,  the  appeal  would  have 
been  dismissed;  but  whether  this  was  done  or  not,  the  appeal 
was  ineffectual,  and  this  court  was  in  fact  without  jurisdiction 
to  entertain  it.  The  appeal  was  futile,  and  the  case  remained 
in  the  lower  court  undisturbed." 

Under  the  principles  of  the  foregoing  cases,  it  must  be  held 
that  the  superior  court  was  without  jurisdiction  to  make  the 
order  confirming  the  sale  to  the  appellant. 

The  order  is  reversed. 

Garoutte,  J.,  and  Van  Dyke,  J.,  concurred. 
Hearinsr  in  Bank  denied. 
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[Sac.  No.  724.    Department  One.— January  30,  1901.] 

ETTA    HEDGE  et  al.,    Kespondents,  v.  J.  H.  WILLIAMS, 

Appellant. 

Action  for  Death — Explosion  in  Distillate  Tank — Negligence  of 
Servant  of  Independent  Contractors. — A  firm  of  dealers  in  hard- 
ware, tinware,  plumbing,  etc.,  engaged  by  the  defendant  to  re- 
pair a  tank  used  to  store  distillate  on  his  fruit  farm,  are  in- 
dependent contractors,  and  not  servants  of  the  defendant,  and 
the  defendant  is  not  liable  to  an  action  for  the  death  of  his 
employee  caused  by  the  explosion  of  the  tank  through  the  neg- 
ligence of  a  servant  employed  by  such  contractors. 

Id. — Dual  Capacity  of  Defendant's  Manager — Membership  in  Firm 
Repairing  Tank. — The  fact  that  the  manager  of  defendant's  firm 
acted  in  a  dual  capacity,  and  was  also  a  member  of  the  firm 
employed  to  repair  the  tank,  and  instructed  their  servant  to 
repair  the  same,  cannot  change  the  contractual  relations  be- 
tween the  parties,  nor  make  the  defendant  responsible  for  the 
negligence  of  such  servant,  who,  as  the  servant  of  the  firm, 
stood  in  the  position  of  an  independent  contractor,  and  was  not 
the  servant  of  the  defendant. 

Id. — Verdict  of  Jury — Acting  Capacity  of  Repairer  of  Tank — Mat- 
ter of  Law — Province  of  Appellate  Court. — The  verdict  of  the 
jury  in  favor  of  the  plaintiff  against  the  defendant  is  not  con- 
clusive that  the  servant  engaged  in  repairing  the  tank  was  act- 
ing in  the  capacity  of  a  servant  of  the  defendant  where  the  evi- 
dence shows  without  conflict  that  he  was  the  employee  of  the 
firm  engaged  to  repair  the  tank.  In  such  case  it  is  the  province 
of  the  appellate  court  to  decide  as  matter  of  law  what  the  facts 
prove. 

In. — Evidence — Declarations  of  Deceased — Res  Gestae. — In  an  ac- 
tion for  the  death  of  defendant's  servant  the  declaration  of  the 
deceased  made  to  third  parties  after  the  accident,  constituting 
no  part  of  the  res  gestae,  are  not  admissible  against  the  plain- 
tiff. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tulare 
County  and  from  an  order  denying  a  new  trial.  W.  B.  Wal- 
lace, Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  F.  Boiler,  and  Bradley  &  Farnsworth,  for  Appellant. 
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An  employer  is  not  responsible  for  the  negligence  of  a  con- 
tractor engaged  in  an  independent  calling,  nor  for  the  negli- 
gence of  servants  employed  by  him  in  such  calling.  (Civ. 
Code,  sec.  2009;  Shearman  and  Kedfield  on  Negligence,  sec.  81; 
Williams  v.  Fresno  etc.  Co.,  96  Cal.  14,  151;  Barton  v.  Mc- 
Donald, 81  Cal.  265;  Smith  v.  Belshaw,  89  Cal.  427,  430,  431; 
Ahem  v.  McGeary,  79  Cal.  44;  Bennett  v.  Truebody,  66  Cal. 
509,  5112;  Frassi  v.  McDonald,  122  Cal.  400,  402;  Callan  v. 
Bull,  113  Cal.  593;  Berg  v.  Parsons,  156  N.  Y.  109 3;  Harrison 
v.  Collins,  S6  Pa.  St.  1534;  Hexamer  v.  Webb,  101  N.  Y.  377, 
383.5) 

Both  &  McFadzean,  J.  E.  Shuey,  and  Charles  G.  Lamberson, 
for  Respondents. 

The  verdict  necessarily  implied  that  the  jury  found  from  the 
evidence  that  the  work  was  done  under  the  supervision  of  the 
defendant's  superintendent,  and  must  be  accepted  as  correct. 
{Tompkins  v.  Montgomery,  123  Cal.  219;  Bennett  v.  Truebody, 
66  Cal.  5096;  16  Am.  &  Eng.  Ency.  of  Law,  206.) 

GAEOUTTE,  J. — This  action  was  brought  by  the  surviving 
wife  and  minor  children,  for  damages  occasioned  by  the  death 
of  Joseph  A.  Hedge,  the  husband  and  father.  Defendant  ap- 
peals from  the  judgment  and  order  denying  his  motion  for  a 
new  trial. 

The  material  facts  in  the  case  are  as  follows:  Defendant  was 
the  owner  of  a  large  fruit  farm  near  the  town  of  Porterville. 
One  A.  H.  'Schultz  was  the  superintendent  of  defendant  in 
the  management  of  the  farm.  A  large  tank,  used  to  store 
distillate,  was  located  upon  the  premises.  Schultz  discovered 
that  the  tank  was  leaking,  and  directed  that  the  distillate  be 
withdrawn  therefrom,  which  was  done,  with  the  exception  of 
possibly  an  inch  in  depth  at  the  bottom  of  the  tank.  Schultz 
was  also  a  member  of  the  firm  of  Schultz  &  "Wilson,  dealers 
in  hardware,  tinware,  plumbing,  etc.,  in  the  town  of  Porter- 
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ville.  One  Fontaine  was  in  the  employ  of  Schultz  &  Wilson, 
directly  in  charge  of  that  portion  of  the  business,  including  the 
repairing  of  tanks,  etc.,  and  had  made  this  particular  tank  some 
years  in  the  past.  Schultz  instructed  Fontaine  to  repair  the 
leak  in  the  tank,  and  took  him  with  his  implements  of  labor 
to  the  place  where  the  tank  was  located.  The  deceased,  Hedge, 
was  the  servant  of  defendant,  and  was  engaged  in  fixing  a  casing 
surrounding  the  tank.  Upon  the  arrival  of  Fontaine  at  the 
tank  he  climbed  upon  it,  called  for  a  lighted  lantern  and  a 
string,  opened  the  manhole,  let  down  the  lantern  within,  and 
immediately  a  disastrous  explosion  occurred.  Hedge,  Schultz, 
and  Fontaine  were  all  seriously  injured.  Hedge  died;  the 
others  recovered.  It  will  be  seen  from  the  foregoing  state- 
ment that  the  facts  are  neither  many  nor  complicated;  yet 
the  dual  capacity  in  which  Schultz  was  acting — his  Jekyll  and 
Hyde  character,  as  it  were — adds  an  additional  element  of  in- 
terest to  the  case. 

It  is  claimed  by  appellant  that  Fontaine  stood  in  the  posi- 
tion of  an  independent  contractor.  In  other  words,  that 
Schultz  &  Wilson  stood  as  independent  contractors  in  repair- 
ing the  tank  and  that  Fontaine  was  their  servant.  It  is  next 
claimed  that  if  Fontaine  was  not  the  servant  of  Schultz  &: 
Wilson,  he  was  the  servant  of  defendant,  and  Hedge,  being 
his  fellow-servant,  Fontaine's  negligence  could  not  form  the 
basis  of  a  recovery  by  Hedge's  relatives.  Of  course  this  con- 
tention is  sound,  unless  defendant  was  guilty  of  negligence  in 
selecting  Fontaine  to  do  the  work.  We  return  to  the  first 
proposition  urged.  Did  Fontaine  stand  in  the  position  of  an 
independent  contractor  ?  If  he  did,  then  the  defendant  is  not 
liable,  for  independent  contractors  alone  must  bear  the  dam- 
age occasioned  by  their  negligence. 

After  viewing  this  evidence  from  every  side,  we  are  brought 
to  the  conclusion  that  Fontaine,  in  repairing  this  tank,  was 
not  the  servant  of  defendant  and  that  his  negligence  in  caus- 
ing the  explosion  was  not  the  negligence  of  defendant.  First 
let  us  eliminate  Schultz  from  the  case  in  his  dual  capacity,  and 
deal  with  him  alone  as  a  member  of  the  firm  of  Schultz  & 
Wilson.     Then  we  have  defendant  personally  going  to  the  firm 
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of  Schultz  &  Wilson,  and  requesting  that  a  man  be  sent  out 
to  repair  the  leaking  tank.  Defendant  may  go  one  step 
further  and  request  that  Fontaine  be  sent  out  to  repair  the 
tank.  Assuredly,  Fontaine,  under  these  circumstances,  would 
be  the  servant  of  Schultz  &  Wilson,  and  not  the  servant  of  de- 
fendant. For  nine  years  Fontaine  had  been  in  the  employ  of 
Schultz  &  Wilson,  and  as  their  employee  he  went  with  his  tools 
to  repair  the  tank.  The  firm  had  the  power  to  discharge  him 
at  any  moment,  even  at  the  very  moment  when  the  soldering 
iron  was  hot  in  his  hand  and  the  solder  ready  to  be  applied. 
He  was  paid  by  the  firm  for  his  labor.  Defendant  cculd  hold 
the  firm  liable  if  his  work  was  negligently  done.  Looking  at 
the  case  from  this  angle  Fontaine  was  not  the  servant  of  de- 
fendant. As  the  servant  of  Schultz  &  Wilson  he  stood  in  the 
position  of  an  independent  contractor;  and  the  facts  fit  the 
case  of  Bennett  v.  Truebody,  66  Cal.  509,7  where  the  owner  of 
a  building  employed  a  plumber  to  repair  the  water  pipes;  and 
this  plumber  was  held  to  be  an  independent  contractor. 

Again,  let  us  eliminate  Schultz  from  the  case  in  his  char- 
acter as  a  dealer  in  hardware,  etc.  Then  we  have  him  as  the 
superintendent  of  defendant,  requesting  the  firm  of  Wilson  & 
Co.  to  repair  this  tank;  or  we  may  go  one  step  further  and  say 
he  requested  the  firm  to  send  out  their  man  Fontaine  to  re- 
pair the  tank.  Under  these  circumstances  Fontaine  still  would 
be  the  servant  of  Wilson  &  Co.,  and  to  no  degree  the  servant 
of  defendant.  In  the  early  English  case  cited  in  Bennett 
v.  Truebody,  supra,  where  a  butcher  hired  a  drover  to  drive  a 
bullock,  the  drover  was  held  to  be  an  independent  contractor, 
and  not  the  servant  of  the  butcher.  Coleridge,  J.,  said:  "The 
thing  done  is  the  driving.  The  owner  makes  the  contract  with 
the  drover  that  he  shall  drive  the  beast,  and  leaves  it  under 
his  charge,  and  then  the  drover  does  the  act.  The  relation  of 
master  and  servant,  therefore,  does  not  exist  between  them." 
It  can  hardly  be  claimed  that  the  firm  of  Wilson  &  Co.  were 
the  servants  of  the  defendant  in  repairing  the  tank ;  yet  if  they 
were  not  defendant's  servants,  then  their  employee,  Fontaine, 
certainly  was  not. 
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It  seems  to  follow  from  the  foregoing  assumptions  that,  in 
the  eyes  of  the  law,  the  dual  capacity  in  which  Schultz  was 
acting  in  no  way  affects  the  merits  of  this  litigation.  As 
to  the  law,  the  case  would  be  the  same  if  he  were  alone  a 
member  of  the  hardware  firm,  or  alone  the  superintendent  of 
the  defendant.  Schultz's  dual  capacity  in  no  way  changes  the 
contractual  relations  between  these  various  parties.  Indeed, 
in  no  aspect  of  the  case  were  there  any  contractual  relations 
existing  between  the  defendant  and  Fontaine  as  to  the  repair- 
ing of  the  tank.  Defendant  could  not  discharge  him  from  the 
work.  Only  Schultz  &  Wilson  could  do  so.  Defendant  was 
not  paying  him  for  his  labor,  for  Schultz  &  Wilson  were  paying 
him.  There  being  no  contractual  relation  between  Fontaine 
and  defendant,  it  is  impossible  in  law  that  Fontaine  should  be 
the  servant  of  defendant. 

Section  2009  of  the  Civil  Code  provides:  "A  servant  is  one 
who  is  employed  to  render  personal  service  to  his  employer, 
otherwise  than  in  the  pursuit  of  an  independent  calling,  and 
who  in  such  service  remains  entirely  under  the  control  and 
direction  of  the  latter,  who  is  called  his  master."  Schultz  & 
Wilson  were  not  the  servants  of  defendant,  tested  by  this  sec- 
tion. Defendant  could  not  be  termed  their  master,  for  they 
were  doing  this  work  in  the  pursuit  of  an  independent  calling; 
and  this  being  so,  they  were  independent  contractors,  and 
Fontaine  was  their  servant.  (See  Shearman  and  Redfield  on 
Negligence,  sec.  81.)  Adam  &  Kibbe  employed  McGearey  to 
take  down  a  flagstaff  from  their  building.  In  an  action  for 
damages  brought  by  a  third  party  for  injuries  received  in  tak- 
ing down  the  flagstaff,  it  was  held  that  McGearey  was  an  in- 
dependent contractor,  and  alone  liable.  (Ahem  v.  McGearey, 
79  Cal.  44.)  That  case  is  similar  in  principle  to  the  case  at  bar. 
(See,  also,  Cdllan  v.  Bull,  113  Cal.  593.)  Upon  the  part  of 
respondent  it  is  insisted  that  the  verdict  of  the  jury  is  con- 
clusive as  to  the  capacity  in  which  Fontaine  was  acting  in  re- 
pairing the  tank.  This  contention  could  only  be  sound  if  there 
was  a  substantial  conflict  in  the  evidence.  But  here,  as  to  this 
particular  branch  of  the  case,  there  is  no  conflict  in  the  evi- 
dence.    And  upon  a  state  of  facts  of  that  character  it  becomes 
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the  duty  of  the  appellate  court  to  decide,  as  matter  of  law,  what 
the  facts  prove. 

The  declarations  of  Hedge,  the  deceased,  made  to  third  par- 
ities after  the  accident,  form  no  part  of  the  res  gestae,  and 
should  not  have  been  admitted  against  these  plaintiffs.  The 
case  being  remanded,  it  becomes  unnecessary  to  consider  the 
legal  soundness  of  the  instructions  given  to  the  jury  upon  the 
point. 

For  the  foregoing  reasons  the  judgment  and  order  are  re- 
versed and  the  cause  remanded. 

Harrison,  J.,  and  Van  Dyke,  J.,  concurred. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing  in 
Bank,  and  filed  the  following  opinion  thereon  on  the  second 
day  of  March,  1901: 

BEATTY,  C.  J. — I  dissent  from  the  order  denying  a  re- 
hearing. The  conclusion  that  Fontaine  was  the  servant  of 
independent  contractors  is  fully  sustained  by  the  record,  but 
it  does  not  dispose  of  the  case.  Eespondents  charged  negli- 
gence in  the  selection  of  a  person  to  do  this  work  who  was 
unacquainted  with  the  properties  of  distillate  and  its  gases. 
Their  contention  is,  that  in  any  operation  involving  the  use 
of  dangerous  means  or  the  handling  of  dangerous  explosives 
the  employer  of  an  independent  contractor  is  bound  to  exer- 
cise care  in  the  selection  of  a  person  who  knows  the  danger 
and  how  to  guard  against  it.  They  cite  a  number  of  au- 
thorities to  sustain  this  proposition — cases  in  which  the  em- 
ployer has  been  held  liable  for  injuries  caused  by  blasting, 
etc.,  by  incompetent  contractors. 

In  view  of  the  evidence  in  this  record,  which  shows  that 
both  Schultz  and  Fontaine  were  entirely  ignorant  of  the 
danger  involved  in  lowering  a  lighted  lantern  into  a  large 
tank  recently  filled  with  distillate,  and  still  containing  about 
a  gallon  of  that  substance  in  liquid  form,  and  therefore  neces- 
sarily surcharged  with  its  vapors  or  gas,  it  is  manifest  that  the 
question  of  negligence  is  not  disposed  of  by  merely  holding 
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that  the  work  was  being  done  by  independent  contractors,  if 
it  is  true  that  the  employer  in  such  cases  is  liable  for  want  of 
care  in  selecting  a  proper  person  to  do  the  work.  I  think, 
therefore,  that  the  cause  should  not  be  remanded  for  a  new 
trial,  leaving  this  question  open.  Its  decision  is  necessarily 
involved  in  the  ultimate  determination  of  the  controversy, 
and  in  my  opinion,  is  necessarily  involved  in  the  disposition 
of  this  appeal. 


[L.  A.  No.  960.     Department  One.— January  30,  1901.] 

COUNTY  OF  LOS  ANGELES,  by  JOHN  A.   GISH,   Tax 

Collector,  Eespondent,  v.  S.  0.  EIKENBEKRY,  Appel- 
lant. 

License  Tax — Power  of  Supervisors'in  Incorporated  Cities — County 
Government  Act — Constitutional  Law. — The  provision  of  the 
County  Government  Act  of  1893,  authorizing  hoards  of  super- 
visors of  counties,  for  the  purposes  of  regulation  and  revenue, 
to  impose  license  taxes  upon  all  kinds  of  business  carried  on  in 
the  county,  including  the  limits  of  incorporated  cities  therein, 
within  which  the  municipal  authorities  have  like  power,  is  not 
unconstitutional  because  including  such  city  limits. 

Id. — Payment  of  City  License — Additional  County  License. — The 
payment  of  a  license  tax  under  a  city  ordinance  does  not  ex- 
empt the  person  paying  it  from  paying  an  additional  license  tax 
imposed  upon  the  same  business  by  a  county  ordinance. 

Id. — "Regulation  and  Revenue" — Conflicting  Police  Regulations. 
The  fact  that  the  County  Government  Act  authorizes  the  super- 
visors to  impose  license  taxes  for  purposes  both  of  "regulation  and 
revenue"  does  not  prevent  the  exercise  of  the  power;  though 
where  the  "regulations"  made  in  the  exercise  of  the  police  power 
are  conflicting  the  police  regulations  made  by  the  city  will  control 
within  its  limits. 

Id. — Revenue — Regulations  not  Conflicting.— There  is  no  conflict  as 
to  revenue  between  a  county  and  city  license  tax  upon  the 
same  business,  though  they  are  not  the  same  in  amount;  and 
police  regulations  of  a  county  ordinance  not  conflicting  with 
those  of  the  city,  nor  with  the  constitution  or  any  general  law, 
will  be  upheld  and  enforced  within  the  city. 

Id. — Liquor  License — Power  of  County  Under  Constitution — City 
Ordinance  not  a  General    Law.—  Under  section  11  of  article  XI' 
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of  the  constitution,  providing  that  "any  county,  city,  or  town 
may  make  and  enforce  within  its  limits  all  such  local,  police, 
sanitary,  and  other  regulations  as  are  not  in  conflict  with  gen- 
eral laws,"  the  supervisors  of  a  county  have  power,  independent 
of  the  County  Government  Act,  to  impose  a  liquor  license  tax 
not  in  conflict  with  any  general  law,  and  a  city  ordinance  im- 
posing a  different  license  tax  is  not  a  general  law  within  the 
meaning  of  that  section. 

Id. — "Retail  Liquor  Establishment"—  Construction  of  Ordinance — 
Tax  Upon  Business  and  not  Upon  Sales. — An  ordinance  imposing  a 
License  tax  for  carrying  on  the  "'business"  or  "occupation  of 
a  retail  liquor  dealer"  in  a  "retail  liquor  establishment,"  de- 
fined by  the  ordinance  as  "any  place  where  spirituous,  malt, 
or  mixed  liquors  are  sold,  served,  or  given  away  by  the  drink 
or  glass,  or  in  any  quantity  to  be  drunk  upon  the  premises," 
imposes  a  valid  license  tax  for  engaging  in  the  business  of  re- 
tailing liquors,  and  not  an  invalid  tax  upon  the  sale  of  enumer- 
ated articles. 

Id. — Publication  of  Ordinance — Numbering  of  Sections — Omission. — 
The  publication  of  an  ordinance  is  not  rendered  invalid  because 
in  numbering  the  sections  consecutively,  section  32  does  not 
appear  in  the  ordinance:  nor  is  the  ordinance  rendered  void  be- 
cause the  sections  were  not  all  numbered  in  consecutive  order. 

Id. — Reasonableness  of  County  License  Tax — City  License  Taxes  not 
Considered. — A  county  ordinance  imposing  a  liquor  license  tax  o£ 
thirteen  dollars  per  month  is  not  unreasonable;  and  the  fact 
that  a  city  in  the  county  has  imposed  a  liquor  license  tax  of 
fifty  dollars  per  month,  and  that  its  tax  upon  other  business  is 
too  low,  cannot  affect  the  question  as  to  the  reasonableness  of 
the  county  ordinance. 

Id. — Constitutional  Law — Separable  Provisions  not  Involved. — The 
constitutionality  of  separable  provisions  of  the  ordinance  not  in- 
volved in  the  enforcement  of  the  license  tax  in  suit  will  not 
be  considered,  and  will  only  be  passed  upon  when  questions 
may  arise  thereunder. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  L03 
Angeles  County.     Lucien  Shaw,  Judge. 

The  facts  are  stated  in  the  opinion. 

Move  G.  Norton,  for  Appellant. 

Tirey  L.  Ford,  Attorney  General,  William  M.  Abbott,  Deputy 
Attorney  General,  James  C.  Eives,  District  Attorney  of  Los 
Angeles  County,  and  F.  E.  Willis,  Deputy  District  Attorney, 
for  Eespondent. 
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COOPEK,  C. — This  action  was  brought  in  a  justice's  court 
to  recover  the  sum  of  twenty-six  dollars  license  tax  for  carry- 
ing on  the  retail  liquor  business  in  the  city  of  Los  Angeles 
during  the  months  of  June  and  July,  1899.  Defendant  in  his 
answer  raised  the  question  of  the  legality  of  the  ordinance 
under  which  it  was  sought  to  collect  the  license,  and  the 
case  was  transferred  by  the  justice  to  the  superior  court  for 
trial.  Findings  were  filed  and  judgment  entered  for  plain- 
tiff. Defendant  has  appealed  from  the  judgment  on  the  judg- 
ment-roll. Many  minor  questions  are  raised  and  discussed  by 
appellant's  counsel,  all  of  which  we  have  examined,  but  we  will 
discuss  only  those  deemed  material  to  the  case  as  appears  from 
the  record  here.  On  the  eleventh  day  of  August,  1897,  the 
board  of  supervisors  of  Los  Angeles  county  duly  passed  an 
ordinance  entitled:  "An  ordinance  imposing  licenses,  and  fix- 
ing the  rate9  thereof  in  the  county  of  Los  Angeles,  state  of 
California."  The  portions  of  said  ordinance  so  far  as  material 
here  are  as  follows: 

"Section  1.  It  shall  be  unlawful  for  any  person  or  persons, 
whether  as  principal,  clerk,  servant,  agent,  or  employee,  to  en- 
gage in,  conduct,  or  carry  on  any  business,  exhibition,  or  oc- 
cupation in  this  ordinance  specified,  without  first  having  pro- 
cured a  license  so  to  do,  as  in  this  ordinance  provided;  and 
every  person  who  shall  violate  any  of  the  provisions  of  this 
ordinance  shall  be  deemed  guilty  of  a  misdemeanor." 

"Sec.  9.  A  license  must  be  procured  immediately  before 
the  continuance  hereunder  or  the  commencement  of  any  busi- 
ness or  occupation  liable  to  license  tax,  as  herein  provided. 
....  Ko  license  issued  under  this  ordinance  shall  authorize 
any  person  to  carry  on  any  business  within  the  limits  of  any 
incorporated  city  or  town  having  power  to  impose  or  levy  any 
city  or  town  license  tax,  unless  in  addition  thereto  the  license 
required  by  such  city  or  town  be  also  first  procured." 

"Sec.  13.  It  shall  be  the  duty  of  the  tax  collector,  in  the 
name  of  Los  Angeles  county  as  plaintiff,  to  bring  suit  for  the 
recovery  of  any  license  tax  herein  imposed  against  any  per- 
son required  by  this  ordinance  to  first  procure  a  license  before 
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engaging  in  any  business  as  herein  defined,  who  carries  on  or 
attempts  to  carry  on  such  business  without  such  license." 

"Sec.  15.  For  the  purposes  of  this  ordinance  a  retail  liquor 
establishment  is  defined  to  be: 

"a.  Any  place  where  spirituous,  vinous,  malt,  or  mixed 
liquors  are  sold,  served,  or  given  away  by  the  drink  or  glass. 

"b.  Any  place  where  spirituous,  vinous,  malt,  or  mixed 
liquors  are  sold,  served,  or  given  away  in  any  quantity  to  be 
drunk  upon  the  premises 

"Any  person  who,  either  as  owner,  agent,  or  otherwise,  con- 
ducts or  carries  on,  or  assists  in  conducting  or  carrying  on,  a 
retail  liquor  establishment,  as  such  establishment  is  herein 
defined,  is  for  the  purposes  of  this  ordinance  declared  to  be 
carrying  on  the  occupation  of  a  retail  liquor  dealer." 

"Sec.  26.  The  rate  of  license  for  engaging  in  the  occupation 
of  a  retail  liquor  dealer,  as  defined  by  section  15  of  this  or- 
dinance, is  hereby  fixed  at  thirteen  dollars  per  month,  and 
such  license  may  be  transferred  upon  the  consent  of  the  board 
of  supervisors  to  said  transfer  first  being  obtained." 

It  appears  from  the  findings  that  at  the  time  the  above  or- 
dinance was  passed  and  while  defendant  was  carrying  on  the 
business  for  which  the  license  tax  is  sought  to  be  collected, 
that  there  was  in  force  in  the  city  of  Los  Angeles,  being  the 
place  where  defendant  was  carrying  on  business,  a  valid  or- 
dinance of  the  city,  passed  by  the  city  authorities,  whereby 
a  license  tax  of  fifty  dollars  per  month  was  imposed  upon  de- 
fendant, and  that  such  license  tax  under  said  city  ordinance 
was  paid  by  defendant  for  the  identical  months  for  which  it 
is  sought  to  charge  him  in  this  action.  The  main  contention 
of  defendant  is  that  subdivision  27  of  section  25  of  the  County 
Government  Act  of  1893  is  unconstitutional  because  it  au- 
thorizes boards  of  supervisors  to  license  all  kinds  of  business 
for  the  purpose  of  regulation  and  revenue  in  incorporated  cities 
where  like  power  is  vested  in  the  corporate  authorities  of  the 
city.  The  portion  of  the  section  claimed  to  be  unconstitutional 
reads:  "To  license  for  purposes  of  regulation  and  revenue  all 
and  every  kind  of  business  not  prohibited  by  law  and  trans- 
acted and  carried  on  in  such  county;  ....  to  fix  the  rates 
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of  license  tax  upon  the  same  and  to  provide  for  the  collection 
of  the  same  by  suit  or  otherwise." 

We  do  not  think  the  above  provision  is  in  conflict  with  the 
constitution.  It  has  been  held  that  the  payment  of  a  license 
tax,  under  a  valid  ordinance  of  a  city,  does  not  exempt  the  party 
so  paying  from  paying  a  license  tax  to  the  county  under  an 
ordinance  of  the  board  of  supervisors.  (In  re  Lawrence,  69  Cal. 
608;  Ex  parte  Mansfield,  106  Cal.  400.)  If  there  be  a  conflict 
between  the  ordinance  of  the  city  of  Los  Angeles  and  the 
county  of  Los  Angeles  in  the  regulations  prescribed  for  carry- 
ing on  of  the  business  in  the  exercise  of  a  police  power,  the 
ordinance  of  the  city  has  superior  force  within  the  corporate 
limits  of  the  city.  (Ex  parte  Roach,  104  Cal.  272;  Ex  parte 
Mansfield,  supra.)  In  Ex  parte  Roach,  supra,  this  court  said: 
"The  constitution  recognizes  the  division  of  the  state  into 
coiinties,  and  has  authorized  the  legislature  to  establish  for 
them  a  uniform  system  of  government;  but  it  has  also  au- 
thorized the  creation  of  other  municipalities  within  the  bound- 
aries of  the  several  counties,  and  has  given  to  such  municipali- 
ties the  same  power  of  legislation  upon  these  enumerated  sub- 
jects as  is  conferred  upon  the  counties  themselves;  and  the 
power  thus  conferred  by  the  constitution  is  to  be  construed, 
if  possible,  in  such  a  way  as  to  give  full  effect  to  its  exercise 
by  each  of  the  designated  bodies.  It  is  no  more  necessary  that 
there  be  a  conflict  between  the  power  thus  to  be  exercised 
by  the  county  and  the  city  than  if  the  authority  of  each  had 
been  derived  through  an  act  of  the  legislature." 

In  the  ease  from  which  we  have  just  quoted,  the  defendant 
was  arrested  for  a  crime  in  violating  the  county  ordinance  of 
Kings  county  prohibiting  the  sale  of  intoxicating  liquors  be- 
tween the  hours  of  10  o'clock  P.  M.  and  5  o'clock  A.  M.  The 
defendant  had  paid  a  city  license  in  the  city  of  Hanford,  which 
contained  no  such  restriction  as  to  time.  It  was  held  that 
there  was  a  conflict  between  the  two  ordinances  as  to  the  po- 
lice regulation,  and  that  the  county  ordinance  must  give  way 
to  the  ordinance  of  the  city.  In  the  case  at  bar,  the  attempt 
is  to  collect  revenue  by  a  civil  action,  and  there  is  no  conflict 
as   to   revenue.     Defendant   is,   under   the   authorities   cited, 
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liable  both  to  the  city  and  to  the  county  for  the  revenue  im- 
posed upon  him  by  the  respective  authorities  of  such  city  and 
county.  It  is  said  by  defendant's  counsel  that  the  power  is 
given  to  license  "for  regulation  and  revenue,"  and  not  for 
one  alone.  Conceding  this  to  be  true,  the  power  may  be  ex- 
ercised, but  the  regulation  or  police  power  must  not  conflict 
with  a  similar  regulation  of  an  incorporated  town  or  city. 
But  aside  from  the  County  Government  Act  ample  and  full 
power  is  given  to  the  board  of  supervisors  "by  section  11,  ar- 
ticle XI,  of  the  constitution:  "Any  county,  city,  town,  or  town- 
ship may  make  and  enforce  within  its  limits  all  such  local, 
police,  sanitary,  and  other  regulations  as  are  not  in  conflict  with 
general  laws." 

It  will  be  observed  that  the  only  limitation  upon  the  ex- 
ercise of  the  powers  so  given  is  that  the  regulations  to  be  made 
shall  not  be  in  conflict  with  the  general  laws.  The  ordinance 
in  question  is  not  in  conflict  with  any  general  law.  The  or- 
dinance passed  by  the  city  of  Los  Angeles  is  not  a  general  law 
within  the  meaning  of  this  section  of  the  constitution.  (Ex 
parte  Campbell,  74  Cal  25. *)  The  power  given  by  the  said 
section  of  the  constitution  is  ample,  regardless  of  the  County 
Government  Act.     (Ex  parte  Roach,  supra.) 

It  is  said  by  this  court  in  Ex  parte  Haskell,  112  Cal.  416, 
in  speaking  of  the  duty  of  courts  in  upholding  ordinances: 
"Every  intendment  is  to  be  indulged  in  favor  of  its  validity, 
and  all  doubts  resolved  in  a  way  to  uphold  the  law-making 
power;  and  a  contrary  conclusion  will  never  be  reached  upon 
light  consideration.  It  is  the  province  and  right  of  the  munici- 
pality to  regulate  its  local  affairs — within  the  law,  of  course — 
and  it  is  the  duty  of  the  courts  to  uphold  such  regulations, 
except  it  manifestly  appear  that  the  ordinance  or  by-law  tran- 
scends the  power  of  the  municipality  and  contravenes  rights 
secured  to  the  citizen  by  the  constitution,  or  laws  made  in 
pursuance  thereof." 

In  the  case  at  bar,  we  do  not  think  the  ordinance  transcends 
the  power  of  the  board  of  supervisors  under  the  constitution, 
nor  does  it  conflict  with  any  regulation  of  any  ordinance  of 
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the  city  of  Los  Angeles.  It  is  next  urged  that  the  ordinance 
is  void  for  the  reason  that  it  attempts  to  license  the  sales  and 
not  the  business,  and  we  are  referred  to  the  case  of  Merced 
County  v.  Helm,  102  Cal.  159.  In  that  case  the  ordinance 
imposed  a  license  tax  for  the  sale  of  enumerated  articles  and 
the  right  to  collect  the  tax  by  suit  was  limited  to  instances  in 
which  the  persons  commence,  carry  on,  engage  in,  or  conduct 
some  "business"  for  which  a  license  was  required.  In  this 
case  no  such  objection  appears.  It  is  evident,  from  reading 
the  sections  of  the  ordinance  quoted,  that  the  license  is  for 
engaging  in  the  business  of  retailing  liquors.  By  section  1  it 
is  made  unlawful  to  conduct  or  carry  on  certain  enumerated 
businesses  without  first  having  procured  a  license.  By  section 
26  the  rate  per  month  for  engaging  "in  the  occupation  of  a 
retail  liquor  dealer,"  as  defined  in  section  15,  is  fixed.  By  sec- 
tion 15  any  person  who  carries  on  or  conducts  a  retail  liquor 
establishment  as  defined  in  other  parts  of  the  section  is  de- 
clared to  be  carrying  on  the  occupation  of  a  retail  liquor  dealer. 
It  has  been  said  that  the  rule  in  Merced  County  v.  Helm,  supra, 
went  to  the  extreme  verge  of  strictness,  and  the  court  has 
been  disposed  to  limit  rather  than  extend  its  application.  (Ex 
parte  Seube,  115  Cal.  630;  Ex  parte  Mansfield,  supra.)  We 
think  the  ordinance  valid  under  the  authority  of  the  above 
eases. 

It  is  claimed  that  the  ordinance  was  never  published  as  re- 
quired by  law.  The  argument  in  support  of  this  contention 
is  that  section  32  is  missing  and  that  it  was  therefore  pub- 
lished leaving  out  section  32.  Evidently  the  number  of  sec- 
tion 32  was  by  some  mistake  omitted  from  the  copy  of  the 
ordinance,  for  section  31  embraces  two  subjects,  pawnbrokers 
and  persons  or  corporations  engaged  in  the  business  of  loan- 
ing money,  and  each  subject  is  embraced  in  separate  and  dis- 
tinct sentences.  But  it  is  sufficient  to  say  that  there  is  noth- 
ing iu  the  record  to  show  that  the  original  ordinance  ever  had 
any  section  numbered  32.  It  is  stipulated  that  the  ordinance 
as  annexed  to  the  defendant's  answer  and  printed  in  the  tran- 
script "was  published  as  per  the  copy  attached  to  defendant's 
answer  and  cross-complaint  on  the  fourteenth,  sixteenth,  seven- 
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teenth,  eighteenth,  nineteenth,  twentieth  and  twenty-first  days 
of  August,  1897,  that  said  ordinance  went  into  effect  August 
27,  1897."  We  know  of  no  rule  that  would  make  an  ordinance 
void  because  the  subdivisions  of  it  were  not  all  numbered  in 
consecutive  order.  The  ordinance  did  not  go  into  effect  until 
fifteen  days  after  its  passage.  The  court  found  that  it  was 
passed  August  11,  1897.  It  went  into  effect  August  27,  1897. 
The  ordinance  is  not  unreasonable.  If  other  business  carried 
on  in  the  city  of  Los  Angeles  is  taxed  too  low,  or  even  if  no 
license  tax  at  all  is  imposed  upon  such  business,  it  might  be 
well  for  the  defendant  to  bring  the  matter  to  the  attention  of 
(the  city  and  county  authorities,  but  it  is  not  an  argument  here 
sufficient  for  us  to  hold  that  thirteen  dollars  per  month  is  un- 
reasonable for  carrying  on  the  business  of  selling  liquors  at 
retail.  It  has  been  held  here  that  fifty  dollars  per  month  for 
such  license  was  not  unreasonable.  (Ex  parte  Hurl,  49  Cal. 
557;  In  re  Guerrero,  69  Cal.  88.) 

The  defendant  points  out  and  attacks  several  other  different 
and  independent  sections  of  the  ordinance  which  he  claims 
are  unconstitutional.  It  will  be  sufficient  for  this  court  to 
determine  the  constitutionality  of  these  sections  when  some 
proceeding  is  here  in  which  they  are  involved.  Defendant  is 
here  sought  to  be  charged  with  a  license  tax  for  carrying  on 
the  business  of  retailing  spirituous  liquors.  He  has  carried 
on  the  business  and  has  not  paid  the  license.  Under  the 
views  we  have  expressed,  the  section  of  the  law  under  which 
the  license  tax  is  imposed  is  valid.  This  is  sufficient  as  to  de- 
fendant. 

The  judgment  should  be  affirmed. 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 

Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 
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[Sac.  No.  701.     Department  One.— January  30,  1901.] 

In  the  Matter  of  the  Estate  of  GEORGE  W.  CAMP,  Deceased. 
W,  H.  CAMP,  Appellant,  v.  W.  M.  THOMAS,  Respondent. 

Adoption  of  Minor  Children — Judicial  Functions  of  Judge — Deter- 
mination of  Jurisdictional  Fact — Collateral  Attack. — Although 
the  proceedings  had  for  the  adoption  of  minor  children  are  not 
judicial  proceedings,  and  the  order  of  the  judge  thereupon  is 
not  the  judgment  of  a  court,  yet  the  superior  judge  designated 
by  the  code  to  hear  and  determine  such  proceedings  exercises 
judicial  functions;  and  where  his  power  to  act  depends  upon 
jurisdictional  facts  to  be  established  by  evidence  his  determina- 
tion thereof  cannot  be  questioned  in  a  collateral  attack  upon 
the  order  of  adoption. 

Id. — Abandonment  of  Children — Recital  in  Order — Conclusiveness. — 
Where  the  petition  for  the  adoption  of  minor  children  alleged 
that  they  had  been  abandoned  by  their  parents,  that  fact  is 
jurisdictional,  and  a  recital  in  the  order  of  adoption  that  it  had 
been  proved  to  the  satisfaction  of  the  judge  is  a  determination 
thereof  which  is  conclusive  in  a  collateral  attack  upon  the  order. 

Id. — Estoppel  of  Adopting  Father  and  Claimants  Under  Him. — 
The  adopting  father  is  estopped  to  question  the  fact  of  abandon- 
ment recited  in  the  petition  and  order,  and  the  same  is  true  of 
any  person  or  persons  claiming  under  him. 

Id. — Contest  for  Letters  of  Administration — Attack  Upon  Order  by 
Brother  of  Adopting  Father. — Upon  a  contest  for  letters  of  ad- 
ministration upon  the  estate  of  the  adopting  father  between 
his  brother  and  the  public  administrator,  where  it  appears  that 
the  minor  children  adopted  are  sole  heirs  if  the  adoption  is 
valid,  and  the  proceedings  and  order  of  adoption  were  placed  in 
evidence,  the  brother  of  the  deceased,  as  a  claimant  under  him, 
cannot  be  permitted  to  attack  the  order  by  proof  that  the  par- 
ents of  the  children  did  not  in  fact  abandon  them. 

APPEAL  from  an  order  of  the  Superior  Court  of  Kings 
County  granting  letters  of  administration  upon  the  estate  of 
a  deceased  person.     J.  W.  Mahon,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Dixon  L.  Phillips,  for  Appellant. 

P.  Irwin,  and  Hudson  &  Pry  or,  for  Respondent. 
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HARRISON,  J. — Applications  for  letters  of  administration 
upon  the  estate  of  the  above-named  decedent  were  presented 
to  the  superior  court  of  Kings  county  by  the  public  admin- 
istrator of  that  county,  the  respondent  herein,  and  also  by  the 
appellant,  a  brother  of  the  deceased.  Upon  the  hearing  there- 
on the  court  made  an  order  appointing  the  respondent  as  such 
administrator,  and  directing  letters  of  administration  to  issue 
to  him.     The  brother  has  appealed. 

The  deceased  died  intestate,  leaving  several  brothers  and 
sisters  and  a  surviving  widow  and  two  adopted  children,  who 
at  the  hearing  of  the  petition  were  aged  respectively  about 
eleven  and  eight  years.  The  widow  died  shortly  before  the 
petitions  were  presented.  At  the  hearing  the  proceedings 
taken  in  the  lifetime  of  the  decedent  for  the  adoption  of  the 
children,  including  the  order  of  the  judge  sanctioning  their 
adoption,  and  declaring  that  they  should  thereafter  be  regarded 
and  treated  as  the  children  of  the  decedent  and  his  wife,  were 
read  in  evidence.  In  reply  thereto  the  appellant  offered  to 
introduce  evidence  showing  that  at  the  time  the  proceedings 
were  had  the  children  had  not  in  fact  been  abandoned  by  their 
parents.  The  court  excluded  this  evidence,  and  the  appel- 
lant urges  that  in  this  ruling  the  court  erred. 

While  the  proceedings  for  the  adoption  of  a  minor  child  do 
not  constitute  judicial  proceedings,  and  the  order  of  the  judge 
therein  is  not  the  judgment  of  a  court,  yet  under  section  227 
of  the  Civil  Code,  the  judge  of  the  superior  court  has  been 
designated  as  a  tribunal  for  that  purpose,  and  in  the  perform- 
ance of  his  duties  thereunder  exercises  judicial  functions.  It 
is  a  well-settled  rule  that  when  the  jurisdiction  of  an  inferior 
or  special  tribunal,  or  its  power  to  act  in  any  particular  case, 
depends  upon  the  existence  of  a  fact  which  is  to  be  established 
before  it  by  extrinsic  evidence,  the  determination  of  that  fact 
by  the  tribunal  cannot  be  questioned  in  a  collateral  attack 
upon  its  order.  ("Wells  on  Jurisdiction,  sec.  61;  Britiain  v. 
Kinnaird,  1  Brod.  &  B.  432;  Evansville  etc.  R.  R.  Co.  v.  Evans- 
tine,  15  Ind.  421;  Barnard  v.  Barnard,  119  111.  92;  In  re  Grove 
Street,  61  Cal.  438;  Levee  Dist.  No.  9  v.  Farmer,  101  Cal.  ITS; 
People  v.  Reclamation  Dist.,  121  Cal.  522.) 
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Whether  the  children  had  been  abandoned  by  their  parents 
was  a  jurisdictional  fact  to  be  determined  by  the  judge  upon 
the  evidence  presented  to  him  before  he  was  authorized  to 
entertain  the  petition  for  their  adoption,  and  the  recital  in 
his  order  that  it  appeared  to  his  satisfaction  that  they  had 
been  abandoned  by  their  parents  was  a  determination  of  this 
fact  which  cannot  be  questioned  in  a  collateral  attack  upon  the 
order.  Otherwise  the  existence  of  this  fact  and  the  status 
of  the  children  would  be  always  uncertain,  since  the  evidence 
might  not  be  the  same  at  all  investigations,  and  might  be  re- 
garded with  different  effect  by  different  tribunals,  and  the 
adoption  be  held  by  one  court  to  have  been  valid,  while  an- 
other court  would  hold  it  to  have  been  of  no  avail.  Whether 
the  parents  of  the  child  in  a  direct  proceeding  against  the 
adopting  person  for  the  recovery  of  the  persons  of  the  children 
would  be  bound  by  this  determination  of  the  judge,  is  not 
involved  herein.  It  is  very  clear  that,  if  an  action  had  been 
brought  against  the  decedent  in  his  lifetime  for  necessaries 
supplied  for  the  support  of  the  children,  he  would  not  have 
been  permitted  to  show  in  his  defense  that  at  the  time  of  the 
proceedings  for  their  adoption  the  parents  had  not  in  fact 
abandoned  them.  He  would  have  been  estopped  by  his  re- 
cital of  their  abandonment  in  his  petition.  Inasmuch  as  the 
rights  of  the  appellant  herein  are  derived  solely  through  and 
under  the  decedent,  he  can  have  no  greater  right  to  question 
the  validity  of  the  order  than  would  the  decedent. 

The  order  is  affirmed. 

Garoutte,  J.,  and  Van  Dyke,  J.,  concurred. 
Hearing  in  Bank  denied. 
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[Sac.  No.  854.    Department  One.— January  31,  1901.] 

In  the  Matter  of  the  Estate  of  T.  N.  BENTON,  Deceased. 
ELIZABETH  BENTON,  Contestant  of  Will,  Kespondent, 
v.  H.  A.  BENTON  et  al.,  Proponents  of  Will,  Appellants. 

Estates  op  Deceased  Persons — Contest  op  Will — Right  of  Heir — 
Beneficial  Interest. — An  heir  at  law  of  a  deceased  person  may 
contest  a  will  offered  for  probate  without  any  other  showing  of 
beneficial  interest  than  such  heirship,  although  the  will  may 
provide  for  the  contestant  a  larger  share  of  the  estate  than 
would  be  received  as  an  heir  at  law. 

Id. — Trial  of  Contest — Submission  of  Issues — Questions  for  Jury — 
Ultimate  Facts. — Upon  the  trial  by  jury  of  a  contest  of  the  pro- 
bate of  a  will,  the  proper  procedure  and  the  best  practice 
in  submitting  the  issues  to  the  jury  is  to  submit  with  proper 
instructions  questions  as  to  the  ultimate  facts  involved  in  the 
issues,  such  as  whether  the  deceased  was  competent  to  make  a 
will  and  whether  at  the  time  of  its  execution  he  was  free  from 
fraud  practiced  upon  him  by  the  person  charged  therewith. 

Id. — Effect  of  Verdict — Probate  of  Will. — If  the  verdict  of  the  jury 
condemns  the  will  upon  either  of  the  ultimate  facts  charged 
as  grounds  of  contest,  its  probate  must  be  rejected.  If  it  sup- 
ports the  will,  the  court  should  take  evidence  upon  matters  not 
involved  in  the  contest,  and  upon  the  joint  findings  of  the  jury 
and  of  the  court  in  favor  of  the  will,  it  must  be  admitted  to 
probate. 

Id. — Submission  of  Questions  as  to  Probative  Facts.  —  The  submis-' 
sion  of  questions  to  the  jury  as  to  probative  facts,  in  addition 
to  the  ultimate  facts,  is  allowable,  but  is  not  necessary. 

Id. — Findings  Upon  Probative  Facts  Only  —  Legal  Conclusion  as 
to  Ultimate  Fact. — Where  the  ultimate  fact  upon  any  issue  in- 
volved in  the  contest  is  not  submitted  to  the  jury,  and  only 
probative  facts  are  submitted  and  found,  the  ultimate  fact 
cannot  be  considered  as  established,  unless  it  necessarily  re- 
sults as  a  legal  conclusion  from  the  probative  facts  found. 

Id. — Inference  of  FAcr  not  Permissible — Rejection  of  Probate. — 
The  court  must  not  make  any  inference  of  fact  from  the  pro- 
bative facts  found  by  the  jury,  in  order  to  support  the  judg- 
ment which  it  renders;  and  in  order  to  justify  the  rejection  of 
the  probate  of  the  will  upon  probative  facts  found,  it  must  be 
able  to  declare  as  matter  of  law  from  those  facts  that  the  judg- 
ment must  be  one  rejecting  the  probate. 

Id. — Insufficient  Findings  as  to  Fraud  —  Fraudulent  Intent  not 
Shown. — Findings  merely  of  probative  facts  bearing  upon  the  ques. 
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tion  of  actual  fraud,  charged  upon  a  proponent  of  the  will,  do 
not  legally  show  a  case  of  actual  fraud  as  defined  by  section 
1527  of  the  Civil  Code,  where  there  is  no  finding  that  there  was 
any  intent  of  the  proponent  to  deceive  the  testator,  or  to  induce 
him  to  make  the  will,  or  that  false  representations  made  by  him 
which  controlled  the  action  of  the  testator  were  known  by  him 
to  be  false,  or  were  not  believed  by  him  to  be  true.  Such  find- 
ings cannot  justify  a  denial  of  the  probate  of  the  will  on  the 
ground  of  fraud. 

Id. — Control  of  Testator — False  Representations  Honestly  Made. — 
It  is  not  fraudulent  to  seek  to  control  a  testator  in  making  a 
will,  with  proper  purpose  and  effect;  and  if  false  representa- 
tions are  honestly  made,  with  a  belief  that  they  are  true,  and 
with  good  motives,  they  are  not  fraudulent,  nor  would  the  will 
in  this  respect  be  executed  by  reason  of  any  fraudulent  repre- 
sentation. 

Id. — Alternative  Finding. — A  finding  thuat  representations  were  false 
or  fraudulent  is  not  a  finding  of  fact  upon  either  alternative, 
and  amounts  to  nothing. 

Id. — Representations 'not  Shown  to^be  Effective. — Findings  as  to 
representations  not  shown  to  have  been  made  prior  to  the  exe- 
cution of  the  will,  or  as  to  representations  which  could  have 
had  no  effect  upon  the  mind  of  the  testator,  or  which  are  not 
shown  to  have  been  believed  or  acted  upon  by  him,  are  not  in- 
dicative of  fraud. 

Id. — Fraud  in  Execution  of  Will — Immaterial  Finding — Material 
Omission  to  Find. — A  finding  that  no  fraud  or  misrepresentation 
was  practiced  by  any  person  at  the  very  time  the  testator  signed 
the  will  and  codicil  is  immaterial  on  the  issue  of  fraud,  and  is 
not  equivalent  to  a  declaration  that  the  proponent  was  not 
guilty  of  fraud  practiced  upon  the  testator  in  the  execution  of 
the  will;  and  where  there  is  no  direct  finding  upon  that  subject 
matter,  the  omission  is  material,  and  a  judgment  rejecting  the 
probate  of  the  will  must  be  reversed. 

Id. — Evidence  —  Divorce  Suit  —  Testimony  of  Testator — Reporter's 
Copy. — A  reporter's  copy  of  the  testimony  given  by  the  testator  in 
an  action  for  divorce  is  not  admissible  upon  the  contest  of  the 
probate  of  his  will.  Its  admissibility  is  not  justified  by  section 
275  of  the  Code  of  Civil  Procedure. 

Id. — Declarations  of  Testator  —  Testimony  of  Reporter  —  Refresh- 
ment of  Memory. — If  the  declarations  of  the  testator  made  in  the 
divorce  suit  were  for  any  reason  competent  and  admissible,  they 
must  be  proved  as  declarations,  by  oral  testimony  of  the  re- 
porter who  heard  them,  who  could  refresh  his  memory  from  his 
notes  taken  at  the  time. 

Id. — Kindness  of  Contestant  to  Proponent's  Family. — Evidence  as  to 
the  kindness  of  the  contestant  shown  to  the  family  of  the  pro- 
ponent is  irrelevant  and  inadmissible. 
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Id. — Immaterial  Documentary  Evidence. — A  ;deed  of  trust  executed 
by  the  testator,  and  a  lease  made  by  him  to  the  proponent  are 
immaterial,  and  not  admissible  evidence  for  the  contestant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.     Edward  I.  Jones,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  G.  Swinnerton,  and  J.  J.  Fitzgerald,  for  Appellants. 

Nicol,  Orr  &  Nutter,  and  Budd  &  Thompson,  for  Respond- 
ent. 

GAROUTTE,  J.— The  wife  is  contesting  the  probate  of  the 
will  of  her  deceased  husband,  Tolnian  N.  Benton.  The  propo- 
nent of  the  will  is  Herbert  A.  Benton,  a  son  by  a  previous  wife. 
At  the  trial  before  a  jury,  the  issues  were  limited  to  incom- 
petency, and  also  fraud  practiced  upon  the  deceased  by  the 
proponent  of  the  will  in  the  making  thereof.  Fifty  questions 
purporting  to  bear  upon  the  issues  raised  were  submitted  to 
the  jury,  and  answers  returned  thereto.  Upon  the  strength  of 
these  answers  the  will  was  denied  probate,  and  this  appeal  is 
taken  from  that  judgment  upon  a  bill  of  exceptions. 

It  is  first  asserted  that  the  petition  of  contestant  is  sub- 
stantially insufficient  in  not  showing  that  she  is  beneficially 
interested  in  defeating  the  probate  of  the  will.  It  is  only 
necessary  to  say  that  she  shows  herself  to  be  an  heir  at  law 
of  decedent,  and  that  fact  gives  her  the  right  of  contest.  As 
bearing  upon  this  right,  it  is  immaterial  that  the  will  at- 
tacked possibly  gives  her  a  larger  share  of  the  estate  than  she 
would  take  as  an  heir  at  law. 

There  appears  to  be  some  doubt  in  the  minds  of  counsel  in 
this  case,  and  also  in  the  mind  of  the  trial  court,  as  to  the 
character  of  the  issues  which  may  or  should  be  presented  to 
the  jury  in  a  case  of  this  kind.  Yet  in  view  of  the  provisions 
of  sections  1312  and  1314  of  the  Code  of  Civil  Procedure,  we 
see  no  reason  for  doubt  as  to  the  proper  procedure  to  be  fol- 
lowed; as,  for  example,  in  this  case,  counsel  and  court  may  have 
submitted  to  the  jury  the  question:  1.  Was  the  decedent  com- 
petent to  make  a  last  will  and  testament?     2.  Was  the'miiid- 
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of  the  decedent,  at  the  time  of  the  execution  of  the  will,  free 
from  fraud  practiced  upon  him  by  Herbert  A.  Benton?  These 
were  the  ultimate  facts  in  the  case.  A  negative  finding  by  the 
jury  upon  either  of  them  would  have  required  a  denial  of  the 
will  to  probate.  While  counsel  could,  in  addition  to  the  ulti- 
mate facts,  submit  issues  bearing  specifically  upon  certain 
branches  of  the  evidence,  yet  that  course  is  not  at  all  neces- 
sary; and  in  many  instances  the  submission  of  the  ultimate  fact 
to  the  jury  for  a  finding,  when  accompanied  by  clear  and  ex- 
plicit instructions  as  to  the  law  which  should  govern  the  jurors 
in  applying  the  evidence  and  arriving  at  a  verdict,  is  the  bet- 
ter practice  to  pursue.  If  the  verdict  of  the  jury  condemns 
the  will,  a  judgment  rejecting  its  probate  necessarily  follows. 
If  the  verdict  supports  the  will,  then  the  court  should  take 
evidence  upon  the  matters  not  involved  in  the  contest,  and 
thereupon,  by  virtue  of  the  facts  declared  by  the  verdict  con- 
jointly with  those  found  by  the  court,  adjudge  that  the  docu- 
ment be  admitted  to  probate. 

We  here  have  the  question  presented,  Do  the  issues  deter- 
mined by  the  jury  justify  the  judgment  made  by  the  court, 
rejecting  the  probate  of  the  will?  The  issue  as  to  the  com- 
petency of  the  decedent  was  found  in  favor  of  proponent;  and 
the  issue  of  fraud  is  the  single  one  remaining.  The  findings 
of  the  jury  upon  the  issues  submitted  to  them  stand  the  same 
as  the  findings  of  fact  made  by  the  court  in  a  civil  action, 
that  is,  when  we  are  brought  to  the  consideration  of  their 
sufficiency  to  support  the  judgment  rendered.  In  the  one  case 
the  jury  makes  the  findings,  and  in  the  other  the  court  makes 
them;  and  as  said  in  Bull  v.  Bray,  89  Cal.  286,  quoting  from 
•the  syllabus:  "Where  probative  facts  only  are  found,  yet  if 
the  ultimate  fact  flows  as  a  necessary  conclusion  therefrom,  the 
findings  are  sufficient;  but  in  order  to  warrant  the  appellate 
court  in  inferring  an  ultimate  fact  from  probative  facts,  it 
must  inevitably  follow  from  the  facts  found."  So  in  a  ease 
where  the  probate  of  a  will  is  contested,  if  the  issues  presented 
to  the  jury  involve  simply  probative  facts,  then,  to  justify 
the  court  in  rejecting  the  probate  of  the  will,  the  ultimate 
fact  of  fraud,  undue  influence,  or  mental  incompetency  must 
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appear  conclusively  from  the  probative  facts  found.  In  other 
words,  the  trial  court  may  not  indulge  in  inferences  of  fact 
in  order  to  support  the  judgment  it  makes.  It  must  weigh 
and  test  the  facts  alone  that  are  presented  to  it  by  the  jury. 
Presumptions  of  law  may  be  indulged  in,  but  the  indulgence 
in  inferences  of  fact  as  to  matters  bearing  upon  the  issues 
presented  to  the  jury  are  denied  to  it.  The  trial  court  must 
be  able  to  say,  "As  matter  of  law  from  the  facts  found  by  the 
jury  the  judgment  in  this  case  must  be  one  rejecting  the  pro- 
bate of  this  will."  If  an  ultimate  fact  of  fraud,  or  mental  in- 
competency, or  undue  influence,  be  found  by  the  jury,  then 
the  court  is  bound  to  declare  that  a  certain  particular  judg- 
ment follows  as  matter  of  law.  So  must  the  court  be  able  to 
declare  from  the  probative  facts  found.  It  is  said  in  the  case 
of  In  re  Sanderson,  74  Cal.  208:  "In  cases  of  contest  of  a  will 
the  issues  must  be  such  as  that  the  determination  of  them  will 
leave  to  the  court  no  office  except  to  enter  a  judgment  admit- 
ting the  will  to  probate  or  rejecting  it."  The  court  is  here 
speaking  alone  of  the  issues  involving  the  ultimate  facts  al- 
leged and  denied  by  the  pleadings. 

We  pass  to  a  consideration  of  the  issues  found  upon  by  the 
jury,  and  discussed  by  counsel  in  their  briefs. 

"Q.  Was  Tolman  X.  Benton,  at  the  time  of  and  in  the  mak- 
ing of  the  two  papers  in  contest,  actuated  and  controlled  solely 
by  representations  to  him  at  any  time  made  by  Herbert  A. 
Benton,  and  were  such  representations  false  or  fraudulent? 
A.     Yes." 

Then  follow  many  questions  and  answers,  of  which  the  fol- 
lowing are  a  fair  illustration: 

"1.  Did  Herbert  A.  Benton  at  any  time  represent  to  Tol- 
man X.  Benton  that  the  contestant,  Elizabeth  Benton,  was 
stealing  from  him,  said  Tolman  N.  Benton?     A.     Yes. 

"2.  Did  Herbert  A.  Benton  at  any  time  represent  to  Tol- 
man X.  Benton  that  contestant,  Elizabeth  X.  Benton,  was 
making  use  of  the  property  of  Tolman  X.  Benton  for  the 
benefit  of  others?     A.     Yes." 

"We  then  have  questions  and  answers  of  which  the  following 
are  fair  illustrations: 
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"1.  Did  Herbert  A.  Benton,  by  any  false  or  fraudulent  state- 
ment, ever  cause  Tolman  X.  Benton  to  accuse  contestant  of 
theft  ?    A.     Yes. 

"2.  Did  Herbert  A.  Benton,  by  any  fraudulent  or  false  state- 
ments, induce  or  persuade  Tolman  X.  Benton  to  apply  to  con- 
testant any  vile  names  or  opprobrious  epithets?     A.      Yes." 

We  then  have  the  following  questions  and  answers: 

"1.  Did  Tolman  X.  Benton  at  all  times  know  that  contestant 
had  been  at  all  times  to  him,  said  Tolman  X.  Benton,  a  dutiful 
wife  ?     A.     Yes. 

"2.  Did  Tolman  X.  Benton  at  all  times  know  that  contestant 
had  never  at  any  time  given  him,  said  Thomas  X.  Benton,  any 
cause  to  act  toward  her  or  treat  her  in  any  manner  other  than 
in  kindness?     A.     Yes." 

We  also  have  these  questions  and  answers: 

"1.  Did  Herbert  A.  Benton  ever  make  any  statements  or 
representations  to  Tolman  X.  Benton  about  contestant,  which 
he,  said  Herbert  A.  Benton  knew  to  be  false.     A.     Yes. 

"2.  Did  Tolman  X.  Benton  ever  make  any  will  solely  by  rea- 
son of  any  false  representations  made  to  him,  Tolman  X.  Ben- 
ton, by  Herbert  A.  Benton?     A.     Yes. 

"3.  Was  any  fraud  or  misrepresentation  practiced  by  any 
person  on  Tolman  X.  Benton  at  the  very  time  he  signed  the 
paper  purporting  to  be  a  will  and  dated  October  9,  1896?  A. 
Xo." 

That  which  will  vitiate  a  contract  will  vitiate  a  will  (In  re 
Eohier,  79  Cal.  313);  and  section  1572  of  the  Civil  Code  pro- 
vides: "Actual  fraud  within  the  meaning  of  this  chapter  con- 
sists in  any  of  the  following  acts,  committed  by  a  party  to  a 
contract,  or  with  his  connivance,  with  intent  to  deceive  another 
party  thereto,  or  to  induce  him  to  enter  into  the  contract: 
1.  The  suggestion  as  a  fact  of  that  which  is  not  true,  by  one 
who  does  not  believe  it  to  be  true."  Tried  in  the  crucible  fur- 
nished by  this  section,  do  the  facts  found  by  the  jury  establish 
that  the  proponent  of  this  will  was  guilty  of  fraud  practiced 
upon  decedent  in  the  making  thereof?  Upon  a  careful  con- 
sideration of  those  facts  we  have  become  entirely  convinced  that 
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they  do  not  constitute  a  fraud  which  vitiates  the  will  of  dece- 
dent. 

The  most  important  finding  of  the  jury  is  the  one  first  quoted. 
Yet  it  falls  far  short  of  showing  a  case  of  actual  fraud,  within 
the  meaning  of  the  aforesaid  section  of  the  Civil  Code.  It 
.nee.,  a  finding  that  the  deceased  executed  the  will 
and  codicil,  actuated  and  controlled  solely  by  representations 
made  to  him  by  Herbert  A.  Benton,  and  that  these  representa- 
tions were  false  or  fraudulent.  In  this  statement  of  facts  the 
all-important  element  is  lacking,  to  wit:  That  Herbert  A.  Ben- 
ton made  these  representations  with  intent,  to  deceive  the  de- 
cedent, or  with  intent  to  induce  decedent  to  execute  his  will. 
An  intent  to  do  one  of  these  things  is  always  an  element  and 
a  necessary  element  in  any  given  state  of  facts,  in  order  that 
se  facts  may  constitute  actual  fraud.  This  particular  intent 
-  he  leaven  which  permeates  the  whole,  and  gives  it  the  name 
of  fraud.  Again,  there  is  no  finding  that  these  representations 
were  known  by  Herbert  A.  Benton  to  be  false,  or  that  he  did 
not  believe  them  to  be  true.  These  also  are  elements  necessary 
to  a  showing  of  actual  fraud.  Again,  the  finding  is  that  the 
representations  were  false  or  fraudulent.  As  a  finding  of  fact, 
that  is  neither  one  thing  nor  the  other.  Perchance  these  rep- 
t  a  ntations  were  all  fraudulent  only.  The  word  "fraudulent,'' 
as  here  used,  has  no  well-defined  legal  meaning,  and  this  part 
of  the  finding  as  to  the  representations  being  false  or  fraudulent 
amounts  to  nothing.  This  answer  by  the  jury  is  consistent 
with  a  finding  by  it  that,  although  the  testator  in  making  the 
will  was  actuated  and  controlled  by  the  representations  of  Her- 
bert A.  Benton,  and  that  these  representations  were  false,  yet 
that  Herbert  A.  Benton  believed  them  to  be  true  and  made 
them  with  the  best  of  motives.  It  would  not  be  fraudulent  for 
him  to  seek  to  control  the  tee  r  in  making  his  will  so  long  as 
his  purpose  and  the  effect  thereof  was  proper,  and  if  he  believed 
that  the  representations  he  made  were  true,  his  conduct  would 
not  be  fraudulent,  nor  would  the  will,  in  this  respect,  be  exe- 
cuted by  reason  of  any  fraudulent  representation. 

We  next  have  findings  as  to  the  representations  made  by  Her- 
bert A.  Benton  to  decedent.     These  representations  do  not  ap- 
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pear  to  have  any  connection  with  or  relation  to  the  representa- 
tions referred  to  in  the  previous  finding;  and  even  if  by  infer- 
ence or  conjecture  it  might  be  held  that  they  were  the  same 
representations,  still  there  is  no  finding  that  they  were  false, 
or  that  they  were  made  with  intent  to  deceive  the  deceased  or 
induce  him  to  execute  his  will.  Neither  is  there  any  finding 
that  these  representations  were  made  prior  to  the  execution  of 
the  will. 

As  to  the  finding  that  Herbert  A.  Benton  by  false  or  fraudu- 
lent statements  caused  Tolman  N.  Benton  to  accuse  contestant 
of  theft,  and  others  of  like  character,  we  see  no  importance 
whatever  in  them  as  casting  light  upon  the  question  of  fraud. 
Standing  alone,  they  wholly  fail  to  indicate  the  practice  of  an 
actual  fraud,  and  when  joined  to  the  other  findings  they  fail  to 
add  any  strength  to  them.  The  next  findings  to  the  effect  that 
Tolman  N.  Benton  at  all  times  knew  that  contestant  was  a 
dutiful  wife,  and  lived  up  strictly  to  her  marital  relations,  etc., 
only  serve  the  purpose  of  showing  that  Herbert  A.  Benton's 
representations  to  deceased,  tending  to  the  contrary,  had  no  ef- 
fect upon  decedent's  mind. 

As  to  the  finding  that  Herbert  A.  Benton  made  statements  to 
his  father  about  contestant,  which  he  (Herbert),  knew  to  be 
false,  there  is  no  finding  that  he  made  these  statements  with, 
intent  to  deceive  his  father,  or  to  induce  him  to  make  his  will; 
neither  is  there  a  finding  that  the  father  believed  these  state- 
ments or  acted  upon  them.  It  does  not  even  appear  that  they 
were  made  prior  to  the  execution  of  the  will.  While  the  next 
finding  declares  that  Tolman  N.  Benton  made  a  will  by  reason 
of  false  representations  made  to  him  by  Herbert  A.  Benton, 
there  is  no  finding  that  these  representations  were  known  by 
Herbert  to  be  false  when  made.  Again,  it  is  left  as  a  pure 
matter  of  conjecture  that  the  words  "a  will"  refers  to  the  will 
and  codicil  here  under  consideration.  "We  do  not  attach  any 
special  importance  to  the  findings  declaring  that  no  fraud  or 
misrepresentation  was  practiced  by  any  person  on  Tolman  N". 
Benton  "at  the  very  time  "  he  signed  the  will  and  codicil. 
Any  particular  moment  of  time  is  a  matter  wholly  immaterial 
to  the  issue  of  fraud. 
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We  are  led  to  the  conclusion  that  the  findings  of  fact  re- 
turned by  the  jury  do  not  establish  a  case  of  fraud  in  the  exe- 
cution of  the  will  and  codicil  here  involved.  While  the  peti- 
tion of  contestant  charges  fraud,  for  various  reasons  not  appar- 
ent to  the  court,  the  question  was  not  directly  presented  to  the 
jury,  in  the  issues  upon  which  they  were  required  to  return  a 
verdict.  But,  upon  the  other  hand,  we  find  no  declaration  of 
the  jury  that  the  proponent  was  not  guilty  of  the  practice  of 
fraud  upon  the  decedent  in  the  execution  of  the  will.  While 
we  have  findings  indicating  that  at  the  "very  time"  Tolman 
"N.  Benton  signed  the  will  and  codicil  the  proponent  practiced 
no  fraud  upon  him,  still  this  finding  falls  far  short  of  a  finding 
that  the  making  of  the  will  was  not  had  under  the  influence  of 
proponent's  fraud.  The  case  then  presents  itself  exactly  as  a 
case  where  there  is  no  finding  of  fact  upon  a  material  issue,  and 
the  judgment  must  be  reversed  for  that  reason. 

The  official  reporter  identified  a  certain  document  as  a  cer- 
tified copy  of  the  testimony  of  Tolman  1ST.  Benton,  given  by  him 
in  an  action  for  divorce  tried  some  years  prior  thereto.  We  know 
of  no  section  of  the  code  that  justifies  the  admission  of  this  char- 
acter of  evidence.  Section  273  of  the  Code  of  Civil  Procedure  is 
relied  upon  to  effect  that  purpose,  but  it  does  not  go  to  that 
extent.  The  evidence  here  sought  to  be  introduced  stood  sim- 
ply as  the  declaration  of  Tolman  N.  Benton;  and  if  his  declara- 
tions were  competent  and  admissible  evidence,  they  could  have 
been  placed  before  the  jury  by  oral  testimony  of  the  reporter 
who  heard  them;  and  his  recollection  as  to  the  testimony  may 
have  been  refreshed  from  his  notes  taken  at  the  time.  (Code 
Civ.  Proa,  sec.  2047;  People  v.  Gardner,  98  Cal.  127,  132.)  The 
said  section  273  refers  to  reports  of  the  official  reporter  required 
to  be  filed  in  the  court.  This  question  is  discussed  in  Reid  v. 
Reid,  73  Cal.  208,  and  it  was  there  declared:  "The  unfiled  tran- 
script is  certainly  not  a  public  record,  but  must  be  put  upon  the 

footing  of  a  private  memorandum We  think,  therefore 

that  section  273  does  not  make  the  transcript  itself  admissible 
in  evidence." 

The  court  is  convinced  that  all  of  the  testimony  tending  to 
the    point    that    contestant    was  kind  to  proponent's  family, 
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waited  upon  them,  etc.,  is  foreign  to  any  question  involved  in 
the  issues  upon  trial.  The  court  is  also  satisfied  that  the  deed 
of  trust  given  by  Tolman  N.  Benton  was  likewise  immaterial  as 
evidence.  The  lease  given  by  the  father  to  proponent  also 
stands  upon  the  same  footing.  The  court  is  well  satisfied  that 
the  questions  here  discussed  may  be  considered  upon  a  bill  of 
exceptions  taken  upon  appeal  from  the  judgment.  The  court 
is  also  convinced  that  the  demurrer  to  the  petition  of  contest- 
ant was  properly  overruled. 

For  the  foregoing  reasons  the  judgment  is  reversed  and  the 
cause  remanded. 

Harrison,  J.,  and  Van  Dyke,  J.,  concurred. 


[S.  F.  No.  1604.  Department  One.— January  29,  1901.] 

FLINN   &   TREACY,  Respondents,  v.  ELLEN   M.  MOWRY, 

Appellant. 

CONTRACT    FOR    STREET    WORK — SEPARATE    INSTRUMENTS — PARTS    OF   C*NE 

Transaction  —  Payment  in  Installments.  —  Where  a  property 
owner  signed  an  inchoate  private  contract  for  street  work, 
which  needed  other  signatures  to  obtain  a  permit  therefor,  and 
which  fixed  a  price  per  yard  for  paving,  to  be  paid  upon  com- 
pletion of  the  work,  and  the  contractor  at  the  same  time  signed 
an  instrument  receipting  for  a  difference  in  price  agreed  upon 
between  them,  and  providing  that  a  specified  balance  should  be 
paid  in  fixed  installments  after  the  date  of  such  completion, 
both  of  the  instruments  are  to  be  taken  together,  as  parts  of 
one  transaction,  with  the  same  effect  as  if  they  had  been  in- 
corporated together,  and  the  contractor  is  not  entitled  to  de- 
mand payment  for  the  completed  work  from  such  property 
owner  except  in  the  installments  agreed  upon. 
Id. — Action  Upon  Contract — Modification — Pleading — Amendments — 
Conformity  to  Proof. — Where  the  plaintiff  in  an  action  upon  such 
contract  pleaded  the  modification  thereof  by  agreement  with 
the  defendant  for  payment  in  installments,  and,  after  both 
parties  had  rested,  amended  the  complaint  by  striking  out  the 
averment  of  modification,  the  defendant  is  entitled  to  avail  him- 
self of  proof  thereof,  and  to  have  the  answer  amended  to  con- 
form to  the  proof. 
CXXXI.    Cal.-31 
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Id. — Effect  of  Failure  to  Pay  Installment  Demanded — Absence  of 
Stipulation  for  Maturity. — The  failure  of  the  defendant  to  pay  an 
installment  demanded  could  not  have  the  effect  to  give  a  right 
of  recovery  for  the  whole  of  the  contract  price,  in  the  absence 
of  a  stipulation  in  the  agreement  that  the  installments  not  due 
should  become  due  upon  such  failure. 

Id.  —  Repudiation  of  Executory  Contract  —  Refusal  of  Perform- 
ance— Action  for  Breach — Inapplicable  Rule. — The  rule  applic- 
able to  the  repudiation  of  contracts  not  fully  performed  on 
either  side,  upon  the  refusal  of  further  performance  by  one 
party,  and  a  right  of  action  then  accruing  for  damages  for 
breach  in  favor  of  the  other  party,  has  no  application  to  a  con- 
tract for  work  fully  performed  on  one  side,  which  is  to  be  paid 
for  in  installments  by  the  other  party;  and  notwithstanding 
a  failure  to  pay  any  one  of  such  installments,  the  contractor 
cannot  treat  the  contract  for  payment  by  installments  as  re- 
pudiated or  rescinded,  and  demand  payment  in  full,  contrary 
to  the  terms  of  the  contract. 

Id. — Installments  not  Due — Error  in  Judgment. — Where  only  one  of 
the  installments  agreed  upon  had  matured  at  the  commencement 
of  the  action,  the  court  erred  in  deciding  that  the  plaintiffs 
were  entitled  to  judgment  for  the  full  amount  of  the  contract 
price. 

Id. — Power  of  Court  to  Limit  New  Trial — Final  Decision  as  to  Ex- 
cluded Matter — Statement  of  Case. — The  court  may  limit  its  order 
for  a  new  trial  to  a  portion  of  the  issues,  and  where  such  order 
is  not  appealed  from  or  modified,  it  becomes  final  as  to  matter 
excluded  therefrom,  and  such  matter  may  be  properly  included 
in  the  final  judgment,  and  no  evidence  as  to  such  excluded 
matter  should  be  incorporated  in  a  final  statement  of  the  case. 

Id. — Admitted  Claim  of  Lien  for  Sidewalk — New  Trial  as  to  Pav- 
ing Contract — Amended  Answer. — Where  a  claim  of  lien  for  a 
bituminous  sidewalk  was  not  denied  in  the  answer,  and  judg- 
ment was  rendered  therefor,  and  a  new  trial  was  granted,  lim- 
ited to  the  issues  upon  the  paving  contract,  the  filing  of  an 
amended  answer  denying  the  lien  for  the  sidewalk  can  have  no 
effect  upon  the  new  trial  or  upon  the  power  of  the  court  to  in- 
clude tne  lien  in  its  final  decision,  and  the  evidence  relating 
thereto  need  not  be  incorporated  in  the  statement  of  the  case. 

Id. — Private  Contract  for  Work  on  Street — Permission  of  Super- 
visors.— The  permission  of  the  supervisors  to  do  the  work  on  a 
street  by  private  contract  is  only  required  when  the  contract 
is  for  grading,  and  a  contract  for  paving  the  street  need  not 
have  such  permission,  and  its  absence  does  not  render  the  work 
or  the  contract  therefor  illegal. 

Id. — Disturbing  Street — Permission  of  Street  Superintendent — Evi- 
dence.— The  permission  of  the  superintendent  of  streets  was  suffi- 
cient to  justify  the  digging  up  and  disturbing  the  street  for  the 
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purpose  of  paving  the  same,  and  the  exclusion  of  evidence  as 
to  such  digging  and  disturbance  was  immaterial. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  and  from  an  order  denying  a  new 
trial.     J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  PeTcy  Wright,  for  Appellant. 

D.  H.  Whittemore,  and  J.  C.  Bates,  for  Kespondents. 

HARBISON,  J. — The  plaintiffs  entered  into  a  contract  with 
the  defendant  to  do  certain  work  upon  Laguna  street,  in  San 
Francisco,  in  front  of  her  property,  and  brought  the  present 
action  to  recover  after  its  completion  the  amount  agreed  to  be 
paid  by  her,  and  to  have  the  same  decreed  a  lien  upon  her 
property.  The  court  rendered  its  decision  in  favor  of  the  plain- 
tiffs, giving  them  a  lien  upon  one  parcel  of  the  plaintiffs'  land 
for  a  portion  of  their  claim  and  a  personal  judgment  against 
the  defendant  for  the  remainder.  A  new  trial  was  denied  and 
the  defendant  has  appealed. 

Negotiations  had  been  had  between  the  parties  with  refer- 
ence to  paving  the  street,  and  a  proposal  therefor  had  been  pre- 
sented to  the  appellant  on  behalf  of  the  plaintiffs,  and  a  formal 
contract  for  that  purpose,  bearing  date  April  10th,  was  after- 
ward prepared  by  them  and  submitted  to  her.  By  the  terms 
of  this  contract  she  was  to  pay  twenty-four  cents  per  square 
yard  for  paving,  but  in  the  proposal  originally  made  to  her  the 
plaintiffs  had  offered  to  do  the  same  at  the  rate  of  twenty  cents 
per  square  yard.  Before  the  execution  of  this  contract,  viz., 
April  14th,  the  plaintiffs  visited  the  appellant  at  her  house, 
and  while  there  the  terms  of  the  agreement  were  discussed — ■ 
Mr.  Alpers,  who  appears  to  have  acted  in  behalf  of  the  appel- 
lant and  as  her  adviser,  being  also  present — and  at  that  in- 
terview an  instrument  was  prepared  by  the  plaintiff  Flinn, 
which  purported  to  be  a  receipt  from  the  appellant  for  the 
difference  between  twenty-four  cents  per  square  yard,  as  named 
in  the  contract,  and  twenty  cents  therefor,  as  had  been  agreed 
upon  between  them,  and  which  also  contained  the  following: 
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"The  balance  ($1,305.59)  thirteen  hundred  five  and  fifty-nine 
one-hundredths  to  be  paid  in  installments  of  two  hundred  dol- 
lars per  month,  the  first  payment  to  become  due  four  months 
from  date  of  completion,  and  each  subsequent  payment  to 
mature  within  thirty  days  next  succeeding,  all  without  interest." 
After  this  agreement  had  been  signed  by  the  plaintiffs  the  ap- 
pellant expressed  herself  satisfied,  and  directed  Mr.  Alpers  to 
sign  the  contract,  which  he  thereupon  did  as  follows:  "E.  M. 
Mowry,  per  C.  Alpers/'  At  this  time  only  one  property  owner 
had  signed  the  contract,  and  it  being  a  private  contract  it 
was  necessary  that  the  owners  of  a  majority  of  the  frontage 
should  sign  it  in  order  to  obtain  a  permit  for  doing  the  work. 
The  contract  was  therefore  inchoate,  and  was  left  with  Mr. 
Alpers,  who  afterward  procured  other  property  owners  to  sign 
it,  and  returned  it  to  the  plaintiffs.  This  evidence  was  suffi- 
cient to  justify  the  court  in  finding  that  the  defendant  entered 
into  the  agreement  with  the  plaintiffs  set  forth  in  the  com- 
plaint. 

1.  The  two  instruments  thus  prepared  and  signed  by  the 
respective  parties  constituted  the  agreement  between  them  in 
reference  to  the  work  to  be  done  by  the  *plaintiffs  and  the  pay- 
ment therefor  by  the  defendant.  They  were  parts  of  one  trans- 
action, related  to  the  same  matter,  were  signed  at  the  same 
time,  and  are  to  be  taken  together,  with  the  same  effect  as  if 
the  terms  of  both  had  been  incorporated  in  one  document  and 
signed  by  both  parties  (Civ.  Code,  sec.  1642);  and  are  to  be 
construed,  so  far  as  practicable,  as  to  give  effect  to  every  part 
of  each  instrument.  (Civ.  Code,  sec.  1611.)  The  provision  in 
the  instrument  first  prepared,  wherein  the  appellant  agreed  to 
make  the  payment  "upon  the  completion  of  the  work,"  and  the 
provision  in  the  instrument  of  April  14th,  wherein  the  plain- 
tiffs agreed  that  the  payment  should  be  made  in  monthly  in- 
stallments of  two  hundred  dollars  each,  are  easily  reconciled  by 
considering  that  this  change  in  the  time  of  payment  was  agreed 
upon  after  the  instrument  of  April  10th  had  been  prepared  and 
submitted  to  the  appellant.  The  instrument  of  April  14th  be- 
ing signed  by  the  plaintiffs  is,  under  section  1654  of  the  Civil 
Code,  to  be  interpreted  most  strongly  against  them.  Its  terms 
are  equivalent  to  an  express  agreement  that  the  plaintiffs  should 
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not  be  entitled  to  payment,  and  would  not  demand  it  except  in 
monthly  installments  of  two  hundred  dollars  each. 

That  this  was  the  understanding  of  the  plaintiffs  is  shown 
by  their  complaint  as  originally  filed,  and  upon  which  they 
presented  their  case  to  the  court,  wherein,  after  alleging  as  one 
of  the  terms  of  the  instrument  of  April  10th,  that  each  of  the 
owners  of  property  fronting  on  the  street  agreed  to  pay  for  the 
work  "upon  the  completion  thereof,"  they  allege  in  paragraph 
S:  "That  at  the  time  of  entering  into  said  agreement  it  was 
further  modified  as  to  said  defendant  E.  M.  Mowry,  so  that  the 
amount  due  from  her  thereunder  should  be  paid  as  follows: 
two  hundred  dollars,  to  be  paid  sixty  days  after  completion  of 
said  contract,  and  two  hundred  dollars  each  month  thereafter 
until  the  amount  due  thereunder  should  be  fully  paid";  and 
also  by  the  fact  that  after  they  had  completed  the  work  they 
demanded  from  the  appellant  only  the  first  installment  of  two 
hundred  dollars. 

After  both  parties  had  rested  the  plaintiffs,  by  leave  of  the 
court,  amended  their  complaint  by  striking  out  the  above 
paragraph  8,  but  the  defendant  was  not  thereby  precluded 
from  availing  herself  of  the  modification  therein  alleged.  In- 
asmuch as  this  modification  was  originally  alleged  in  the  com- 
plaint, there  was  no  occasion  for  setting  it  up  in  her  answer, 
and  as  it  had  been  introduced  in  evidence,  she  had  a  right  to 
avail  herself  of  its  provisions  after  the  complaint  was  thus 
amended  by  amending  her  answer  so  that  the  allegations  might 
conform  to  the  proofs. 

The  contention  of  the  respondents  that  the  failure  of  the 
appellant  to  pay  this  installment  when  it  was  demanded  gave 
them  a  right  to  a  recovery  of  the  whole  amount  of  the  contract 
price  cannot  be  maintained.  No  stipulation  of  this  nature  is 
contained  in  the  agreement,  and  such  right  did  not  arise  from 
a  mere  failure  of  the  appellant  to  make  the  payment.  Certain 
cases  have  been  cited  by  them  in  support  of  this  contention 
wherein  it  has  been  held  that  in  contracts  for  the  sale  or  manu- 
facture of  goods  to  be  delivered  in  installments  and  paid  for 
at  each  delivery  a  failure  on  the  part  of  the  buyer  to  make  a 
payment  may  be  under  such  circumstances  as  will  justify  the 
seller  to  consider  the  contract  as  repudiated  and  to  release  him 
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from  further  performance.  It  is  also  the  rule  that  where  a 
continuing  or  executory  contract  has  not  been  fully  performed 
on  either  side,  the  repudiation  of  the  contract  by  one  party  or 
his  refusal  of  further  performance  will  justify  the  other  party 
in  treating  the  contract  as  at  an  end,  and  give  to  him  a  right 
of  action  for  damages  for  its  breach.  (See  Hale  v.  Trout,  35 
Cal.  228.)  The  rule  in  these  cases  has,  however,  no  application 
to  a  contract  for  labor  which  has  been  fully  performed  on  one 
side,  and  there  remains  only  payment  therefor.  There  can  be 
no  rescission  or  abandonment  of  a  contract  by  a  party  who  has 
fully  performed  his  part  of  it.  The  obligation  of  the  other 
party  is  measured  by  the  terms  of  his  agreement  to  the  same 
extent  as  in  any  other  contract.  If  this  obligation  is  for  the 
payment  of  money,  and  by  his  agreement  such  payment  is  to 
be  made  in  installments,  a  failure  to  pay  the  first  installment 
will  no  more  give  a  right  of  action  to  recover  them  all  than  in 
the  case  of  an  ordinary  promissory  note  which  is  made  payable 
in  periodical  installments,  and  in  which  there  is  no  provision 
for  the  maturity  of  the  whole  amount  upon  the  failure  to  pay 
one  of  the  installments.  The  agreement  in  the  present  case 
is  specific  and  unambiguous  that  the  defendant  should  make 
the  payment  for  the  work  done  by  the  plaintiffs  in  monthly  in- 
stallments of  two  hundred  dollars  each,  and  the  finding  of  the 
court  that  the  plaintiffs  gave  to  the  defendant  "an  option  to 
pay  the  money  due  for  said  work  in  monthly  installments  of 
two  hundred  dollars"  is  not  sustained  by  the  evidence.  Xeither 
does  the  evidence  sustain  the  further  finding  that  "when  said 
first  installment  became  due  defendant  refused  to  pay  any  sum 
at  all,  and  has  ever  since  refused  to  pay  anything  for  said 
work."  The  complaint  merely  alleges  that  she  had  not  paid 
the  sums  due  upon  the  contract.  The  only  evidence  tending 
to  support  any  finding  of  nonpayment  was  that  the  plaint  ill's 
had  demanded  payment  of  the  first  installment.  The  only  ob- 
jection that  is  shown  to  have  been  made  by  the  defendant  to 
the  performance  of  her  part  of  the  contract  was  her  claim  that 
the  plaintiffs  had  not  done  the  work  in  accordance  with  the 
termB  of  their  agreement.  This  is  not  the  equivalent  of  a  "re- 
fusal*' to  pay  any  sum  at  all.  As  only  one  of  these  installments 
had  matured  at  the  commencement  of  the  present  action,  the 
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court  erred  in  deciding  that  the  plaintiffs  were  entitled  to  judg- 
ment for  the  full  amount  of  the  contract  price. 

2.  In  addition  to  the  claim  upon  the  contract  for  paving  the 
street,  the  complaint  set  forth  a  claim  for  constructing  a 
bituminous  rock  sidewalk  on  the  street  in  front  of  a  portion 
of  the  appellant's  land.  Defendant  filed  her  answer  January 
16,  1895,  but  did  not  deny  the  allegations  in  reference  to  this 
sidewalk.  The  case  was  tried  upon  these  pleadings  April  13, 
1896,  at  which  time  the  court  found  in  favor  of  the  plaintiffs, 
and  that  they  were  entitled  to  a  lien  for  the  amount  due  for 
laying  this  sidewalk,  amounting  to  two  hundred  and  forty-one 
dollars,  and  also  to  a  personal  judgment  against  the  appellant 
for  the  amount  due  upon  the  contract  for  paving  the  street. 
Upon  motion  of  the  defendant  for  a  new  trial  the  court  set 
asi4e  that  portion  of  its  decision  upon  the  contract  for  paving, 
ordered  a  new  trial  as  to  the  issue  thereon,  and  denied  the 
motion  for  a  new  trial  in  all  other  respects.  Another  trial 
was  had  upon  this  issue  in  November,  1897,  and  the  court  again 
made  its  decision  thereon  in  favor  of  the  plaintiffs.  After  both 
parties  had  rested  at  this  trial  the  plaintiffs,  by  leave  of  the 
court,  amended  their  complaint  by  striking  out  the  above- 
named  paragraph  8,  and  the  defendant  afterward  filed  an 
amended  answer  in  which  she  denied  that  she  had  made  any 
contract  for  laying  the  sidewalk.  The  findings  herein  recite  the 
proceedings  had  upon  the  former  trial,  including  the  former 
decision  in  reference  to  the  claim  for  laying  the  sidewalk.  The 
appellant  in  her  statement  on  motion  for  a  new  trial  specified  as 
one  of  the  grounds  for  setting  aside  the  decision  that  this  find- 
ing in  reference  to  the  sidewalk  is  not  sustained  by  the  evi- 
dence. 

It  was  not  necessary  that  the  evidence  in  reference  to  this 
claim  should  be  incorporated  in  the  statement.  No  issue  there- 
on was  presented  by  the  answer  on  which  the  cause  had  been 
originally  tried,  and  the  decision  made  thereon  became  a  part 
of  the  records  of  the  court  which  it  could  adopt  and  include 
in  its  final  decision.  The  order  for  a  new  trial  excluded  this 
portion  of  its  decision  from  any  further  consideration,  and  by 
failing  to  appeal  therefrom  or  otherwise  to  seek  to  have  the 
order  modified,  it  became  final  as  to  the  defendant,  and  was 
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not  affected  by  her  afterward  filing  an  answer  in  which  the 
allegation  was  denied.  The  right  of  the  court  to  limit  its  or- 
der for  a  new  trial  to  a  portion  of  the  issues  in  the  case  is  well 
established.     (Duff  v.  Duff,  101  Cal.  1.) 

3.  It  is  urged  by  the  appellant  that  the  court  erred  in  ex- 
cluding certain  questions  tending  to  show  that  the  street  was 
closed  by  the  plaintiffs  while  performing  their  work  thereon, 
and  that  in  the  performance  of  their  contract  they  dug  up  and 
disturbed  the  street.  These  questions  are  claimed  to  have  been 
proper  for  the  purpose  of  showing  that  inasmuch  as  the  plain- 
tiffs did  not  obtain  permission  from  the  board  of  supervisors 
to  do  the  work,  the  contract,  therefore,  was  illegal  and  could 
not  be  the  basis  of  a  recovery.  San  Francisco  v.  Buchman,  111 
Cal.  25,  is  relied  upon  in  support  of  this  contention.  That 
case,  however,  was  decided  upon  the  provision  in  subdivision 
10  of  section  7  of  the  street  improvement  act,  which  declares 
that  the  owners  of  land  may  perform  the  "grading"  upon  the 
street  in  front  of  their  property  "after  obtaining  permission 
from  the  council  to  do  so."  The  contract  in  the  present  case 
is  for  other  work  than  grading,  and  this  provision  of  the  sec- 
tion has  no  application.  A  contract  is  not  to  be  held  unlawful 
unless  it  is  either  contrary  to  some  express  provision  of  the  law 
or  to  its  policy.  (Civ.  Code,  sec.  1667.)  This  restriction  on 
property  owners  from  doing  work  upon  the  street  in  front  of 
their  property  is  limited  to  grading,  and  the  provision  in  a 
subsequent  portion  of  the  section  that  "whenever  any  owner  or 
owners  of  any  lots  or  lands  fronting  on  any  street  shall  have 
heretofore  done  or  shall  hereafter  do  any  work  (except  grad- 
ing) on  such  street  in  front  of  any  block  at  his  or  their  ex- 
pense," the  work  so  done  shall  be  excepted  from  any  order  for 
improving  the  street,  implies  the  right  of  the  owner  to  do 
such  work  and  to  contract  therefor  without  obtaining  such  per- 
mission. Under  their  general  supervision  of  the  streets  of  the 
city  the  board  of  supervisors  have  adopted  an  ordinance  for- 
bidding anyone  from  digging  up  or  disturbing  a  street  without 
the  permission  of  the*  superintendent  of  streets;  but  as  per- 
mission from  the  superintendent  was  obtained  in  the  present 
case,  the  questions  which  were  excluded  by  the  court  were  im- 
material. 
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Garoutte,  J.,  and  Van  Dyke,  J.,  concurred. 

THE  COURT. — That  portion  of  the  judgment  decreeing  a 
lien  against  the  lands  of  the  defendant  in  the  sum  of  two  hun- 
dred and  thirty-eight  dollars  and  seventy-six  cents  and  di- 
recting a  sale  of  said  lands  in  satisfaction  thereof  is  affirmed. 
The  judgment  against  the  defendant  for  the  sum  of  eleven  hun- 
dred and  forty-six  dollars,  with  interest  thereon,  for  the  pav- 
ing and  curbing  of  Laguna  street  is  reversed,  and  a  new  trial 
is  ordered  of  the  issues  upon  which  the  said  personal  judgment 
was  given.  The  order  denying  a  new  trial,  so  far  as  it  ap- 
plies to  the  issues  upon  which  the  judgment  was  rendered  for 
laying  the  sidewalk  and  decreeing  a  lien  therefor,  is  affirmed. 


[Sac.  No.  759.    Department  One.— February  1,  1901.] 

P.  J.  VAX  LOBEN  SELS,  Respondent,  v.  C.  BUNNELL  et 
al.,  Appellants,  and  RECLAMATION  DISTRICT  No. 
551,  Respondent. 

Foreclosure  op  Mortgage — Order  Vacating  Sale  Under  Decree — 
Jurisdiction. — The  jurisdiction  of  the  court  in  actions  for  the  fore- 
closure of  a  mortgage  over  the  parties  and  the  subject  mat- 
ter continues  until  the  foreclosure  is  completed  by  failure  to 
redeem  from  the  sale  under  the  decree;  and  it  has  power  to 
vacate  an  irregular  sale  before  the  expiration  of  the  time  for 
redemption,  as  against  the  purchaser,  who  by  his  bid  submits 
himself  to  the  jurisdiction  of  the  court. 

Id. — Sale  not  Authorized  by  Decree — Foreclosure  op  Prior  Lien — 
Subsequent  Judgment  in  Different  Action. — A  sale  under  the 
foreclosure  of  a  mortgage,  not  authorized  by  the  decree  which 
required  the  payment,  first,  of  a  prior  lien  foreclosed  in  the  ac- 
tion by  cross-complaint,  and,  secondly,  the  plaintiff's  mortgage, 
but  made  in  pursuance  of  a  subsequent  judgment  rendered  in 
a  different  action  brought  by  the  wife  of  the  mortgagor,  as  an 
alleged  homestead  claimant,  against  the  sheriff  and  the  prior 
lienholder,  by  which  a  temporary  injunction  was  dismissed  and 
the  sheriff  was  directed  to  proceed  with  the  sale,  and  first  to 
pay  the  plaintiff's  mortgage  and  then  to  bring  the  remainder 
of  the  proceeds  into  court,  at  which  sale  the  mortgagee  became 
the  purchaser  for  the  amount  only  of  his  debt,  is  grossly  irreg- 
ular, if  not  void,  and  should  be  set  aside. 
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Id. — Invalidity  of   Subsequent   Judgment  —  Decree  op   Foreclosure 
not  Modified. — The  subsequent    judgment  in  the   action   by  the 
wife  of  the  mortgagor  had  no  validity  as  against  the  parties 
to  the  foreclosure,  and  could  not  properly  be  regarded  as  a 
modification  of  the  decree  rendered  therein. 

Id. — Parties  to  Foreclosure— Cross-complaint  by  Prior  Lienholder 
— Foreclosure  of  Lien. — A  prior  lienholder  is  a  proper,  though  not 
a  necessary,  party  to  an  action  to  foreclose  a  mortgage;  and 
when  made  a  party,  he  may  seek  the  foreclosure  of  his  lien  by 
cross-complaint. 

Id. — Defects  in  Cross-complaint — Service — Jurisdiction. — Defects  in 
the  cross-complaint  as  to  parties  and  service  thereof,  where  all 
the  parties  were  in  court,  and  their  presence  is  recited  in  the 
decree,  cannot  affect  the  jurisdiction  of  the  court  to  foreclose 
the  prior  lien  asserted  therein;  nor  could  jurisdiction  be  affected 
by  the  insufficiency  of  the  cross-complaint,  if  it  alleges  the  ex- 
istence of  the  lien  and  prays  for  general  relief. 

APPEAL  from  an  order  of  the  Superior  Court  of  Sacra- 
mento County  vacating  a  sale  under  a  decree  of  foreclosure. 
Joseph  "W.  Hughes,  Judge. 

The  facts  are  stated  in  the  opinion. 

H.  C.  Boss,  for  C.  Bunnell  and  Elizabeth  D.  Bunnell,  Ap- 
pellants. 

Devlin  &  Devlin,  for  Germania  Building  and  Loan  Associa- 
tion, Appellant. 

H.  W.  Johnson,  for  P.  J.  Van  Loben  Sels,  Eespondent. 

A.  L.  Shinn,  for  Reclamation  District  No.  551,  Eespondent. 

SMITH,  C. — Appeal  from  an  order  setting  aside  a  sale  of 
land  under  a  foreclosure  decree. 

The  appellants  are  the  defendants  C.  Bunnell  and  the  Ger- 
mania Building  and  Loan  Association,  and  Elizabeth  Bunnell, 
who  is  not  a  party  to  the  suit.  The  defendant  Bunnell  derived 
his  title  from  the  plaintiff  under  a  deed  reserving  a  lien  for 
certain  moneys,  part  of  the  consideration,  which  is  the  lien  fore- 
closed. The  building  and  loan  association  is  a  junior  mort- 
gagee. It  answered,  setting  up  its  mortgage,  but  not  praying 
for  foreclosure.    The  Reclamation  District  No.  551,  a  defendant, 
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had  a  lien  for  an  assessment  upon  the  land,  prior  to  that  of  the 
plaintiff,  which  it  set  up  by  answer  and  cross-complaint.  Judg- 
ment of  foreclosure  was  rendered  directing  the  sheriff  to  sell 
the  premises,  and  out  of  the  proceeds,  after  retaining  his  fees, 
etc.,  to  pay  first  to  the  defendant,  the  reclamation  district,  the 
amount  due  to  it  (seventeen  hundred  and  seven  dollars  and 
forty-one  cents),  and  afterward  to  the  plaintiff  the  amount  due 
to  him  (seven  hundred  and  fifty-five  dollars  and  seventy-eight 
cents),  with  attorney's  fee  (one  hundred  and  fifty  dollars),  and 
costs.  This  judgment  on  the  appeal  of  the  building  and  loan 
association  was  affirmed  by  this  court  May  20,  1898.  (Van 
Loben  Sels  v.  Bunnell,  120  Cal.  G80.) 

An  order  of  sale  on  the  judgment  was  issued  July  8,  1895, 
and  thereupon  the  appellant,  Elizabeth  Bunnell,  wife  of  the  de- 
fendant Bunnell,  claiming  the  land  as  a  homestead,  commenced 
an  action  in  the  same  court  against  the  sheriff,  Johnson,  the 
plaintiff,  Van  Loben  Sels,  and  the  reclamation  district  to  enjoin 
the  sheriff  from  selling,  and  a  temporary  injunction  was  issued. 
The  suit  was  afterward  dismissed  by  the  plaintiff  as  to  the  de- 
fendants Van  Loben  Sels  and  the  reclamation  district,  and 
judgment  was  rendered  Xovember  26,  1898,  dismissing  the  in- 
junction and  directing  the  sheriff  to  proceed  with  the  sale  un- 
der the  judgment  in  Van  Loben  Sels  v.  Bunnell  et  al.,  but  fur- 
ther directing  him,  after  retaining  his  costs,  to  pay  the  proceeds 
first  to  the  plaintiff,  Van  Loben  Sels,  and  the  overplus,  if  any, 
into  court,  thus  ignoring  the  judgment  in  favor  of  the  reclama- 
tion district. 

Accordingly,  a  new  order  of  sale  was  issued  December  20, 
1898,  referring  to  the  judgment,  of  which  a  copy  was  attached, 
and  the  sheriff  advertised  the  property  for  sale,  the  notice,  so 
far  as  material,  being  as  follows: 

"Xotice  is  hereby  given  by  F.  T.  Johnson,  sheriff  of  the 
county  of  Sacramento,  state  of  California,  that  under  and  by 
virtue  of  a  judgment  rendered  by  the  superior  court  of  the  said 
countv,  Julv  8,  1895,  in  an  action  therein  pending,  wherein  P. 
J.  Van  Loben  Sels  is  plaintiff  and  C.  Bunnell,  Germania 
Building  and  Loan  Association  (a  corporation),  Edward  Bun- 
nell, and  Pieclamation  District  No.  551  (a  corporation),  are  de- 
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fendants,  which  said  judgment  was  rendered  in  favor  of  said 
plaintiff  and  against  said  defendants  Bunnell  and  Germania 
Building  and  Loan  Association  for  seven  hundred  and  fifty- 
seven  dollars  and  eighty  cents,  and  one  hundred  and  fifty  dol- 
lars attorneys'  fees,  together  with  expenses  and  costs  in  said 
action,  and  interest  upon  said  amount  of  said  judgment  from  the 
date  thereof  to  the  date  of  sale  at  seven  per  cent  per  annum; 
and  by  virtue  of  an  order  of  sale  issued  out  of  said  court  upon 
said  judgment  on  the  twentieth  day  of  December,  1898,  and  to 
satisfy  said  judgment  I  will,  on  Monday,  the  sixteenth  day  of 
January,  1899,  at  the  hour  of  10  o'clock  A.  M.,  at  the  front  door 
of  the  courthouse,  at  the  corner  of  Seventh  and  I  streets,  in  the 
city  of  Sacramento,  California,  sell  at  public  auction  to  the 
highest  and  best  bidder  for  cash,  in  gold  coin  of  the  United 
States,  the  following  described  real  property,  to  wit:  [describing 
the  property]." 

At  the  sale — which  was  made  on  the  day  and  at  the  place 
named  in  the  notice — the  plaintiff  became  the  purchaser  for  the 
amount  of  his  debt,  and  the  proceeds  were  applied  in  satisfac- 
tion thereof.  From  the  return  of  the  sheriff — to  which  a  copy 
of  the  notice  with  affidavit  of  service  was  attached  as  part — it 
appears  that  the  sale  was  made  under  and  in  pursuance  of  this 
notice.  The  defendant,  the  building  and  loan  association,  re- 
deemed from  the  sale,  January  23,  1899.  Thereafter,  May  12, 
1899,  on  the  motion  of  the  reclamation  district,  an  order  was 
made  by  the  court  May  12,  1899,  vacating  the  sale,  which  is  the 
order  appealed  from. 

There  can  be  no  doubt,  I  think,  of  the  power  of  the  court  to 
make  the  order  complained  of  or  of  the  propriety  of  its  exer- 
cise. With  regard  to  the  power,  the  jurisdiction  of  the  court 
in  cases  of  this  kind  over  the  parties  and  the  subject  matter 
continues  until  the  foreclosure  is  completed  by  failure  to  re- 
deem, and  its  jurisdiction  extends  to  the  purchaser,  who  by  his 
bid  submits  himself  to  it.  (Iiequa  v.  Rea,  2  Paige,  339;  Cazet 
v.  Hubbcll,  36  N.  Y.  677;  Andrews  v.  O'Mahoney,  112  X.  Y.  567; 
Boqqs  v.  Fowler,  16  Cal.  559. *) 


1  76  Am.  Dec.  501. 
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The  sale  involved  here  was  not  authorized  by  the  foreclosure 
decree  as  rendered,  but  the  sheriff  proceeded  as  though  the  de- 
cree had  been  modified  by  the  subsequent  judgment  in  the  suit 
of  Mrs.  Bunnell  against  him,  which  as  to  the  parties  to  the 
foreclosure  suit  was  of  no  validity.  It  was,  therefore,  if  not  ab- 
solutely void — a  point  we  need  not  determine — at  least  grossly 
irregular.  Xor  can  we  say  that  the  parties  here  were  not  in- 
jured thereby;  on  the  contrary  the  inadequacy  of  the  price  for 
which  the  land  was  sold  was  in  all  probability  the  direct  result 
of  the  error;  for  under  the  decree  as  rendered  it  would  have  been 
to  the  interest  of  the  plaintiff  to  bid  more  than  that  amount, 
as  the  property  appears  to  have  been  worth  more  than  the 
amount  due  to  the  reclamation  district.  So,  also,  the  sheriff 
seems  to  have  been  innocent  in  this  matter;  and  in  reporting 
the  sale  not  absolutely  but  for  confirmation,  he  did  all  that  he 
could  do  to  relieve  himself  from  the  contradictory  mandates  of 
the  court.  It  would  be  unjust  to  impose  upon  him  a  liability 
to  the  reclamation  district  for  damages,  or  at  least  for  the  stat- 
utory penalty  of  making  the  sale  without  giving  the  proper 
notice. 

It  is  claimed,  however,  by  the  appellant  that  the  judgment  in 
favor  of  the  reclamation  district  was  void  for  want  of  jurisdic- 
tion in  the  court;  from  which  it  would  follow — assuming  the 
proposition  to  be  correct — that  the  judgment  was  in  effect 
merely  a  judgment  in  favor  of  the  plaintiff,  as  it  was  afterward 
construed  in  the  injunction  suit  and  by  the  sheriff;  and  hence 
"that  in  fact  no  mistake  was  made  by  the  sheriff  in  the  sale.  The 
grounds  of  this  contention  are  that  the  prior  lien  of  the  recla- 
mation district  could  not  be  litigated  in  the  suit,  and  that  the 
cross-complaint  was  insufficient  to  give  the  court  jurisdiction 
to  foreclose  the  lien  of  the  district.  On  the  latter  point  the 
objection  is  that  no  defendants  are  named  in  the  cross-com- 
plaint, that  none  were  served  except  the  plaintiff,  and  that  the 
averments  of  the  cross-complaint  were  insufficient  to  constitute 
a  cause  of  action.  But  none  of  these  defects  if  they  exist 
could  affect  the  jurisdiction  of  the  court.  Who  the  defendants 
are  sufficiently  appears  from  the  title  of  the  case  and  the  alle- 
gations of  the  cross-complaint.     It  does  not  appear  that  the  co- 
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defendants  of  the  cross-complainant  were  not  served,  but  only 
that  the  plaintiff  was  served,  and  the  presence  of  the  attorneys 
of  the  parties  is  recited  in  the  decree.  Nor  could  the  failure  to 
serve  one  of  the  parties  affect  the  question  of  jurisdiction;  for 
they  were  already  in  court  and  subject  to  its  jurisdiction.  Xor 
could  the  jurisdiction  of  the  court  be  affected  by  the  insuffi- 
ciency of  the  cross-complaint  to  state  a  cause  of  action.  The 
cross-complaint  alleged  the  existence  of  a  lien  for  assessment 
and  prayed  for  general  relief.  This  was  sufficient  to  identify 
the  subject  of  the  action  and  to  give  the  court  jurisdiction. 
(Blotideau  v.  Snyder,  95  Cal.  523;  In  re  James,  99  Cal.  376 2; 
Edwards  v.  Hellings,  103  Cal.  206,  207.)  The  only  irregularity 
that  clearly  appears  is  that  the  same  attorney,  according  to  the 
recitals  in  the  judgment,  appeared  for  the  cross-complainant 
and  the  defendant  Bunnell.  This,  if  the  latter  admitted  the  lien 
of  the  former,  was  not  improper.  As  far  as  can  be  judged  from 
the  record  this  was  in  fact  the  case,  and,  indeed,  the  claim  of 
the  reclamation  district  seems  to  have  been  admitted  by  all  the 
parties.  For  no  objection  was  made  to  the  judgment  or  appeal 
taken  by  one  of  the  defendants;  and,  by  the  other,  who  did 
appeal,  no  attack  was  made  on  this  part  of  the  judgment. 

With  regard  to  the  other  objection,  there  is  no  doubt  of  the 
jurisdiction  of  the  court  to  adjudicate  the  claims  of  a  prior  en- 
cumbrancer if  made  a  party.  (Beronio  v.  Ventura  County  Lumber 
Co.,  129  Cal.  232.3)  Such  encumbrancers  are  not  necessary 
parties,  but  they  are  always  propeT  parties,  and  it  is  good 
practice  to  join  them  for  the  purpose  of  liquidating  their 
claims.  (Heimstrcet  v.  Winnie,  10  Iowa,  430;  Story's  Equity 
Pleadings,  sec.  193;  Jones  on  Mortgages,  sec.  1439;  JtfcComb  v. 
Spangler,  71  Cal.  424;  Johnston  v.  San  Francisco  Sav.  Union,  75 
Cal.  140,  141. 4)  Whenever  the  prior  encumbrancer  is  made 
a  party,  it  is  his  right  to  file  a  cross-complaint  to  foreclose  his 
lien.     (First  Xat.  Bank  v.  Salem  Flour  Mills  Co.,  12  Saw.  490.) 

The  order  appealed  from  should  be  affirmed. 

Cooper,  C,  and  Haynes,  C,  concurred. 


2  37  Am.  St.  Rep.  GO.  '  7  Am.  St.  Rep.  129. 

1  79  Am.  St.  Rep.  118. 
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For  the  reasons  given  in  the  foregoing  opinion  the  order  ap- 
pealed from  is  affirmed. 

Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 

Hearing  in  Bank  denied. 


[S.  F.  No.  1670.    Department  One.— February  4,  1901.] 

CHAELES  CAEPY,  Eespondent,  v.  JAMES  DOWDELL  et 
al.,  Appellants. 

Foreclosure  of  Chattel  Mortgages — Decision  Upon  Former  Appeal — 
Estoppel. — The  decision  upon  the  former  appeal  of  this  case  (115 
Cal.  677)  upon  the  question  of  estoppel  only  involved  the  es- 
toppel of  the  plaintiff  to  foreclose  the  chattel  mortgages  sued 
upon,  as  respects  a  quantity  of  mortgaged  wire,  sold  for  the 
account  of  the  mortgagors  with  the  consent  of  the  mortgagee, 
and  does  not  preclude  the  foreclosure  of  the  chattel  mortgages 
as  to  other  property  included  therein  and  not  involved  in  the 
decision  upon  the  former  appeal. 

Id. — Novation — Sale  Consented  to  by  Mortgagee — Payments  to  Ac- 
count op  Mortgagors. — A  sale  by  the  mortgagors  of  part  of  the 
mortgaged  property,  consented  to  by  the  mortgagee,  with  a  pro- 
vision that  payments  were  to  be  made  by  the  purchasers  to 
the  mortgagee  for  account  of  the  mortgagors,  does  not  show 
a  novation,  involving  a  release  of  the  mortgage  debt,  where 
there  was  no  proof  of  an  agreement  or  intent  to  release  it,  or 
to  extinguish  the  obligation  of  the  mortgagors,  and  to  look  alone 
to  the  purchasers  for  payment. 

Id. — Inconsistency  in  Findings. — The  mere  presence  of  an  inconsist- 
ency in  findings,  in  relation  to  property  not  included  in  the  de- 
cree of  foreclosure,  does  not  constitute  reversible  error. 

Id. — Decree  of  Foreclosure — Description  of  Property — Presumption 
Upon  Appeal. — When  the  description  of  the  property  included  in 
the  decree  of  foreclosure  coincides  with  the  description  found 
in  the  chattel  mortgages,  the  decree  will  be  presumed  to  be 
correct  upon  appeal,  in  the  absence  of  a  bill  of  exceptions  or 
any  showing  to  the  contrary. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Napa 
County.     E.  D.  Ham,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court  and  in  the 
decision  rendered  in  the  same  case  upon  the  former  appeal. 
(Carpy  v.  Dowdell,  115  Cal.  677.) 

Rodgers  &  Paterson,  and  F.  E.  Johnston,  for  Appellants. 

Bigelow  &  Titus,  for  Respondent. 

GAROUTTE,  J.— This  case  has  been  before  the  court  in 
the  past.  (Carpy  v.  Dowdell,  115  Cal.  677.)  The  facts  in- 
volved in  the  litigation  are  set  out  in  detail  in  the  decision 
rendered  at  that  time,  and  we  will  now  only  state  those  which 
are  necessary  to  a  consideration  of  the  questions  presented  upon 
this  appeal.  Defendants  are  appealing  from  a  judgment  of 
foreclosure  rendered  against  them  upon  two  certain  notes  and 
chattel  mortgages.  Plaintiff,  as  assignee  of  the  notes  and  mort- 
gages from  the  Bank  of  St.  Helena,  brings  this  action  of  fore- 
closure. 

It  is  first  contended  that  the  findings  are  substantially  the 
same  as  those  upon  the  previous  appeal,  and  that  by  the  deci- 
sion rendered  upon  that  appeal  it  was  held  that  plaintiff  was 
estopped  from  bringing  the  action.  By  that  decision  it  was 
held:  1.  That  the  acts  of  the  cashier  of  the  bank  were  the  acts 
of  the  bank;  and  2.  That  this  plaintiff,  the  assignee  of  the  bank, 
stood  in  its  shoes.  But  it  was  not  held  that  an  estoppel  ex- 
isted which  barred  the  prosecution  of  this  action  for  every  part 
of  the  mortgaged  property. 

The  salient  facts  important  here  are  these:  Defendants  sold 
three  hundred  and  sixty-eight  thousand  gallons  of  wine  to 
Chevalier  &  Co..  to  be  delivered  in  fifty  thousand  gallon  install- 
ments,the  purchase  price  to  be  paid  as  the  wine  was  delivered. 
The  Bank  of  St.  Helena  held  chattel  mortgages  upon  defend- 
ants' personal  property,  which  included  this  wine,  other  wine, 
manufacturing  plant,  etc.  The  sale  by  defendants  to  Chevalier 
&  Co.  was  evidenced  by  an  instrument  in  writing  which  the 
bank  prepared,  and  at  the  bank's  suggestion  and  request,  and 
with  the  consent  of  both  parties  to  the  contract,  the  following 
clause  was  inserted  in  that  writing:  "All  payments  on  said 
wines  to  be  made  to  the  Bank  of  St.  Helena  for  our  account, 
the  cashier  of  said  bank  to  receipt  for  the  same." 
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As  suggested,  the  substance  of  the  decision  upon  the  first 
appeal  as  to  the  question  of  estoppel  is  a  contested  matter  here. 
And  while  isolated  excerpts  may  be  taken  from  that  decision 
tending  to  show  that  a  complete  estoppel  upon  the  entire  cause 
of  action  stood  against  plaintiff,  yet  if  the  decision  as  a  whole 
is  considered,  it  is  plain  that  such  a  holding  was  never  con- 
templated or  intended  by  the  court.  In  the  absence  of  lan- 
guage in  the  opinion  pointing  directly  to  a  declaration  of  that 
character,  we  will  not  so  hold  now,  for  the  reasoning  by  the 
court  at  that  time  does  not  demand  it,  and  neither  the  facts  of 
the  case  nor  general  principles  of  law  justify  a  conclusion 
that  such  is  the  law.  The  reasonable  and  fair  construction  of 
the  decision,  therefore,  is  that  the  estoppel  only  involved  the 
three  hundred  and  sixty-eight  thousand  gallons  of  wine.  When 
the  cause  went  back  for  a  second  trial  plaintiff  was  free  to  liti- 
gate his  rights  as  to  the  balance  of  the  property  covered  by  the 
mortgages. 

It  is  contended  that  "the  contract  between  the  defendants 
and  Chevalier  &  Co.,  consented  to  by  the  bank,  was  a  complete 
novation  by  which  the  new  obligation  of  Chevalier  &  Co.  to 
pay  these  moneys  to  the  bank,  to  be  credited  by  the  bank  to  the 
account  of  the  defendants,  was  substituted  for  the  original  obli- 
gation of  the  defendants  to  the  bank."  Under  section  1531  of 
the  Civil  Code  a  novation  in  this  case  could  only  take  place: 
"1.  By  the  substitution  of  a  new  obligation  between  the  same 
parties  with  intent  to  extinguish  the  old  obligation;  2.  By  the 
substitution  of  a  new  debtor  in  place  of  the  old  one  with  in- 
tent to  release  the  latter."  There  is  no  question  here  of  the 
substitution  of  a  new  obligation  between  the  bank  and  these 
defendants.  Hence,  the  principle  found  in  subdivision  1  of  the 
aforesaid  section  cannot  be  invoked.  We  deem  it  equally  clear 
that  Chevalier  &  Co.  was  not  substituted  as  a  new  debtor  in 
place  of  these  defendants  With  intent  to  release  them.  The 
findings  in  this  case  neither  justify  the  conclusion  that  the 
parties  intended  to  substitute  a  new  debtor  nor  to  extinguish 
•the  old  obligation.  The  agreement  of  Chevalier  &  Co.  to  pay 
these  moneys,  the  various  installments  of  the  purchase  price  of 
the  wine,  to  the  bank  for  the  account  of  defendants  has  none  of 
the  essentials  of  a  novation  as  demanded  by  the  aforesaid  sec- 

CXXXI.    Cal.— 32 
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tion  of  the  Civil  Code.  Even  conceding  this  covenant  of  the 
contract  to  be  so  broad  that  under  it  the  bank  was  authorized 
to  credit  the  payments  thus  made  by  Chevalier  &  Co.  upon  de- 
fendants' notes,  still  that  fact  alone  does  not  fill  the  measure 
furnished  by  the  statute.  We  cannot  find  an  intimation  in  the 
contract  that  the  bank  intended  to  release  defendants  from 
the  notes  and  mortgages  and  look  to  Chevalier  &  Co.  alone  for 
the  money  due  upon  them,  and  the  contract  has  no  such  legal 
effect.  An  intent  upon  the  part  of  the  bank  to  release  these 
defendants  from  their  original  obligations  is  a  vital  element 
going  to  make  up  a  novation  in  this  case.  That  intent  is  lack- 
ing, and  for  this  reason  alone  the  claim  of  novation  must  fail. 

Even  conceding  the  finding  of  fact  made  by  the  trial  court 
to  the  effect  that  the  bank,  under  the  Chevalier  transaction 
did  not  release  any  of  the  mortgaged  property  from  the  effect 
of  the  mortgages,  may  be  inconsistent  with  some  other  finding, 
still  the  mere  presence  of  an  inconsistency  in  findings  does  not 
constitute  reversible  error.  The  Chevalier  wine  was  not  in- 
cluded in  the  decree  of  foreclosure.  Hence,  appellant  has  no 
cause  to  complain,  looking  at  the  case  from  that  standpoint. 
There  being  neither  an  estoppel  against  plaintiff's  prosecution 
of  tliis  action  as  to  the  remainder  of  the  mortgaged  propertv. 
nor  a  novation  as  to  the  original  obligations  held  by  the  bank, 
this  finding  of  which  complaint  is  made  cuts  no  figure  in  the 
case. 

The  description  of  the  property  included  in  the  decree  of 
foreclosure  coincides  with  the  description  found  in  the  instru- 
ments of  mortgage,  and  in  the  absence  of  some  showing  to  the 
contrary,  this  being  an  appeal  from  the  judgment  without  a 
bill  of  exceptions,  the  decree  will  be  presumed  to  be  correct. 

For  the  foregoing  reasons  the  judgment  is  affirmed. 

Harrison,  J.,  and  Van  Dyke,  J.,  concurred. 
Hearing  in  Bank  denied. 
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[S.  F.  No.  1837.    Department  One.-  February  4,  1901.] 

CHAELES  CARPY,  Respondent,  v.  JAMES  DOWDELL  et  al., 

Appellants. 

•Chattel  Mortgage — Sale  Under  Foreclosure — Effect  of  Reversal 
Upon  Appeal — Proceeds  of  Sale — Payment — Second  Foreclosure. 
Where  property  covered  by  a  chattel  mortgage  was  sold  for 
want  of  a  stay  bond  pending  an  appeal  from  the  decree  of  fore- 
closure, the  reversal  of  the  decree  had  the  effect  to  place  the 
litigation  where  it  was  prior  to  the  decree,  and  the  foundation 
upon  which  the  order  of  sale  and  all  proceedings  thereunder 
were  based  was  taken  away;  and  the  proceeds  of  the  sale,  in 
the  hands  of  the  plaintiff,  are  the  property  of  the  defendant, 
and  cannot  constitute  payment  of  the  notes  secured  by  the 
mortgage,  nor  constitute  a  bar  to  another  foreclosure  decree 
upon  the  new  trial. 

Id. — Evidence  Upon  New  Trial — Proof  of  Execution  Sale — Harm- 
less Rejection  of  Evidence. — Where,  upon  the  new  trial,  after  re- 
versal of  the  decree  of  foreclosure,  the  defendant,  for  the  pur- 
pose of  establishing  an  allegation  of  payment  by  the  sale  under 
execution,  offered  in  evidence  the  execution  and  proceedings 
had  thereunder,  the  rejection  of  such  evidence  is  harmless  if 
it  was  substantially  proved  that  the  property  was  sold  under 
execution  pending  the  appeal  from  the  decree,  and  that  the 
proceeds  Mere  received  by  the  plaintiff. 

Id. — Evidence  as  to  Property  not  Included  in  Judgment. — Where 
certain  property  included  in  the  mortgage  was  not  included  in 
the  judgment  of  foreclosure,  no  error  was  committed  in  re- 
jecting evidence  bearing  against  the  foreclosure  of  that  prop- 
erty, where  such  evidence  was  immaterial  as  to  the  other  prop- 
erty, and  did  not  tend  to  prove  any  estoppel  or  novation  as 
to  the  property  included  in  the  judgment. 

APPEAL  from  an  order  of  the  Superior  Court  of  Xapa 
County  denying  a  new  trial.     E.  D.  Ham,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Rodgers  &  Paterson,  and  F.  E.  Johnston,  for  Appellants. 

Bigelow  &  Titus,  for  Respondent. 

GAROUTTE,  J. — This  is  an  appeal  from  an  order  denving 
defendant'6  motion  for  a  new  trial  in  cause  No.  1670,  this  day 
decided  upon  appeal  from  the  judgment. 
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"While  the  original  appeal  (Carpy  v.  Dowdell,  115  Cal.  6TT) 
was  pending  in  this  court,  defendants  having  given  no  stay  bond, 
a  portion  of  the  personal  property  mortgaged  was  sold  under 
foreclosure  proceedings.  The  judgment  upon  that  appeal  was 
subsequently  reversed  and  the  cause  remanded  for  a  second 
trial.  Thereupon,  defendants  filed  a  supplemental  answer,  set- 
ting out  that  the  notes  and  mortgages  forming  the  subject  mat- 
ter of  the  litigation  had  been  fully  paid,  satisfied,  and  dis- 
charged. At  the  present  trial  in  the  superior  court,  for  the 
purpose  of  establishing  this  allegation  of  payment,  defendants 
offered  in  evidence  the  execution  and  proceedings  had  thereun- 
der pending  the  first  appeal.  This  evidence  was  rejected,  but 
evidence  was  received  which  proved  substantially  the  same  facts, 
and  for  that  reason  no  error  amounting  to  prejudice  was  com- 
mitted by  the  trial  court,  even  conceding  the  ruling  erroneous, 
which  proposition  we  do  not  decide.  It  is  not  disputed  but  that 
the  sale  took  place  pending  the  appeal,  and  that  the  proceeds 
of  the  sale,  to  the  amount  of  the  judgment,  were  paid  over  to 
the  plaintiff.  But  the  contention  of  plaintiff  is  that  those  acts 
did  not  in  law  amount  to  payment  of  the  notes.  "With  that  con- 
tention we  agree,  and  the  court  so  found  the  fact  and  the  law. 
The  sale  under  foreclosure,  subsequently  followed  by  a  payment 
of  the  proceeds  thereof  over  to  the  plaintiff,  may  indicate  that 
he  has  a  large  amount  of  money  belonging  to  defendants;  but  it 
falls  short  of  proving  payment  of  the  notes  involved  in  this 
litigation.  There  is  no  pretense  that  defendants  in  any  way 
consented  to  this  sale,  but,  on  the  contrary,  one  of  them  testi- 
fied that  they  did  not  consent.  The  judgment  upon  which  the 
sale  was  based  was  reversed  and  set  aside  by  this  court.  The 
foundation  upon  which  the  order  of  sale  and  all  the  proceed- 
ings had  thereunder  rested  was  taken  away.  By  the  reversal  of 
judgment  the  litigation  took  the  form  it  had  prior  to  its  entry, 
and  the  notes  stood  unpaid.  Thereafter,  the  parties  stood  in 
the  same  position  as  if  no  judgment  had  ever  been  rendered. 
Counsel  for  appellants  cite  no  authority  which  holds  that  the 
acts  here  considered  amount  to  a  payment  of  the  notes.  Upon 
the  other  hand,  there  is  both  authority  and  principle  looking  to 
the  contrary.     (2  Freeman  on  Judgments,  sec.  482.) 
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The  property  which  may  be  designated  as  the  Chevalier  wine 
was  not  included  in  the  judgment  of  foreclosure.  Hence,  in 
view  of  the  law  as  declared  in  this  cause  upon  appeal  from  the 
judgment,  no  error  was  committed  by  the  trial  court  in  reject- 
ing the  evidence  bearing  upon  that  transaction,  for  this  evi- 
dence of  Chevalier  and  others  was  not  material  upon  the  ques- 
tion of  estoppel  other  than  as  to  the  Chevalier  wine.  Neither 
did  it  tend  to  establish  a  novation. 

For  the  foregoing  reasons  the  order  appealed  from  is  affirmed. 

Harrison,  J.,  and  Van  Dyke,  J.,  concurred. 
Hearing  in  Bank  denied. 


[Sac.  No.  659.    In  Bank— February  4,  1901.] 

DAVID  ADAMS  and  ELLA  ADAMS,  Respondents,  v.  CITY 
OF  MODESTO,  Appellant. 

Nuisance — Use  op  Open  Sewer  by  City. — The  use  of  an  open  sewer 
by  a  city  in  the  vicinity  of  the  land  of  the  plaintiffs,  upon 
■which  they  reside  with  their  family,  constitutes  a  nuisance, 
which  the  plaintiffs  are  entitled  to  have  abated. 

Id. — Damages — Presentation  to  Board  of  Trustees  not  Required. — 
The  damages  caused  by  a  nuisance  maintained  by  the  city  are 
not  required  to  be  presented  to  the  board  of  trustees;  and  are 
not  included  in  a  provision  requiring  "demands"  against  the 
city  to  be  "presented  and  audited  by  the  board  of  trustees," 
which  refers  to  demands  arising  upon  contract  for  a  determin- 
ate sum,  and  not  to  those  arising  from  torts. 

Id. — Insufficient  Evidence  as  to  Damages. — Although  the  plaintiffs 
were  damaged  by  the  nuisance,  yet  where  they  failed  to  show 
that  they  were  damaged  in  the  amount  found,  or  in  any  other 
ascertainable  amount,  a  new  trial  must  be  granted,  unless  the 
plaintiffs  prefer  to  release  the  judgment  for  damages. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Stanis- 
laus County  and  from  an  order  denying  a  new  trial.  William 
0.  Minor,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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P.  J.  Hazen,  for  Appellant. 
Needham  &  Dennett,  for  Respondents. 

THE  COURT. — Appeal  from  a  judgment  in  favor  of  the 
plaintiff  for  the  abatement  of  a  nuisance  and  for  damages,  and 
from  an  order  denying  a  new  trial.  The  plaintiffs  are  owners 
of  a  tract  of  land  in  the  city  of  Modesto,  on  which,  until  a 
short  time  before  the  commencement  of  the  suit,  they  resided 
with  their  family.  The  nuisance  complained  of  is  an  open 
wooden  trough,  passing  about  three  hundred  yards  from  the 
plaintiff's  house,  and  constituting  part  of  the  sewerage  system 
of  the  city,  through  which,  for  a  distance  of  about  four  hundred 
and  fifty  yards,  the  sewerage  matter  of  the  city  is  passed.  This 
the  court  found  was  a  nuisance,  interfering  with  the  comfort- 
able enjoyment  and  obstructing  the  free  use  of  the  plaintiff's 
property,  and  that  the  plaintiffs  were  damaged  thereby  in  the 
sum  of  six  hundred  and  fifty  dollars. 

That  the  use  of  the  open  sewer  by  the  city  in  the  vicinity 
of  the  plaintiff's  land  constituted  a  nuisance,  and  that  the 
plaintiffs  were  entitled  to  have  it  abated,  is  too  clear  to  re- 
quire discussion.  (Civ.  Code,  sec.  3479;  Peterson  v.  City  of 
Santa  Rosa,  119  Cal.  387,  392;  Lind  v.  City  of  San  Luis  Obispo, 
109  Cal.  340;  Wood  on  Nuisances,  sec.  781,  note  1.) 

With  regard  to  damages  it  is  objected  that  the  demand  was 
not  presented  to  the  board  of  trustees  as  required  by  the  pro- 
visions of  section  864  of  the  municipal  corporation  act  (Stats. 
1883,  p.  266  et  seq.),  applying  to  cities  of  the  sixth  class,  of 
which  the  city  of  Modesto  is  one;  which  provides  that  "all  de- 
mands against  such  city  or  town  shall  be  presented  and  audited 
by  the  board  of  trustees,"  etc.  But  we  do  not  think  this  pro- 
vision was  intended  to  apply  to  cases  of  this  kind.  The  term 
"demands"  is  indeed  sufficiently  broad  to  include  all  claims, 
whether  arising  from  contract  or  tort;  but  when  used  in  this 
connection  the  term  does  not  usually  include  demands  of  the 
latter  class.  (15  Am.  &  Eng.  Ency.  of  Law,  1194.)  That  the 
term  is  here  used  in  the  narrower  sense  as  referring  only  to  de- 
mands arising  from  contract  and  for  determinate  amounts  is 
shown  by  the  purpose  for  which  they  are  required  to  be  pre- 
sented, which  is  that  they  may  be  "audited''' — a  term  that  is 
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not  applicable  to  demands  arising  from  torts.  (Law  Diction- 
aries of  Anderson,  Abbott,  Black,  Wharton,  etc.;  Century  Dic- 
tionary.) 

AVe  do  not  think,  however,  that  the  finding  as  to  damages  is 
sustained  by  the  evidence.  In  the  complaint  it  is  alleged  not 
only  that  the  sewerage  matter  of  the  city  was  conducted  through 
the  trough,  but  that  it  was  habitually  discharged  upon  and 
spread  over  the  land  toward  the  land  of  the  plaintiffs;  and  the 
damages  claimed  were  alleged  to  proceed  jointly  from  both 
causes — that  is,  not  only  from  the  use  of  the  sewer,  but  from 
"running  the  sewage  on  the  ground";  and  the  testimony  of  the 
plaintiff,  David  Adams,  is  to  the  same  effect.  But  the  finding 
of  the  court  refers  only  to  the  running  of  the  sewage  through 
the  trough,  and  nothing  is  said  about  the  discharge  of  the 
sewage  on  the  ground,  and  there  is  nothing  in  the  testimony  to 
determine  how  much  proceeded  from  the  latter  and  how  much 
from  the  former  cause.  The  testimony  of  the  plaintiff  is  also 
otherwise  indefinite.  He  speaks  of  sickness  in  his  family 
caused  by  the  nuisance,  which  "entailed  doctor  bills  and  medi- 
cine bills,"  but  no  amounts  are  given.  He  says  also  he  "lost 
the  use  of  the  place  for  two  years,"  and  that  he  could  have 
rented  it  for  two  hundred  and  fifty  dollars  a  year  if  it  hadn't 
been  for  the  sewer.  But  the  place  contained  about  twenty 
acres  of  land  and  its  use — except  as  a  dwelling  place — could 
not  have  been  lost  by  reason  of  the  nuisance  complained  of, 
and,  indeed,  the  witness  expressly  says  he  "lost  the  use  of  it 
because  [he]  didn't  care  to  improve  it."  The  plaintiffs  were 
undoubtedly  damaged,  but  the  evidence  fails  to  show  they  were 
damaged  in  the  amount  found  or  in  any  other  ascertainable 
amount.  A  new  trial  must,  therefore,  be  granted,  unless  the 
plaintiffs  prefer  to  release  the  damages. 

The  order  denying  the  defendant's  motion  for  a  new  trial  is, 
therefore,  reversed,  unless  the  plaintiffs,  within  thirty  days 
after  notice  of  the  filing  of  the  remittitur,  file  their  stipulation 
in  writing  agreeing  that  the  judgment  be  modified  by  striking 
therefrom  the  part  thereof  that  relates  to  damages.  Upon  the 
filing  of  such  stipulation  the  judgment  shall  be  modified  ac- 
cordingly, and  as  thus  modified  shall  stand  as  affirmed. 

Rehearing  denied. 
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[S.  F.  No.  1592.    Department  Two.— February  7,  1901.] 

BEHREN.D  JOOST,  Appellant,  v.  LEE  D.  CRAIG  et  al.,  Re- 
spondents. 

Notary  Public — Liability  Upon  Bond  for  Negligence — Acknowl- 
edgment— Judicial  Action — Code  Provision. — A  notary  public 
and  the  sureties  on  his  official  bond  are  liable,  under  section 
801  of  the  Political  Code,  for  all  damages  resulting  from  his 
official  misconduct  or  neglect.  That  section  sets  at  rest  the 
contention  that,  because  the  notary  acts  judicially  in  taking  an 
acknowledgment,  he  is  not  liable  in  damages  for  mere  negli- 
gence therein. 

Id. — Forged  Deed — False  Certificate  of  Acknowledgment — Recov- 
ery of  Money  Paid  by  Grantee — Market  Value. — The  notary 
and  his  sureties  are  liable  for  a  false  certificate  of  acknowl- 
edgment by  him  of  a  forged  deed,  falsely  stating  that  the  per- 
son making  the  acknowledgment  was  known  by  him  to  be  the 
person  described  in  the  instrument,  and  whose  name  was  sub- 
scribed thereto;  and  an  innocent  grantee  injured  thereby  may 
recover  from  them  the  money  paid  for  the  deed,  which  is  shown 
to  be  the  market  value  of  the  land. 

Id.— Purchase  from  Real  Estate  Agent — Reliance  Upon  Notary's 
Certificate — Contributory  Negligence. — One  who  purchased  the 
property  from  a  real  estate  agent,  who  delivered  to  him  a  deed 
purporting  to  be  properly  acknowledged  by  the  owner  of  the 
record  title,  which  was  in  fact  forged,  and  who  is  not  shown 
to  have  had  any  complicity  in  the  forgery,  or  to  have  introduced 
the  person  making  the  acknowledgment,  was  not  chargeable 
with  contributory  negligence  because  of  relying  solely  upon  the 
notary's  certificate  and  paying  the  money  to  the  real  estate 
agent  for  the  acknowledged  deed  without  making  further  in- 
quiry.    He  had  the  right  to  rely  upon  the  notary's  certificate. 

Id. — Duty  of  Notary — Certificate  of  Proof  of  Unknown  Persons. 
If  the  notary  does  not  in  fact  know  the  person  making  the  ac- 
knowledgment, in  order  to  relieve  himself  and  his  sureties  from 
liability  if  the  instrument  is  not  genuine,  he  is  in  duty  bound 
to  take  the  precautions  required  by  the  statute,  to  have  the 
identity  of  the  person  described  in  the  instrument  and  wTho 
appears  to  have  executed  it  proved  by  the  oath  of  a  credible  wit- 
ness, whose  name  must  be  stated  in  the  certificate. 

ID- Introduction  of  Person  not  Sufficient. — It  is  not  sufficient,  to 

relieve  the  notary  from  liability  for  a  false  certificate  of  ac- 
knowledgment,  that   the   person   making   the   acknowledgment 
was  introduced  to  him  by  a  responsible  person  whose  oath  or 
affirmation  he  does  not  take  and  certify  as  required  by  the 
statute. 
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Id.  — Personal  Knowledge  of  Credible  Witness. — The  notary  must 
have  personal  knowledge  of  the  credible  witness  by  whom  the 
identity  of  the  person  described  in  the  instrument  and  who 
executed  it  is  proved  to  him. 

Id. — Prohibition  Upon  Notary. — If  the  notary  neither  personally 
knows  the  person  described  in  the  instrument  nor  a  credible 
witness  by  whose  testimony  the  identity  can  be  proved  and 
stated  in  the  acknowledgment,  he  is  expressly  prohibited  by 
statute  from  taking  the  acknowledgment  at  all. 

Id. — Identity  of  Name  not  Sufficient  to  Protect  Notary. — The  fact 
that  the  notary  may  have  known  that  the  person  who  made 
the  acknowledgment  bore  the  same  name  as  that  subscribed  to 
the  instrument  is  not  sufficient.  He  must  know  or  have  it 
proved  by  a  credible  witness,  whose  name  is  stated  in  the  certifi- 
cate, that  the  person  making  the  acknowledgment  is  known  to 
be  the  person  described  in  the  instrument,  and  having  the  place 
of  residence  therein  specified. 

Id. — Improper  Nonsuit — Proof  of  Negligence — Contributory  Negli- 
gence.—Where  a  nonsuit  was  expressly  granted  because  of  supposed 
contributory  negligence  of  the  plaintiff,  which  did  not  appear 
from  the  proof,  and  there  is  some  evidence  tending  to  show  neg- 
ligence of  the  notary,  which  is  implied  in  the  ground  upon 
which  the  nonsuit  was  granted,  the  judgment  of  nonsuit  must 
be  reversed. 

Id. — Facts  Known  to  Notary — Burden  of  Proof. — The  facts  in  regard 
to  the  exhibition  of  the  deed  by  the  person  acknowledging  it, 
and  connected  with  its  acknowledgment  and  delivery  by  him  to 
the  real  estate  agent  for  the  grantee  who  paid  the  purchase 
money  to  such  agent,  were  peculiarly  within  the  knowledge  of 
the  notary,  and  slight  evidence  in  regard  to  such  facts,  with 
evidence  tending  to  establish  the  falsity  of  the  certificate  of 
acknowledgment,  was  sufficient  to  shift  the  burden  of  proof 
upon  the  defendant  notary  and  to  preclude  a  nonsuit. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  denying 
a  new  trial.     Edward  A.  Belcher,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mullany,  Grant  &  Cushing,  for  Appellant. 

Denson,  Oatman  &  Denson,  Denson  &  Schlesinger,  and  \Y.  T. 
Baggett,  for  Eespondents. 

TEMPLE,  J. — This  is  an  action  against  a  notary  public  and 
his  sureties  for  damages  charged  to  have  resulted  from  the 
negligence  of  the  notary. 
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As  appears  from  the  record,  in  April,  1891,  one  Fisher,  who 
was  a  real  estate  broker  in  San  Francisco,  as  such  broker  offered 
to  sell  to  plaintiff  ten  lots  of  land  situate  in  San  Mateo  county. 
then  standing  in  the  name  of  Charles  A.  Anderson.  The  lots 
were  part  of  the  Abbey  Homestead  Association's  lands.  Plain- 
tiff was  familiar  with  these  lands  and  had  bought  a  portion  of 
them.  He  contracted  with  Fisher  at  once  for  the  property, 
agreeing  to  pay  one  thousand  dollars  for  it,  conditioned,  as 
usual,  upon  the  title.  He  had  an  abstract  made,  and  finding 
that  the  title  of  Anderson  was  good,  informed  the  broker  that 
he  would  pay  whenever  he  received  a  deed  from  Anderson  prop- 
erly executed. 

A  deed  was  produced,  apparently  executed  by  Charles  A.  An- 
derson, and  acknowledged  before  the  defendant  notary,  and 
certified  by  him  as  follows: 

"On  this  27th  day  of  April,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ninety-one,  before  me,  Lee  D.  Craig, 
a  notary  public  in  and  for  said  city  and  county,  duly  commis- 
sioned and  sworn,  personally  appeared  Charles  A.  Anderson, 
known  to  me  to  be  the  person  described  in,  whose  name  is  sub- 
scribed to,  who  executed  the  within  and  annexed  instrument, 
and  he  duly  acknowledged  to  me  that  he  executed  the  saine," 
etc. 

In  the  body  of  the  deed  the  grantor  is  described  as  "Charles 
A.  Anderson,  of  Eedwood  City,  county  of  San  Mateo,  state  of 
California.'"' 

It  turned  out  that  the  deed  was  a  forgery,  and  was  not  exe- 
cuted or  acknowledged  by  Charles  A.  Anderson,  of  Eedwood 
City,  or  by  any  person  known  by  that  name,  but  the  name  of 
Charles  A.  Anderson  was  written  by  one  Frank  C.  Koen. 

Plaintiff  accepted  the  deed  and  paid  his  money,  relying  solely 
upon  the  certificate  of  the  notary.  The  lots  were  of  the  market 
value  of  one  thousand  dollars.  The  plaintiff,  through  his  re- 
liance upon  the  certificate,  paid  the  said  sum  of  one  thousand 
dollars,  which  was  thereby  lost. 

It  is  provided  in  section  SOI  of  the  Political  Code  that:  "For 
the  official  misconduct  or  neglect  of  a  notary  public,  he  and 
the  sureties  on  his  official  bond  are  liable  to  the  parties  injured 
thereby  for  all  the  damages  sustained."     This  statute  sets  at 
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rest  one  of  the  contentions  of  respondent  that  in  taking  an 
acknowledgment  a  notary  acts  judicially,  and  is,  therefore,  not 
liable  in  damages  for  mere  negligence. 

At  the  trial  the  court,  on  motion  of  defendants  granted  a  non- 
suit, on  the  ground:  "That  it  appears  from  the  evidence  that 
plaintiff  was  guilty  of  such  negligence  as  to  put  it  beyond  his 
power  to  recover  anything  from  defendants."  This  ground  im- 
plies that  in  other  respects  the  case  for  plaintiff  was  made  out. 
There  could  not  be  contributory  negligence  unless  there  was 
first  negligence  to  which  it  contributed. 

There  was  no  evidence  which  tended  to  show  negligence  on 
the  part  of  the  plaintiff,  except  that  when  the  deed,  apparently 
executed  by  Anderson,  acknowledged  before  the  defendant 
notary,  and  certified  as  above  set  out,  was  delivered  to  him  by 
Fisher,  he  paid  over  the  money  to  Fisher  without  further  in- 
quiry as  to  the  identity  of  the  grantor.  This  was  not  negli- 
gence on  the  part  of  plaintiff.  He  had  a  right  to  rely  upon  the 
certificate  of  the  notary  and  to  presume  without  question  that 
such  officer  had  done  his  duty.  No  circumstance  was  brought 
to  his  attention  which  could  raise  a  suspicion  to  the  contrary. 
There  was  nothing  which  could  have  put  the  most  prudent  man 
upon  inquiry.  And  the  notary  cannot  excuse  his  negligence, 
ander  such  circumstances,  by  the  claim  that  the  party  who  has 
been  injured  has  trusted  to  his  faithful  performance  of  duty. 
The  whole  theory  that  the  record  of  such  instruments  gives 
constructive  notice  of  the  contents  of  recorded  instruments  is 
founded  upon  the  proposition  that  upon  proper  investigation 
the  genuineness  of  such  instruments  has  been  determined.  The 
certificate  is  also  received  as  evidence  in  a  trial  in  a  court  of 
law  that  the  deed  is  genuine.  If  the  deed  is  not  genuine,  but 
is  forged,  the  notary  and  his  sureties  ought  to  be  held  for  all 
damages  unless  they  have  taken  the  precautions  expressly  re- 
quired by  the  statute.  The  legislature  has  taken  great  care, 
though,  considering  the  importance  of  the  matter,  not  too  great, 
to  make  this  certificate  reliable.  Section  1185  of  the  Civil  Code 
provides  as  follows:  "The  acknowledgment  of  an  instrument 
must  not  be  taken  unless  the  officer  taking  it  knows  or  has 
satisfactory  evidence,  on  the  oath  or  affirmation  of  a  credible 
witness,  that  the  person  making  such  acknowledgment  is  the 
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individual  who  is  described  in  and  who  executed  the  instru- 
ment; or,  if  executed  by  a  corporation,  that  the  person  making 
such  acknowledgment  is  the  president  or  secretary  of  such  cor- 
poration." 

The  notary  is  expressly  forbidden  to  take  the  acknowledg- 
ment unless  he  knows  that  the  person  making  the  acknowledg- 
ment is  the  person  described  in  the  instrument.  Here  such  per- 
son was  described  as  Charles  A.  Anderson,  of  Eedwood  City. 
If  he  did  not  know  this  it  should  hare  been  proven  by  the  oath 
of  a  credible  witness,  whose  name  must  be  stated.  (Civ.  Code, 
sec.  1189.) 

It  is  not  enough  that  the  person  be  introduced  to  the  notary 
by  a  responsible  person.  If  that  were  enough  there  would  be 
no  purpose  in  requiring  the  oath,  for  such  person  could  always 
furnish  the  introduction.  This  point  has  been  often  decided, 
although  sufficiently  obvious  from  the  statute.  To  take  an 
acknowledgment  upon  such  introduction  without  the  oath  is 
negligence  sufficient  to  render  the  notary  liable  in  case  the  cer- 
tificate turns  out  to  be  untrue. 

The  matter  was  considered  in  Jones  v.  Bach,  48  Barb.  568. 
It  is  there  said:  "The  object  of  all  these  well-considered  provi- 
sions relative  to  the  proof  and  recording  of  conveyances  of  real 
estate  was  to  protect  owners  or  property,  and  their  creditors 
against  forgery,  as  well  as  to  secure  the  rights  of  grantees  and 
mortgagees  against  spurious  and  fraudulent  conveyances. 
Would  this  object  be  effected  by  the  manner  in  which  the 
acknowledgment  in  this  case  was  made?  Anyone  could  be 
falsely  personated  without  check  or  liability  to  punishment  for 
crime  if  a  mere  introduction  at  the  moment  shall  authorize  the 
officer  to  take  the  acknowledgment.  The  person  who  intro- 
duces, if  the  statement  be  false,  only  commits  a  falsehood;  but 
if  he  is  sworn  as  to  the  truth  of  his  statement,  should  it  be 
knowingly  false,  he  is  guilty  of  perjury,  and  liable  to  a  prosecu- 
tion for  a  felony."  The  statute  of  New  York  there  considered 
was  not  as  clear  on  this  proposition  as  ours.  It  did  not  ex- 
pressly require  the  oath,  but  only  "satisfactory  evidence."  But 
even  under  that  language  it  was  held  that  a  mere  introduction 
is  not  enough.  The  certificate  here  gave  assurance  that  the 
notary  knew  of  his  own  knowledge,  and  not  upon  mere  hearsay, 
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that  the  grantor  was  Charles  A.  Anderson,  of  Eedwood  City. 
If  this  certificate  was  not  true,  the  notary  should  be  held.  The 
same  matter  was  discussed  in  State  v.  Meyer,  2  Mo.  App.  413. 
The  court  makes  some  suggestions  as  to  what  degree  of  ac- 
quaintance will  authorize  the  notary  to  certify  that  he  has 
personal  knowledge,  and  also  upon  the  proposition  that  an  in- 
troduction, even  by  a  responsible  person,  could  not  be  relied 
upon,  and  says:  "It  is  obvious  that  when  an  officer  taking  an 
acknowledgment  and  making  a  certificate  assumes  any  such  fact, 
he  does  it  at  his  own  risk.  The  law  warns  him  when  he  has  not 
'personal  knowledge'  of  his  own  to  resort  to  certain  observances 
which  the  law  supposes  to  be  sufficient  in  practice  to  prevent 

imposition But  such  a  certificate  is  infinitely  less  liable 

to  deceive  or  mislead  than  a  declaration  that  the  party  making 
the  acknowledgment  is  well  known  to  the  officer  making  the 
certificate.  It  puts  all  persons  upon  inquiry,  and  furnishes  a 
clue  for  conducting  it;  and  it  complies  with  the  law."  This 
makes  the  certificate  upon  personal  knowledge  a  guaranty  of 
the  genuineness  of  the  instrument,  and  the  court  adds:  "It  is 
perfectly  idle  for  him  to  protest  that  he  did  not  know  or  sus- 
pect that  his  certificate  was  false.  That  may  be  taken  for 
granted,  but  it  is  nothing  to  the  purpose.  His  business  was  to 
know  that  it  was  true." 

A  notary  may  take  all  due  precautions  and  fully  comply  with 
the  statute  and  still  be  deceived.  In  such  case  he  would  not 
be  held  liable,  but  if  he  has  not  fully  complied  with  the  statute, 
the  rule  announced  above  is  not  a  whit  too  stringent. 

This  case  was  followed  and  commented  upon  in  State  v. 
Balmer,  77  Mo.  App.  463. 

It  may  be  here  remarked  that  the  witness  by  whose  oath  the 
execution  of  an  instrument  is  proven  when  the  person  execut- 
ing the  instrument  was  not  previously  known  to  the  officer 
must  himself  be  known  to  the  notary.  This  is  implied  by  the 
requirement  that  the  officer  shall  certify  that  such  person  is  a 
credible  witness.  When  these  necessary  facts  do  not  exist, 
the  notary  is  expressly  prohibited  from  taking  the  acknowledg- 
ment at  all.  When  the  notary  does  not  obey  this  statute  he 
should  expect  to  be  held  liable.     And  I  wish  to  repeat,  these  re- 
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quirements  are  of  great  importance  to  the  business  world,  and 
not  at  all  too  exacting. 

Oakland  Bank  v.  Murfey,  G8  Cal.  455,  is  not  in  conflict  with 
these  views.  Murfey  took  the  acknowledgment  to  a  deed  of  one 
who  personated  the  true  owner,  and  signed  his  name  to  the  in- 
strument. The  deed  did  not  run  to  the  imposter  by  his  true 
name,  but  was  taken  by  him  to  the  president  of  the  bank  and 
an  application  was  made  for  a  loan.  The  imposter  then  as- 
sumed the  name  of  the  fictitious  grantee  named  in  the  forged 
deed.  The  president  of  the  bank,  after  getting  an  abstract  of 
the  title,  caused  a  note  and  mortgage  to  be  prepared,  and  it  was 
signed  by  the  imposter  in  the  bank,  and  was  there  acknowledged 
before  a  bank  clerk  who  was  a  notary.  This  acknowledgment 
was  taken  and  certified  by  the  employee  of  the  bank  by  the  ex- 
press direction  of  the  bank  president  who  made  the  loan  for  the 
bank.  The  present  case  would  have  resembled  that  had  Joost 
taken  the  imposter  to  the  notary  and  requested  him  to  acknowl- 
edge and  certify  to  the  execution  of  the  deed,  upon  the  mere 
introduction  to  him  by  Joost.  Such  introduction  would  not 
have  justified  the  officer,  or  have  constituted  a  defense  to  a  suit 
by  a  grantee  of  Joost,  but  by  the  rule  announced  in  that  case 
Joost  would,  under  the  circumstances  supposed,  have  been 
guilty  of  contributory  negligence. 

There  is  no  ground  for  such  a  contention  here.  Fisher,  a 
real  estate  broker,  knowing  that  Joost  was  desirous  of  purchas- 
ing land  in  the  homestead  tract,  informed  him  of  the  oppor- 
tunity, and  upon  being  furnished  the  deed  certified  by  Craig, 
as  notary,  he  paid  his  money.  Even  had  Fisher  been  the  agent 
of  Joost,  there  is  nothing  to  show  that  he  had  any  reason  to 
doubt  the  truthfulness  of  the  certificate.  It  does  not  appear, 
as  it  did  in  the  Oakland  case,  that  Fisher  knew  that  the  certifi- 
cate falsely  stated  that  the  officer  knew  that  the  person  making 
the  acknowledgment  was  the  person  described  in  the  instru- 
ment. Had  this  statement  in  the  certificate  been  true  there 
could  have  been  no  imposition. 

It  is  argued  that  the  judgment  of  nonsuit  should  be  affirmed, 
because  it  was  not  proven  that  some  person  known  to  the  notary 
as  Charles  A.  Anderson  did  not  appear  before  the  notary  and 
make  the  acknowledgment.      Had  such  been  the  fact  it  would 
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not  have  been  enough.  The  person  might  be  known  to  him 
as  Charles  A.  Anderson,  though  introduced  to  him.  The  cer- 
tificate states,  in  effect,  that  the  notary  knew  him  to  be  Charles 
A.  Anderson,  and  the  person  described  in  the  instrument,  to 
wit,  Charles  A.  Anderson,  of  Eedwood  City. 

The  nonsuit  was  expressly  granted  because  of  supposed  negli- 
gence on  the  part  of  Joost.  As  already  stated,  this  implies 
that  the  court  was  satisfied  that  the  certificate  was  false,  and 
there  was  some  evidence  tending  to  establish  such  fact.  It  wa3 
shown  that  Charles  A.  Anderson,  of  Eedwood  City,  did  not 
execute  the  deed,  and  did  not  appear  before  the  notary,  and  the 
signature  was  forged  by  Keon,  who  had  and  exhibited  the  deed 
before  the  acknowledgment  was  made.  Keon  furnished  the 
deed  to  Fisher,  and  received  the  money.  This  was  a  fact  pe- 
culiarly within  the  knowledge  of  the  defendant  notary,  and 
which,  in  the  nature  of  things,  it  would  be  difficult  for  plaintiff 
to  prove.  Under  such  circumstances  slight  evidence  is  suffi- 
cient to  shift  the  burden  of  proof.  (People  v.  Lundin,  120 
Cal.  308.) 

The  judgment  is  reversed  and  a  new  trial  ordered. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 
Hearing  in  Bank  denied. 


[Crim.  No.  626.    In  Bank— February  9,  1901.] 

THE  PEOPLE,  Kespondent,  v.  CHAKLES  NELLS  JOHN- 
SOX,  Appellant. 

Criminal  Law — Assault  With  Intent  to  Commit  Rape — Age  of  Con- 
sent.— A  girl  under  sixteen  years  of  age  is  legally  incapable  of  con- 
senting to  sexual  intercourse,  and  an  assault  upon  her  with 
intent  to  have  sexual  intercourse  with  her  is,  in  law,  an  as- 
sault with  intent  to  commit  rape. 

Id. — Indecent  Advances — Intent — Question  of  Fact — Support  of  Ver- 
dict.— The  question  whether  the  intent  with  which  the  defendant 
made  indecent  advances  to  the  prosecuting  witness  was  to  have 
sexual  intercourse  with    her  or  was  only  to  gratify  an  un- 
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natural  desire,  is  a  question  of  fact  to  be  determined  by  the 
jury  in  view  of  all  the  cicunistanees  of  the  case  and  the  acts 
of  the  defendant.  Where  the  evidence  is  such  as  to  justify 
a  reasonable  conclusion  of  the  former  intent,  a  verdict  of  guilty 
of  the  offense  charged  will  not  be  disturbed. 

Id. — Abandonment  of  Attempt. — One  who  has  made  an  assault  with 
intent  to  have  sexual  intercourse  with  a  girl  under  the  age  of 
consent  cannot  purge  himself  of  the  offense  of  an  assault  with 
intent  to  commit  rape  by  a  voluntary  abandonment  of  the  at- 
tempt 

Id. — Unconditional  Intent  not  Essential — Completion  op  Offense. — 
It  is  not  necessary  to  such  offense  that  the  accused  should  be 
shown  to  have  intended  to  gratify  his  passion  at  all  events, 
or  to  use  any  force;  but  it  is  enough  to  constitute  the  offense 
if  he  intended  to  have  sexual  intercourse  with  the  child,  and 
took  steps  looking  toward  such  intercourse;  and  the  fact  that 
he  ceased  the  attempt  for  any  reason  would  not  alter  the  com- 
pleted offense  of  an  assault  with  intent  to  commit  rape. 

Id. — Evidence — Impeachment  of  Witness  by  Party  Calling  Him — 
Surprise. — Parties  may  be  permitted  to  impeach  their  own  witnesses 
by  proof  of  counter-statements  when  they  are  honestly  surprised 
at  adverse  testimony  given  by  them. 

Id. — Testimony  of  Prosecuting  Witnesses  at  Preliminary  Examina- 
tion— Harmless  Ruling. — The  defendant  is  not  harmed  by  per- 
mission given  to  the  prosecuting  attorney  to  read  questions  and 
answers  given  by  the  prosecuting  witnesses  at  the  prelimi- 
nary examination  and  to  question  the  witnesses  thereupon, 
against  an  objection  that  the  prosecution  was  trying  to  impeach 
his  own  witnesses,  when  the  statements  about  which  the  wit- 
nesses were  Questioned  were  substantially  the  same  as  those 
given  at  the  trial. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  denying  a 
new  trial.     Frank  H.  Dunne,  Judge. 

The  facts  are  stated  in  the  opinion. 

John  S.  Partridge,  for  Appellant. 

Tirey  L.  Ford,  Attorney  General,  and  A.  A.  Moore,  Jr.,  Dep- 
uty Attorney  General,  for  Respondent. 

COOPER,  C. — The  defendant  was  charged  in  the  information 
of  the  crime  of  an  assault  with  intent  to  commit  rape,  and  upon 
trial  was  convicted.  He  appeals  from  the  judgment  and  order 
denying  his  motion  for  a  new  trial. 
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1.  It  is  contended  that  the  evidence  fails  to  show  that  de- 
fendant made  the  assault  with  the  intent  to  commit  rape,  but 
that  his  intention  was  to  gratify  an  unnatural  desire,  which  is 
not  a  crime  under  the  statute.  The  evidence  shows  that  the 
defendant  enticed  two  little  girls  (one  aged  twelve  years,  the 
age  of  the  other  not  appearing  in  the  record)  into  his  room,  un- 
buttoned the  clothes  of  the  twelve  year  old  girl,  put  her  on  the 
bed,  unbuttoned  his  own  clothes,  and  exposed  his  private  parts, 
and  touched  and  fondled  the  private  parts  of  the  little  girl  in  a 
manner  too  shocking  and  disgusting  to  be  repeated  in  an  opin- 
ion of  this  court.  The  child  upon  whom  the  defendant  per- 
formed in  the  unnatural  and  disgusting  manner  before  stated 
■testified  that  defendant  did  not  try  to  enter  or  touch  her  person 
with  his  private  parts  but  could  have  done  so.  That  he  wanted 
to  have  intercourse  with  her  but  did  not.  The  other  little  girl 
testified  to  substantially  the  same  thing,  and  in  addition  stated 
that  defendant  wanted  to,  and  tried  to,  have  sexual  intercourse 
with  the  twelve  year  old  girl,  who  had  submitted  to  his  un- 
natural and  disgusting  desires,  but  that  she  would  not  let  him. 

This  is  the  substance  of  the  testimony,  and  we  think  the 
jury  were  justified  in  finding  the  intention  of  the  defendant  to 
be  as  alleged  in  the  information.  The  defendant  assaulted  the 
child.  Being  under  sixteen  years  of  age  she  was  incapable  of 
consenting,  and  therefore  the  assault  was  in  law  without  her 
consent.  If  he  had  in  fact  had  sexual  intercourse  with  her 
he  would  have  been  guilty  of  rape.  As  he  did  not  have  sexual 
intercourse  with  her  but  did  assault  her,  the  question  as  to  his 
intent  was  to  be  determined  by  all  the  circumstances  and  by  the 
acts  of  defendant.  The  facts  that  defendant  unbuttoned  his 
trousers,  that  he  took  out  his  private  parts,  that  he  wanted  to 
have  sexual  intercourse  but  the  child  refused,  were  sufficient  to 
justify  the  jury  in  drawing  the  logical  rational  conclusion  that 
defendant's  object  was  to  have  sexual  intercourse  with  the  child. 
Whether  he  desisted  because  he  had  satisfied  his  morbid  de- 
praved passions  in  the  manner  described  in  the  evidence,  or  be- 
cause he  was  afraid  of  an  outcry  from  the  child,  or  because  of 
his  impotence, are  all  matters  of  conjecture.  We  do  not  think  the 
crime  charged  against  this  defendant,  and  of  which  he  was  con- 
victed, is  of  such  a  nature  that  we  should  attempt  to  shield  him 
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upon  imaginary  reasons,  or  upon  a  theory  that  might  possibly 
account  for  his  acts  as  being  done  with  the  intent  only  to  grat- 
ify an  unnatural  desire. 

"We  must  suppose  that  his  acts  were  done  with  the  purpose 
and  desire  that  would  ordinarily  characterize  the  acts  of  an  in- 
dividual of  the  male  sex  when  such  acts  were  done  with  one  of 
the  female  sex.  That  a  man  would  entice  a  little  girl  into  his 
room,  lock  the  door,  put  her  on  the  bed,  undress  her,  and  fon- 
dle her  for  the  purpose  of  gratifying  an  unnatural  desire,  and 
not  for  the  purpose  of  having  sexual  intercourse,  is  possible, 
but  not  at  all  probable.  The  intent  of  a  person  cannot  be 
proven  by  direct  and  positive  evidence.  It  is  a  question  of  fact 
to  be  proven  like  any  other  fact,  by  acts,  conduct,  and  circum- 
stances. (People  v.  Landman,  103  Cal.  580,  581.)  It  was  the  pe- 
culiar province  of  the  jur}^  to  find  the  intent.  (People  v.  Swalm, 
80  Cal.  46. *)  If  the  facts  proven  were  such  that  the  jury 
might  reasonably  infer  the  intent  to  be  as  found  by  them,  we 
would  not  be  justified  in  disturbing  the  finding.  We  cannot 
say  as  a  matter  of  law  that  the  jury  was  not  justified  in  find- 
ing the  intent  as  alleged  from  the  acts  of  defendant  and  the 
circumstances  under  which  they  were  committed. 

2.  It  is  claimed  that  the  court  erred  in  refusing  to  give  the 
following  instruction  requested  by  defendant:  "In  order  to 
find  a  defendant  guilty  of  an  assault  with  intent  to  commit 
rape,  the  assault  must  have  been  made  with  intent  to  perpe- 
trate the  crime  of  rape  at  all  events.  If  you  find  that  defend- 
ant voluntarily  abandoned  the  attempt,  if  any  there  was,  you 
must  find  him  not  guilty." 

We  are  not  given  the  benefit  of  counsel's  views  as  to  why 
the  refusal  was  error,  and  we  think  the  court  correctly  refused 
the  instruction.  The  instruction,  with  the  exception  of  the 
latter  sentence,  is  substantially  given  in  other  parts  of  the 
charge.  We  do  not  think  the  latter  sentence  states  a  correct 
proposition  of  law.  If  the  defendant  made  an  assault  as 
charged  in  the  information  with  the  intent  to  commit  rape,  the 
offense  was  complete.  He  could  not  afterward  purge  himself 
of  the  crime  he  had  committed  by  ceasing  to  continue  the  at- 
tempt.    If  he  had  not  ceased  from  some  cause  or  other  the 
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crime  of  rape  would  have  been  committed.  The  statute  has 
made  the  attempt  a  crime.  If  defendant  made  the  attempt 
he  is  guilty  of  the  crime  as  charged. 

We  agree  with  the  following  portion  of  the  opinion  of  the 
supreme  court  of  Michigan  in  People  v.  Courier,  79  Mich.  368: 
"In  cases  of  this  kind  it  is  not  necessary  that  it  should  be 
shown,  as  in  rape,  that  the  accused  intended  to  gratify  his 
passion  at  all  events.  If  he  intended  to  have  sexual  inter- 
course with  the  child  and  took  steps  looking  toward  such  in- 
tercourse, and  laid  hands  upon  her  for  that  purpose,  although 
he  did  not  mean  to  use  any  force  or  to  complete  his  intent  if 
it  caused  the  child  pain,  and  desisted  from  his  attempt  as  soon 
as  it  hurt,  he  yet  would  be  guilty  of  an  assault  with  intent  to 
commit  the  crime  charged  in  the  information." 

The  contention  of  counsel  for  appellant  is  that  although  de- 
fendant made  the  assault  and  attempted  to  commit  rape  upon 
the  child,  that  he  is  not  guilty  of  assault  with  attempt  because 
he  of  his  own  volition  ceased  the  attempt.  If  the  father  of  the 
child  had  approached  defendant  while  engaged  in  the  attempt, 
and  defendant  of  his  own  volition  ceased  the  attempt,  he  would 
not  be  guilty  if  the  requested  instruction  is  law. 

3.  The  district  attorney  was  permitted  under  defendant's  ob- 
jection to  read  certain  questions  and  answers  to  the  little  girls 
while  on  the  witness  stand  from  their  written  testimony  given 
on  the  preliminary  examination  of  defendant  before  the  magis- 
trate. Defendant  objected,  upon  the  sole  ground  that  the 
prosecution  was  trying  to  impeach  their  own  witnesses.  The 
mere  fact  that  the  prosecution  tried  to  impeach  these  wit- 
nesses could  not  have  injured  appellant,  for  they  were  the  only 
material  witnesses  against  him,  and  he  would  have  been  benefited 
by  any  weakening  of  their  testimony.  And  it  is  not  true  that, 
as  an  absolute  proposition  of  law,  parties  may  not  impeach  their 
own  witnesses.  They  may  sometimes  do  so,  and  especially  when 
they  are  honestly  surprised  at  adverse  testimony  given  by  wit- 
nesses whom  they  themselves  have  called.  The  usual  objec- 
tion to  a  party  asking  his  own  witness  if  he  had  not  made 
statements  contrary  to  his  testimony  is  that  thereby  hearsay 
evidence  is  presented  to  the  jury.  No  such  objection  was  made 
in  the  case  at  bar;  but  if  it  had  been  it  would  not  have 
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presented  prejudicial  error,  even  if  error  be  conceded,  for  the 
former  statements  about  which  the  girls  were  asked  were  sub- 
stantially the  same  as  their  testimony  at  the  trial. 

This  disposes  of  all  assignments  of  error  argued  by  counsel. 

The  judgment  and  order  should  be  affirmed. 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  are  affirmed. 

Henshaw,  J.,     MeFarland,  J., 
Garoutte,  J.,     Tan  Dyke,  J., 
Harrison,  J. 
Temple,  J.,  dissented. 


[L.  A.  No.  984.    Department  Two.— February  11,  1901.] 

THOMAS  L.  TALLY,  Respondent,  v.  H.  PAKSOXS  et  aL, 
Defendants.     J.  G.  GAXAHL,  Appellant. 

Building  Contract — Bond  of  Contractor  —  Liability  of  Sureties. — 
The  sureties  on  the  bond  given  for  the  performance  of  a  build- 
ing contract  by  the  contractor  are  bound  only  by  the  express 
terms  of  their  contract,  and  have  a  right  to  stand  upon  its  pre- 
cise terms. 

Id. — Abandonment  of  Work  — "Completion  by  Owner — Architect's 
Certificate — Condition  Precedent. — Where  the  work  was  aban- 
doned by  the  contractor,  and  the  owner  completed  it  at  an  in- 
creased expense,  and  the  contract  provided  that  the  expense 
incurred  by  the  owner  in  such  case  should  be  audited  and  cer- 
tified by  the  architect,  whose  certificate  should  be  conclusive, 
such  certificate  is  a  condition  precedent  to  a  recovery  of  such 
expense  against  the  sureties  on  the  contractor's  bond. 

Id. — Contractor's  Repudiation  of  Contract — Condition  not  Impaired 
as  to  Sureties. — Where  the  sureties  did  not  repudiate  the  contract 
nor  waive  any  condition  stated  therein,  the  repudiation  of  the 
contract  by  the  contractor  could  not,  as  to  the  sureties,  impair 
the  condition  that  the  owner  who  completed  the  work  must 
procure  a  certificate  from  the  architects  as  to  the  expense  in- 
curred. 

Id. — Discharge  of  Architect?  by  Ownfr — Finding — Breach  of  Con- 
dition    not   Excused. — A  findiug  that  the  owner  discharged  the 
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architects  on  the  ground  that  they  were  careless,  incompetent, 
and  dishonest,  without  a  finding:  that  the  grounds  were  true, 
and  without  any  allegation  or  finding  showing  an  excuse  for 
breach  of  the  condition,  does  not  relieve  the  plaintiff  of  the 
condition  stated  in  the  contract  as  against  the  sureties. 

In. — Excuse,  How  Shown — Pleading  and  Proof. — The  plaintiff  might 
have  relieved  himself  of  the  condition,  by  alleging  and  proving, 
as  an  excuse  therefrom,  that  the  architects  had  refused  to  act 
in  the  matter,  or,  if  they  had  acted,  that  they  had  acted  fraudu- 
lently or  corruptly  or  through  mistake. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.     J.  C.  B.  Hebbard,  Judge  presiding. 

The  facts  are  stated  in  the  opinion. 

J.  C.  Brown,  for  Appellant. 

Clarence  A.  Miller,  for  Kespondent. 

COOPEE,  C. — This  action  was  tried  before  the  court,  find- 
ings filed,  and  judgment  entered  for  plaintiff.  Appellant  Gan- 
ahl  has  appealed  from  the  judgment  on  the  judgment-roll.  The 
only  question  necessary  to  be  determined  is  as  to  whether  the 
findings  entitled  the  plaintiff  to  judgment  against  appellant. 
It  appears  from  the  findings  that  plaintiff's  assignor  entered 
into  a  written  contract  with  defendant  Parsons,  under  the 
terms  of  which  Parsons  agreed  to  build  a  dwelling-house  for 
said  assignor  upon  the  premises  described  in  the  complaint  for 
the  sum  of  two  thousand  three  hundred  and  forty-four  dollars 
to  be  paid  in  certain  installments.  The  contract  provided  that 
in  case  the  said  Parsons  should  fail  to  prosecute  the  work  with 
diligence,  or  in  the  performance  of  his  agreement  in  any  re- 
spect, the  owner  (plaintiffs  assignor)  shall  be  at  liberty  to 
terminate  the  employment,  enter  upon  the  premises  and  com- 
plete the  building.  It  further  provided  that  in  case  of  the 
failure  of  Parsons  to  complete  the  building  according  to  the 
contract,  the  owner  should  have  the  right  to  employ  any  other 
person  or  persons  to  finish  the  work  and  provide  the  materials 
therefor,  and  contained  the  following  clause:  "The  expense  in- 
curred by  the  owner  as  hereinbefore  provided,  either  for  fur- 
nishing materials  or  finishing  the  work,  and  any  damage  in- 
curred through  such  default,  shall  be  audited  and  certified  by 
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the  architects,  whose  certificate  thereof  shall  be  conclusive  be- 
tween the  parties."  At  the  time  of  the  execution  of  the  con- 
tract the  contractor  executed  and  delivered  to  the  owner  his 
bond  in  the  sum  of  eight  hundred  dollars,  with  appellant  as  one 
of  the  sureties  thereon,  conditioned  that  the  contractor  should 
faithfully  perform  all  the  terms  and  conditions  of  the  contract 
and  complete  the  building  according  to  the  plans  and  specifi- 
cations, and  when  completed  deliver  the  same  up  to  the  owner 
free  from  all  liens.  After  the  commencement  of  said  build- 
ing, and  the  payment  of  various  amounts,  the  contractor,  with- 
out any  just  cause,  refused  to  complete  the  building  and  aban- 
doned the  contract.  The  owner  thereupon  took  possession, 
employed  men,  purchased  materials,  completed  the  building, 
and  necessarily  expended  in  its  completion,  according  to  the 
plans  and  specifications,  the  sum  of  five  hundred  and  thirteen 
dollars  and  thirty-three  cents,  over  and  above  the  contract 
price,  for  which  sum  plaintiff  recovered  judgment.  The  court 
found  that  the  architects  "never  did  audit  and  certify  to  the 
costs  and  expenses  for  materials  and  labor  for  the  completion 
of  said  building  by  said  Mary  A.  Tally  and  that  said  architects 
never  did  audit  or  certify  to  any  or  all  of  the  expenses  for  the 

completion  of  said  building That  said  architects  were 

never  called  upon  or  asked  by  said  Mary  A.  Tally,  or  by  any 
other  person,  to  audit  and  certify,  or  audit  or  certify,  to  the 
expenses  for  material  and  labor  for  the  completion  of  said 
building." 

The  court  further  found  that,  immediately  after  the  abandon- 
ment of  the  contract  by  Parsons,  the  owner  discharged  the 
architects  on  the  ground  that  they  were  careless,  dishonest, 
and  incompetent  and  never  afterward  employed  them. 

Appellant  was  surety  for  the  faithful  performance  of  the 
contract  by  Parsons.  He  was  bound  only  by  the  express  terms 
of  his  contract,  and  to  the  extent,  and  in  the  manner,  and  un- 
der the  circumstances,  pointed  out  in  his  bond  and  the  build- 
ing contract  to  which  it  referred  and  no  further.  He  was  en- 
titled to  stand  on  its  precise  terms.  (Pierce  v.  Whiting,  63  Cal. 
543;  Carter  v.  Mulrein,  82  Cal.  169. *)  It  was  a  part  of  the 
terms  and  conditions  of  his  contract  that  if  the  owner,  by  de- 
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fault  of  the  contractor,  should  he  compelled  to  furnish  lahor 
and  materials  and  finish  the  building,  any  damage  incurred 
through  such  default  should  be  audited  and  certified  by  the 
architects.  This  was  a  condition  precedent  and  was  inserted 
for  the  protection  of  the  contractor  and  the  sureties.  The 
architects  were  named  in  the  contract,  and  were  the  agents  of 
both  parties.  The  sureties  agreed  to  the  contract,  as  to  the 
selection  of  the  architects  therein  named.  It  was  competent 
for  the  parties  to  agree  that,  in  case  of  loss,  expense,  or  dam- 
age to  the  owner,  such  loss  should  be  audited  by  a  tribunal 
of  their  own  selection.  They  did  make  such  agreement  and 
selected  such  tribunal,  and,  unless  some  valid  reason  is  shown, 
the  auditing  by  such  tribunal  is  a  condition  precedent  to  plain- 
tiff's recovery. 

In  Smith  v.  Briggs,  3  Denio,  73,  the  defendant  had  cov- 
enanted with  the  plaintiff  for  doing  the  carpenter  work  of 
certain  houses  and  to  pay  him  when  he  should  receive  from  the 
architect  his  certificate  that  the  work  was  fully  and  com- 
pletely finished  according  to  the  specification  annexed  to  the 
contract.  It  was  held  that  giving  the  certificate  by  the  architect 
was  a  condition  precedent,  the  performance  of  which  must  be 
averred  in  an  action  brought  to  recover  payment  for  such  work. 

In  Smith  v.  Brady,  17  N.  Y.  173,2  the  contractor  was  to  be 
paid  the  balance  "when  all  the  work  should  be  completed  and 
certified  by  the  architects  to  that  effect."  It  was  held  that 
the  certificate  was  a  condition  precedent,  and  in  the  opinion  it 
is  said:  "The  parties  have  seen  fit  to  make  the  production  of 
such  a  certificate  a  condition  precedent  to  the  payment.  The 
plaintiff  is  as  much  bound  by  this  part  of  his  contract  as  any 
other.  It  is  not  enough  for  him  to  bring  his  action  and  say 
that  he  has  completed  the  work  which  he  undertook  to  do. 
He  has  agreed  that  the  architects  named  should  decide  whether 
the  work  is  completed  or  not."  (See,  also,  Delaware  etc.  Canal 
Co.  v.  Pennsylvania  Coal  Co.,  50  N.  Y.  250;  United  Slates  v. 
Robeson,  9  Pet.  328;  Wolf  v.  Michaelis,  27  111.  App.  336;  De 
Mattosv.  Jordan,  15  Wash.  378.)  In  the  latter  case  the  action 
was  upon  the  bond  of  a  contractor  and  is  in  many  respects 
similar  to  the  case  at  bar.     The  clause  in  the  contract  was: 
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'•'The  expense  incurred  by  the  owner  as  herein  provided  either 
for  furnishing  materials  or  finishing  the  work  shall  be  audited 
and  certified  by  the  architect  and  his  certificate  thereof  shall 
be  conclusive  upon  the  parties."  In  the  opinion  it  is  said: 
"We  deem  it  proper  to  observe  that  appellant  can,  under  the 
terms  of  the  contract,  only  recover  such  of  the  expenses  in- 
curred by  him  for  furnishing  materials  or  finishing  the  work  as 

shall  have  been  audited  and  certified  by  the  architect 

The  purpose  of  this  provision  was  to  protect  the  sureties  against 
excessive  and  unjust  charges  for  work  and  material,  and  it 
was  agreed  that  the  certificate  of  the  architect  should  be  con- 
clusive as  to  the  amount  of  expenses  incurred  by  the  owner.'"' 

This  court  has  held  that  where  a  contract  provides  for  the 
payment  of  such  sum  as  may  be  determined  by  arbitrators,  that 
the  submission  to  arbitrators  and  procuring  an  award  is  a  con- 
dition precedent  to  recovery.     (Holmes  v.  Richet,  56  Cal.  3073; 
Scammon  v.  Denio,  72   Cal.    393.)     It   is   said   by   respondent 
that  the  rule  does  not  apply  to  the  present  case,  for  the  reason 
that  the  contractor  repudiated  the  contract  by  abandoning  it 
and  giving  notice  to  the  owner,  and  for  the  reason  that  the 
owner  of  the  premises  discharged  the  architects.     The  abandon- 
ment of  the  contract  by  the  builder  and  contractor  would  not 
impair  the  clause  as  to  procuring  a  certificate  from  the  archi- 
tects.    If  the  contractor  had  not  failed  to  perform  his  duty  and 
abandoned  the  contract  there  would  never  have  been  any  ex- 
pense incurred  by  the  owner  and  no  necessity  for  procuring  the 
certificate.     The   sureties  never   repudiated   the   contract   nor 
waived  any  condition  therein.     The  condition  was  inserted  in 
order  to  provide  a  method  of  arriving  at  the  damage  to  the 
owner  in  case  the  contractor  abandoned  or  failed  to  perform 
his  contract.     When  the  contractor  abandoned  the  contract  and 
the  owner  completed  the  building,  the  very  contingency  arose 
for  which  provision  was  made  as  to  procuring  the  certificate. 
The  contractor  could  not  repudiate  this  provision  of  the  con- 
tract as  to  the  sureties,  no  matter  what  effect  his  repudiation 
might  have  upon  himself.     Neither  does  the  finding  of  the 
court  that  the  owner  discharged  the  architects  relieve  plaintiff 
of  the  condition  in  the  contract.     The  finding  states  that  the 
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owner  discharged  the  architects  on  the  ground  that  they  were 
careless,  incompetent,  and  dishonest,  but  there  is  no  finding 
that  such  grounds  were  true.  Even  if  they  were  true,  there 
would  have  to  be  some  allegation  or  finding  showing  a  good 
and  sufficient  excuse  for  not  having  the  amount  audited  and 
certified  by  the  architects.  If  the  architects  had  refused  to  act 
in  the  matter,  or  if  they  had  acted,  but  acted  fraudulently,  or 
corruptly,  or  through  mistake,  the  plaintiff  could  have  alleged 
and  proven  such  excuse  and  thus  relieved  himself  of  the  con- 
dition. 
It  follows  that  the  judgment  should  be  reversed. 

Haynes,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  reversed.  McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


[S.  F.  No.  1748.    Department  Two— February  11,  1901.] 

JOHN  HORGAN,  Respondent,  v.  HUGH  B.  JONES  et  al., 
Defendants.  MARKET  STREET  RAILWAY  COM- 
PANY and  A.  E.  LIDSTROM,  Appellants. 

Negligence — Collision  of  Electric-car  With  Truck — Injury  to  Foot- 
man— Concurring  Fault — Joint  Verdict — Review  Upon  Appeal. — 
Where  the  plaintiff,  as  a  foot  passenger,  was  injured  as  the 
result  of  a  collision  between  an  eleetric-car  and  a  truck,  and 
Jointly  sued  the  railway  company,  the  inotorinan,  and  the 
owners  and  driver  of  the  truck  for  concurring  fault,  and  ob- 
tained a  joint  verdict  and  judgment,  upon  an  appeal  by  the 
railway  company  and  the  motorman  the  only  question  to  be 
considered  is  whether  the  negligence  of  the  motorman  directly 
contributed  to  the  injury;  and  the  contributory  negligence  of 
the  driver  of  the  truck,  as  against  the  railway  company,  is  not 
a  proper  subject  of  inquiry. 

Id. — Negligence  of  Motorman — Support  of  Verdict. — Wliere  the  jury 
were  warranted  in  finding  from  the  evidence  that  the  motor- 
man,  with  proper  skill  and  diligence,  might  have  avoided  the 
collision  by  stopping  the  ear  before  it  occurred,  notwithstand- 
ing the  negligence  of  the  driver  of  the  truck  in  not  looking  and 
listening,  and  that    when  the  inotorinan  attempted  to  re\ 


522  Horgan  v.  Jones.  [131  Cal. 

the  current  through  his  incompetence  he  failed  to  do  so,  but 
merely  loosened  the  brakes,  and  let  the  unchecked  car  loose 
upon  the  truck,  the  verdict  against  the  motorman  and  the  rail- 
way company  will  not  be  disturbed  upon  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  denying 
a  new  trial.     John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  H.  L.  Barnes,  for  Appellants. 

Sullivan  &  Sullivan,  for  Plaintiff,  Eespondent. 

Peri  E.  Allen,  and  M.  B.  Kellogg,  for  Other  Defendants  not 
Appealing. 

TEMPLE,  J.— On  the  11th  of  January,  A.  D.  1897,  the  cor- 
porate defendant,  the  railway  company,  owned  and  was  operat- 
ing a  street  railway  on  Page  street,  in  San  Francisco,  between 
Broderick  and  Devisadero  streets.  On  this  block  the  street  is 
sixty-eight  feet  nine  inches  wide,  and  the  sidewalks  twelve  feet 
each.  From  the  curb  on  the  southerly  side  to  the  nearest  rail 
is  eleven  feet  and  four  inches.  The  grade  from  Broderick 
street  to  Devisadero  street  is  twelve  and  twelve  hundredths 
per  cent  descending. 

At  about  3  o'clock  P.  M.  of  that  day  an  electric-car  was 
descending  from  Broderick  on  the  southerly  track  easterly  to- 
ward Devisadero  street.  A  four-horse  team,  hauling  a  heavy, 
but  unloaded,  truck,  was  descending  on  the  southerly  side  of 
the  street,  having  its  northerly  wheels  very  near,  but  not  on, 
the  track.  It  was  in  advance  of  the  car,  but  how  far  when  the 
car  left  Broderick  street  the  evidence  does  not  show.  When 
the  car  was  about  half  way  to  Devisadero,  the  conductor  of  the 
car  thought  the  truck  was  about  fifty  feet  ahead.  From  street 
to  street  the  block  is  four  hundred  and  twelve  and  one-half 
feet.  The  truck  was  so  situated  that  it  must  have  been  ob- 
vious to  the  motorman  that  the  car  could  not  pass  without  a 
collision.  A  collision  did  occur,  which  resulted  in  a  serious 
injury  to  plaintiff.  The  suit  is  against  the  owner  of  the  street 
railwa}',  Lidstrom,  the  motorman,  and  against  Jones  and  King, 
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owners  of  the  truck,  and  Norman,  the  driver  of  the  truck. 
The  action  is  so  brought  upon  the  theory  that  the  negligence 
of  all  contributed  to  the  injury.  The  leaders  of  the  team  ran 
down  the  street  and  against  plaintiff. 

At  the  trial  the  appellants  admitted  all  the  facts  necessary 
to  establish  the  case  for  the  plaintiff,  except  negligence  on  the 
part  of  such  defendants.  Of  course,  it  does  not  matter  how 
negligent  the  driver  of  the  truck  may  have  been,  if  there  was 
proof  to  sustain  the  verdict  to  the  effect  that  the  motorman  was 
also  guilty  of  negligence,  which  contributed  directly  to  the 
injury.  In  other  words,  there  is  no  purpose  in  the  inquiry 
as  to  whether  the  driver  of  the  truck  was  guilty  of  mere  con- 
tributory negligence  such  as  would  have  prevented  him  from 
recovering  damages  for  personal  injuries  against  the  railway 
company.  The  real  contention  of  the  appellants  is,  that  the 
injury  resulted  solely  from  the  negligence  of  the  driver  of  the 
truck,  and  that  the  motorman  was  not  negligent. 

The  plaintiff,  to  make  out  his  case,  called  the  defendant  Nor- 
man, who  drove  the  truck,  and  the  conductor,  McCormick. 
Each  of  these,  in  some  important  respects,  made  confused  or 
contradictory  statements. 

Mr.  McCormick,  the  conductor,  stated  that  about  one-half 
way  down  the  block  he  went  forward  to  turn  the  switch  into 
Devisadero  street,  he  discovered  the  truck  on  the  right-hand 
side,  so  close  that  the  car  could  not  pass.  The  motorman  rang 
his  bell  and  put  on  the  brakes,  and,  when  within  about  twenty- 
five  feet,  reversed  the  current.  Still  the  collision  occurred, 
and  the  leaders  on  the  team  broke  loose  and  ran  down  Page 
street.  "After  the  car  struck  the  wheel,  it  went  forward  about 
twenty  feet  before  coming  to  an  actual  standstill — right  down 

to  the  level  there A  car  traveling  at  the  usual  rate  of 

speed  on  the  grade  could  be  brought  to  a  standstill  by  apply- 
ing the  brakes  and  reversing  the  current,  in  about  fifty  feet 

or  so,  I  should  judge When  I  first  observed  the  wagon 

I  should  judge  it  was  probably  twenty  or  thirty  feet  from  the 
car;  about  twenty  feet  ahead  of  the  car  when  I  first  observed 
it.  The  car  was  then  about  the  middle  of  the  block.  When  I 
first  observed  the  lumber  wagon  it  was  about  twenty  feet  ahead 
of  the  car.     I  cannot  say  at  what  rate  of  speed  the  car  waa 
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coming  down  the  grade,  but  it  was  a  slow  rate  of  speed.     It 

was  coming  down  at  the  usual  rate  for  that  grade I 

noticed  the  motorman  apply  the  brake  and  reverse  the  current 
when  the  car  was  about  twenty-five  or  thirty  feet  from  the  lum- 
ber wagon.  After  the  car  struck  the  wheel  the  car  went  about 
twenty  feet  down  to  the  level  there.  He  stopped  the  car  at 
Devisadero  street.  The  collision  occurred  on  Page  street, 
about  twenty-five  feet  from  the  corner.  The  car  stopped  on 
Devisadero  street.  After  striking  the  wheel  the  front  of  the 
car  went  about  twenty  feet  before  it  came  to  a  full  stop.  It 
came  to  a  standstill  about  the  middle  of  Devisadero  street. 
My  best  recollection  is  we  stopped  right  on  Devisadero  street, 
and  the  front  of  the  car  was  about  in  the  middle  of  Devisadero 
street." 

On  cross-examination  the  witness  testified  that  the  car  went 
slowly  down  the  hill,  under  the  brakes,  all  the  way,  and  he 
knew  the  bell  was  rung.  He  said:  "I  judge  the  rear  end  of  the 
truck  was  about  fifty  feet  or  more  from  the  front  of  the  car 
when  he  rang  the  bell  for  the  wagon.  He  rang  quite  a  while; 
I  cannot  say  how  many  times  he  rang  the  bell;  and  he  applied 
the  brakes  and  the  current  also,  and  he  had  to  stop  ringing  the 
bell  first.  I  was  looking  at  the  man  driving  the  team,  and 
at  no  time,  as  near  as  I  could  judge,  did  the  driver  pay  any  at- 
tention to  him  whatever.  I  did  not  see  him  turn.  He  kept 
I  on  going  on  the  right-hand  side  of  the  car.  He  did  not  seem 
to  pay  any  attention  to  the  bell,  if  he  heard  it;  that  I  don't 

know.     I  know  the  bell  was  rung I  should  judge  the 

car  was  going  down  the  grade  about  two  miles  an  hour,  prob- 
ably more There   are   no   other   means  provided   for 

checking  the  speed  of  the  car,  except  the  brake  and  reversing 
the  current.     I  saw  him  use  both  of  these." 

Here  the  witness  repeats  three  times  over  that  the  wagon 
was  about  fifty  feet  ahead  of  the  car  when  he  first  saw  it,  about 
half  way  down  the  grade,  and  the  bell  was  then  ringing.  Also 
that  he  saw  the  motorman  reverse  the  current  and  release  the 
brakes  when  about  twenty-five  feet  from  the  wagon.  The 
track  was  dry  on  that  day,  and  a  reversed  current  might  have 
stopped  the  car  in  thirty  feet.  Again,  he  said  the  driver  did 
not  seem  to  hear  the  bell;  acted  as  though  he  did  not  hear  it. 
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The  witness  did  not  hear  the  noise  of  the  wagon.  The  car 
made  no  particular  noise.  The  motorman  did  all  he  could  to 
stop  the  car.  The  motorman  had  never  been  on  a  car  with  him 
before.  Did  not  know  he  was  a  green  hand.  Knew  that  he 
had  been  longer  than  a  week  in  the  employ  of  the  company. 

Upon  being  recalled  he  stated,  among  other  matters:  "When 
I  first  went  to  the  front  the  car  was,  maybe,  one  hundred  feet 
from  the  wagon,  and  he  was  ringing  the  bell  then.  I  should 
judge  he  rang  it  all  of  the  way  down  to  within  thirty  feet  of 
the  wagon.  He  rang  the  bell  a  distance  probably  of  seventy 
feet." 

The  witness  was  preparing  to  step  out  to  turn  the  switch 
when  the  collision  occurred.  The  switch  is  about  twenty  feet 
from  Devisadero  street,  and  the  grade  is  as  heavy  there  as 
upon  any  part  of  the  hill.  The  car  generally  stops  without  re- 
versing the  current,  so  that  had  there  been  no  danger  of  a 
collision  the  motorman  should  have  been  preparing  for  a  stop. 
The  result  demonstrated  that  there  was  no  unusual  slackening 
of  the  car,  but  the  contrary.  Instead  of  making  the  usual  stop 
it  carried,  the  heavy  truck,  overcoming  the  resistance  of  the 
horses  as  well,  more  than  thirty  feet  over  the  level  ground  on 
Devisadero  street.  Instead  of  carrying  the  wagon  twenty  feet, 
as  stated  by  McCormick,  it  must  have  gone  more  than  sixty 
feet,  and  was  only  stopped  after  leaving  the  grade.  The  jury, 
were  justified  in  believing,  as  I  certainly  do  from  the  evidence, 
that  the  car  was  not  slackened  at  all  by  the  attempt  to  re- 
verse the  current,  but  to  the  contrary  that  the  motorman  lost 
control  of  the  car,  and  it  was  precipitated  unchecked  by  any 
brakes  upon  the  truck.  In  other  words,  there  was  gross  negli- 
gence, or  utter  incapacity,  probably  the  latter,  on  the  part  of 
the  motorman.  Xorman,  the  truck  driver,  testified  that  his 
horses  were  walking  at  the  rate  of  from  three  to  four  miles 
per  hour.  The  conductor  saw  the  wagon  when  the  car  was; 
about  one-half  way  down  the  hill,  at  which  time  he  says  the 
wagon  was  about  fifty  feet  ahead,  and  the  collision  occurred 
about  twenty-five  feet  above  Devisadero.  The  speed  must  have 
been  sufficient  to  overtake  the  wagon  while  the  latter  was  go- 
ing one  hundred  and  thirty  feet,  more  than  six  miles  per  hour. 
Norman  and  Zoberbier,  the  only  other  witness,  agree  that  the 
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collision  occurred  when  the  wagon  was  about  two-thirds  of  the 
way  down  the  hill.  If  this  be  true  the  wagon  must  have  been 
pushed  more  than  one  hundred  feet,  and  the  speed  must  have 
been  much  greater  than  six  miles  per  hour. 

Norman  also  testified  most  positively  that  the  bell  was  not 
rung  at  all;  that  he  would  surely  have  heard  it  if  it  had  been 
rung,  and  could  easily  have  avoided  the  collision  had  he  been 
notified  of  the  approach  of  the  car  in  the  usual  mode.  The 
preponderance  of  evidence  is  decidedly  in  favor  of  the  proposi- 
tion that  the  bell  was  rung — but  surely  there  was  evidence  be- 
fore the  jury  which  they  were  at  liberty  to  adopt  to  the  effect 
that  it  was  not. 

On  the  whole,  it  seems  clear  that  the  verdict  and  judgment 
against  the  appellants  are  fully  sustained  by  the  evidence. 

The  owners  of  the  truck  and  the  driver  have  not  appealed, 
and  if  it  be  admitted  that  Norman  was  also  guilty  of  negli- 
gence, such  admission  would  not  affect  the  case  of  the  ap- 
pellants. We  need  not  discuss,  therefore,  the  question  as  to 
how  the  failure  of  the  truck  driver  to  look  back  or  to  listen 
would  affect  his  rights  as  against  the  railway  company.  That 
the  position  of  the  truck  and  the  conduct  of  the  driver  could 
affect  the  liability  of  the  appellants  is  urged,  upon  the  proposi- 
tion that  the  motorman  had  a  right  to  assume  that  the  driver 
would  get  out  of  the  way  and  not  obstruct  the  track.  It  is 
evident  from  the  testimony  of  the  conductor  that  before  the 
motorman  attempted  to  reverse  the  current  the  driver  was  not 
heeding  the  signals,  if  made,  and,  as  already  stated,  the  jury 
were  warranted  in  finding  that  when  the  motorman  attempted 
to  reverse  the  current,  through  his  incompetence  he  failed  to 
do  so,  but  merely  loosened  the  brakes  and  let  the  unchecked 
car  loose  upon  the  wagon. 

Appellants  complain  of  the  modification  of  an  instruction 
asked  by  them.  The  modification  did  not  in  a  respect  material 
in  this  case  change  the  meaning  of  the  instruction.  The  in- 
struction as  given  was  fully  as  favorable  to  appellants  as  they 
were  entitled  to  have  given. 

The  judgment  and  order  are  affirmed. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 
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[S.  F.  No.  134G.  In  Bank.— February  11,  1901.] 

DELIA  T.  O'DONNELL,  Appellant,  v.  J.  H.  MERGUIRE  and 
J.  S.  REID,  Respondents. 

Action  to  Quiet  Title— Transfer  in  Fraud  of  Creditors — Void  Sale 
to  Execution  Purchaser — Order  Granting  New  Trial — Appeal. 
In  an  action  to  quiet  title,  where  a  former  conveyance  to  the 
plaintiff  by  a  debtor  was  assailed  as  a  fraud  upon  his  creditors 
by  the  defendant  who  claimed  as  subsequent  purchaser  at 
sheriff's  sale  under  execution  upon  a  judgment  against  the 
debtor,  and  a  new  trial  was  granted  to  the  defendant  for  in- 
sufficiency of  the  evidence  to  justify  findings  that  the  convey- 
ance to  the  plaintiff  was  not  in  fraud  of  creditors,  the  order  will 
be  reversed  upon  appeal  if  the  sale  to  the  defendant,  as  exe- 
cution purchaser,  was  void.  In  such  case  the  question  of  fraud 
upon  creditors  is  immaterial,  and  does  not  affect  the  plaintiff's 
ownership. 

Id. — Void  Execution — Subscription  in  Name  of  Ex-clerk. — An  exe- 
cution issued  in  the  name  of  an  ex-clerk,  instead  of  that  of 
the  incumbent,  is  void,  and  not  amendable;  and  a  sheriff's  sale 
under  such  void  execution  is  void,  and  passes  no  title  to  the 
purchaser. 

Id. — Power  to  Amend  Execution. — The  power  to  amend  a  writ  of  exe- 
cution is  limited  to  the  amendment  of  the  writs  of  the  court, 
which  can  only  be  authenticated,  under  a  law  such  as  ours,  by 
the  subscription  of  the  clerk,  which  subscription  is  an  essential 
part  of  the  writ,  without  which  there  is  no  execution  to  be 
amended. 

Id. — Effect  of  Seal. — Whether  the  seal  of  the  court  is  or  is  not  essen- 
tial to  the  writ  is  not  determined;  but  the  seal  alone,  without 
the  subscription  of  the  clerk,  is  insufficient  to  authenticate  the 
execution. 

APPEAL  from  an  order  of  the  Superior  Court  of  Alameda 
County  granting  a  new  trial.     A.  L.  Frick,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Reed  &  Nusbaumer,  for  Appellant. 

The  subscription  of  process  by  the  clerk  is  mandatory.  (Code 
Civ.  Proa,  sec.  682;  Lyman  v.  Milton,  11  Cal.  630;  Ward  v. 
Ward,  59  Cal.  139;  D wight  v.  Merritt,  18  Blatchf.  305.)  The 
court  must  take  judicial  notice  of  the  name  of  the  incumbent 
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county  clerk.     (Code  Civ.  Proc,  sec.  1875;  Wetlierbee  v.  Dunn, 
32  Cal.  108.) 

Charles  Wesley  Reed,  and  King  &  Hornblower,  for  Respond- 
ent  J.  S.  Reid. 

The  execution  was  merely  voidable  and  amendable.  The 
clause  of  attestation  may  be  amended  by  striking  out  an  im- 
proper signature,  and  adding  a  proper  signature.  (1  Freeman 
on  Executions,  par.  61;  Jett  v.  Shinn,  47  Ark.  373;  Chapin  v. 
Allison,  15  Ohio,  566;  Hernandez  v.  Drake,  81  111.  31;  Hibbard 
v.  Smith,  50  Cal.  511;  Ross  v.  Luther,  4  Cow.  1581;  United 
States  v.  Hanford,  19  Johns.  173;  Henry  v.  Henry,  1  How.  Pr. 
167;  Spooner  v.  Frost,  1  How.  Pr.  192;  Nash  v.  Brophy,  13 
Met.  476.)  An  erroneous  or  amendable  execution  cannot  be 
collaterally  attacked.     (Hunt  v.  Loucls,  38  Cal.  382.a) 

THE  COURT. — Appeal  from  an  order  granting  the  defend- 
ant a  new  trial. 

The  suit  was  brought  to  quiet  title  to  lands  described  in  the 
complaint.  The  defendant  Reid  claimed  title  in  himself.  Both 
parties  deraigned  title  from  one  Thomas  O'Donnell,  the  hus- 
band of  plaintiff — the  plaintiff,  by  deed  of  conveyance  of  date 
July  14,  1891;  the  defendant  Reid  by  a  sheriff's  sale  under 
an  execution  against  Thomas  O'Donnell.  The  defendants' 
case  is  based  on  the  claim  that  the  former  conveyance  was  in 
fraud  of  creditors,  and  hence  void  as  against  the  subsequent 
execution  sale  to  him.  The  findings  negatived  the  allegations 
of  fraud,  and  found  in  favor  of  the  plaintiff  on  the  issue  of 
title.  The  new  trial  was  granted  presumably  upon  the  ground 
that  the  evidence  was  insufficient  to  justify  the  finding  that 
the  conveyance  of  O'Donnell  to  the  plaintiff  was  not  fraudulent 
as  to  creditors.  But  as  the  conveyance  is  specifically  found, 
the  finding  as  to  fraud  can  be  material  only  upon  the  assump- 
tion of  the  validity  of  the  subsequent  sheriff's  sale  to  the  de- 
fendant. Otherwise  the  plaintiff's  ownership  follows  as  a  con- 
clusion of  law,  from  the  conveyance  to  the  plaintiff  from  O'Don- 
nell— the  common  source  of  title — and  the  alleged  fraud  is 
immaterial.     The  alleged  writ  of  execution,  under  which  de- 
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fendants'  title  was  deraigned,  was  regular  in  all  respects  ex- 
cept that  it  was  signed  "M.  C.  Haley,  Clerk,  by  B.  D.  Dough- 
erty, Deputy  Clerk,"  and  not  by  C.  F.  Curry,  who  was  the  clerk 
at  the  date  of  the  alleged  execution.  Haley  was  3.  former  clerk, 
and  his  signature,  "M.  C.  Haley,  Clerk,"  was  in  print;  and  it 
was  admitted  that  Dougherty  was  the  deputy  of  Curry,  as  he 
had  been  also  of  Haley.  The  question  is  thus  presented  whether 
the  document  in  question  was  a  valid  execution,  sufficient  to 
confer  power  on  the  sheriff  to  sell  and  to  convey  the  land. 

The  power  of  courts  to  amend  writs  issuing  from  them, 
when  defective  or  irregular,  has  long  been  exercised,  and  in 
modern  times  with  increasing  frequency;  nor  is  it  easy  to  pre- 
scribe definite  limits  to  the  power  (1  Freeman  on  Executions, 
sec.  63);  and  it  is  also  settled  that,  if  the  writ  be  amendable, 
it  will  be  accorded  the  same  effect  with  reference  to  acts  done 
in  execution  of  it,  as  if  it  had  been  amended.  (1  Freeman  on 
Executions,  sec.  71b;  Hunt  v.  LoucJcs,  38  Cal.  374.3)  The 
question  therefore  is,  whether  the  omission  of  the  subscription 
of  the  clerk  to  the  writ  of  execution — as  required  by  section 
682  of  the  Code  of  Civil  Procedure — can  be  amended.  If  so, 
it  cannot  be  regarded  as  void;  otherwise  it  must  be  so  re- 
garded. 

The  question,  we  think,  admits  of  an  obvious  answer.  The 
power  of  amendment,  however  extensive  it  may  be,  is  limited 
to  the  amendment  of  the  writs  of  the  court,  which  can  be 
authenticated  only,  under  provisions  of  the  law  similar  to  ours, 
by  the  subscription  of  the  clerk.  Without  this  there  is  noth- 
ing "which  the  judge  can  affirm"  is  an  execution  "issued  upon 
the  judgment  produced."  (Hunt  v.  Louclcs,  supra.)  Under 
the  ancient  practice,  where  the  seal  of  the  court  was  in  the 
custody  of  a  particular  officer  and  sedulously  guarded,  and  when 
seals  were  habitually  used  for  the  purpose  of  authenticating 
instruments,  a  seal  alone  may  have  been  sufficient  to  authenti- 
cate an  execution — as  in  fact  was  the  case  in  the  king's  bench — 
though  in  the  more  modern  court  of  common  pleas  the  sig- 
nature of  the  prothonotary  was  required.  (Tidd's  Practice, 
999,  1027.)  But  in  modern  times  the  seal  has  lost  its  signifi- 
cance, and  cannot  be  regarded  as  a  sufficient  authentication 
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without  the  signature  of  the  officer  affixing  it.  Whether  both 
seal  and  subscription  of  the  clerk — as  required  by  the  code — 
be  essential,  is  a  question  about  which  the  authorities  differ 
(1  Freeman  6*n  Executions,  sec.  70),  and  which  it  is  unneces- 
sary, in  this  case,  to  determine.  But  we  are  of  the  opinion  that 
the  seal  by  itself  is  insufficient,  and  that  the  subscription  of 
the  clerk  is  an  essential  part  of  the  writ,  without  which  there 
is  no  execution  to  be  amended. 

On  this  point  also  there  is  some  conflict  in  the  authorities, 
which  are  discussed  by  the  author  in  the  work  cited,  section  45; 
but  the  preponderance  seems  to  be  in  favor  of  the  conclusion 
we  have  reached.  (Huggins  v.  Ketchum,  4  Dev.  &  B.  414; 
Short  v.  Stale,  79  Ga.  550;  Hernandez  v.  Drake,  81  111.  34; 
Wooters  v.  Joseph,  137  111.  1134;  Dearborn  v.  Chicago,  55  111. 
App.  438;  Dwight  v.  Merritt,  18  Blatchf.  305.) 

The  order  granting  a  new  trial  must  therefore  be  reversed 
and  it  is  so  ordered. 

Beatty,  C.  J.,  dissented. 


[L.  A.  No.  637.    In  Bank.— February  11,  1901.] 

JOHN    A.  OWEN",  Eespondent,  v.  POMONA  LAND    AND 
WATER  COMPANY,  Appellant. 

New  Trial— Specifications  in  Statement — Insufficiency  of  Evidence. 
Where  there  is  no  evidence,  or  only  slight  and  insufficient  evi- 
dence, to  sustain  a  particular  finding,  or  a  particular  part  there- 
of, a  specification  in  the  statement  on  motion  for  a  new  trial 
that  there  is  no  evidence  to  justify  or  to  prove,  or  tending  to 
prove,  such  particular  finding,  or  part  thereof,  is  sufficient. 

Appeal  from  New  Trial  Order— Conclusions  of  Law— Right  of 
Vendee  to  Improvements  Upon  Failure  of  Title. — Upon  appeal 
from  an  order  denying  a  new  trial  the  conclusions  of  law  are 
not  reviewable;  and  upon  such  appeal  in  an  action  to  enforce 
rescission  of  a  contract  of  sale  for  failure  of  title  and  for  mis- 
representations concerning  the  title,  a  conclusion  of  law  as  to 
the  right  of  the  vendee  to  recover  the  value  of  his  improvements 
is  not  the  proper  subject  of  review  or  decision. 

•  31  Am.  St.  Rep.  355. 
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Vendor  and  Pubchaseb — Rescission  of  Contract  of  Sale — Defective 
Title — Mistaken  Representations — Invalid  Railroad  Grant. — 
"Where  the  vendor  in  a  contract  of  sale  claimed  title  as  grantee 
of  a  railroad  company,  and  by  honest  mistake  misrepresented 
the  title  as  good,  whereas  in  fact  the  railroad  company  held 
only  a  void  patent  under  an  invalid  railroad  grant,  such  defect 
in  the  title,  when  discovered  by  the  purchaser,  is  ground  for 
a  rescission  by  him  of  the  contract  of  sale,  if  promptly  made 
upon  discovery  of  the  defect. 

In. — Act  of  Congress — Equitable  Title  of  Vendors — Right  to  Pat- 
ent— Promise  to  Pi t.ciiaser — Delay  Without  Damage — Rescis- 
sion not  Justified. — Where  an  act  of  Congress  subsequently  passed 
recognized  an  equitable  right  in  the  vendor  as  a  bona  fide  pur- 
chaser from  the  railroad  company,  and  gave  him  the  right  to 
receive  a  patent,  which  he  could  not  obtain  until  the  railroad 
patent  was  vacated,  and  the  purchaser,  with  full  knowledge  of 
the  facts,  remained  in  possession  and  cultivated  the  land,  rely- 
ing upon  the  promise  of  the  vendor  to  obtain  a  patent,  if  no 
unreasonable  delay  was  had  in  perfecting  the  title,  and  the 
purchaser  was  not  injured  by  the  delay,  he  is  not  justified  in 
rescinding  the  contract  for  the  original  defect  in  the  title. 

Id. — Right  of  Rescission  Reserved — Performance  of  Vendor's  Prom- 
ise— Reasonable  Opportunity — Revivor  of  Right. — The  purchaser 
had  the  right  to  accept  and  rely  upon  the  promise  of  the  vendor 
to  perfect  the  title,  and  in  the  meantime  hold  his  right  of  re- 
scission for  the  original  defect  of  title  in  reserve  to  be  exer- 
cised, if  after  reasonable  opportunity  to  do  so  the  vendor  failed 
or  refused  to  fulfill  the  promise;  but  the  right  of  the  purchaser 
to  rescind  will  not  be  revived,  until  a  reasonable  opportunity 
has  been  afforded  to  the  vendor  to  comply  with  the  promise,  if 
it  is  not  limited  to  a  specified  time. 

Id. — Delay  Caused  by  Rule  of  Land  Department — Judicial  Notice. 
Where  the  delay  of  the  vendor  in  obtaining  the  patent  under 
the  act  providing  therefor  was  caused  by  a  rule  of  the  land  de- 
partment that  his  proofs  could  not  be  received  until  the  patent 
of  the  railroad  company  was  vacated,  and  such  rule  was  not 
produced  in  evidence,  the  court  will  take  judicial  notice  there- 
of; and  the  vendor,  not  being  a  party  to  the  suit  to  vacate  the 
patent,  and  having  no  power  to  expedite  a  final  decision  therein, 
cannot  be  held  responsible  for  delay  in  such  decision,  and  can- 
not be  blamed  for  not  procuring  a  patent  under  that  act. 

Id, — Failure  to  Proceed  Under  Later  Act  of  Congress — Absence  of 
Notice — Rescission  not  Warranted. — Where  it  docs  not  appear 
that  either  of  the  parties  were  advised  that  the  obtaining  of 
the  patent  by  the  vendor  could  be  hastened  under  a  later  act 
of  Congress,  and  no  suggestion  or  request  was  made  by  the 
purchaser  that  the  vendor  should  proceed  thereunder,  the  pur- 
chaser was  not  warranted  in  rescinding  the  contract  of  sale,  by 


532     Owen  v.  Pomona  Land  and  Water  Co.     [131  Cal. 

reasou  of  the  original  defect  in  the  title,  because  of  the  failure 
of  the  vendor  to  proceed  thereunder,  where  he  gave  no  notice 
affording  a  reasonable  opportunity  to  the  vendor  so  to  proceed 
before  rescinding  the  contract  of  sale,  and  he  does  not  appear  to 
have  been  injured  by  the  delay. 

Id.— Finding  of  Damage  not  Sustained. — A  finding  that  the  plaintiff 
was  damaged  by  the  defective  title  sufficiently  to  justify  a  re- 
scission made  pending  the  reasonable  delay  of  the  vendor  in 
obtaining  the  patent  promised,  is  not  sustained  by  the  evidence, 
where  it  appears  that  he  was  living  upon  the  land,  was  practi- 
cally certain  of  securing  the  title,  and  was  secure  against  any 
disturbance  of  his  possession  meanwhile,  and  does  not  appear 
to  have  had  any  desire  to  sell  the  land. 

Id. — Representations  as  to  Title  not  Fraudulent. — The  representa- 
tions as  to  title  honestly  made  by  the  vendor,  based  upon  a 
state  of  facts  warranting  him  in  making  the  claim  of  a  perfect 
title,  were  not  fraudulent,  and  would  not  justify  any  charge  of 
fraudulent  representations  inducing  the  execution  of  the  con- 
tract 

Id. — Sale  of  Water  Shares — Permanency  of  Water  Supply — Rep- 
resentations— Expression  of  Opinion. — Where  water  shares  were 
sold  with  the  land,  any  assertion  or  prediction  by  the  agents  of 
the  vendor  that  the  artesian  wells  furnishing  the  supply  would 
always  yield  as  abundantly  as  they  were  then  yielding  was  but 
an  expression  of  opinion,  in  the  absence  of  any  guaranty  that 
the  water  supply  should  be  permanent. 

Id. — Rescission — Failure  of  Water  Supply — Conditional  Offer  to 
Rescind — Basis  of  Fraud — Payment  for  Improvements. — The  pro- 
vision of  section  1089  of  the  Civil  Code  allowing  a  rescission 
where  the  consideration  fails  in  a  material  respect,  from  any 
cause,  does  not  apply  to  support  a  rescission  on  account  of  the 
failure  of  water  supply,  when  the  only  rescission  offered  and 
decreed  was  on  the  condition  that  the  purchaser  should  be  paid 
for  his  improvements,  and  was  based  upon  an  imputation  of 
actual  or  constructive  fraud  on  the  part  of  the  vendor  in  con- 
tracting to  convey  land  to  which  the  vendor  had  no  title. 

Id. — Belief  and  Action  of  Purchaser — Continued  Water  Supply — 
Ultimate  Failure— Rescission  not  Permissible. — Where  the  pur- 
chaser, on  the  faith  of  his  own  belief  that  the  water  supply 
would  be  permanent,  made  permanent  improvements,  and  the 
water  supply  was  continuous  for  a  term  of  years,  if  he  had 
had  full  title,  and  had  paid  therefor  and  for  the  water  stock,  he 
could  not,  upon  final  failure  of  the  supply,  have  rescinded  the 
contract  therefor:  and  where  there  was  a  defect  in  the  title, 
In  respect  to  which  his  right  of  rescission  did  not  exist,  he 
could  not  rescind  for  failure  of  the  water  supply,  where  he 
was  not  misled  in  respect  thereto  by  any  actual  or  constructive 
fraud  of  the  vendor. 
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Id. — Breach  ok  Contract  by  Purchaser — Failure  to  Pay  Water  As- 
sessment.— Where  the  contract  of  sale  required  the  purchaser  to 
pay  aud  discharge  all  taxes,  assessments,  and  "water  rates" 
that  might  be  "levied  or  assessed  on  the  premises,"  and  the 
water  stock  was  sold  with  the  land  under  a  rule  apportioning 
ten  shares  of  stock  to  each  acre  of  land,  and  they  were  so 
inseparably  related  under  the  contract  that  an  assessment  upon 
the  water  stock  to  carry  out  the  purposes  of  the  irrigation 
company  was,  within  the  meaning  of  the  contract,  a  "water 
rate  assessed  upon  the  premises,"  the  failure  to  pay  it  was  a 
breach  of  the  contract  by  the  purchaser. 

APPEAL  from  an  order  of  the  Superior  Court  of  San  Ber- 
nardino County  denying  a  new  trial.     Frank  F.  Oster,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  S.  Chapman,  and  A.  P.  Nichols,  for  Appellant. 

A  vendee  in  possession  cannot  rescind  without  restoring  pos- 
session. (Bhorer  v.  Bila,  83  Cal.  51;  Worley  v.  Nethercott,  91 
Cal.  512 *;  2  Pomeroy's  Equity  Jurisprudence,  500,  note  1.) 
There  was  no  breach  of  the  contract  as  to  water  supply,  under 
the  contract  for  purchase  of  water  stock.  (Loud  v.  Pomona 
Land  etc.  Co.,  153  U.  S.  564;  Ward  v.  Vance,  93  Pa.  St.  499.) 
Expressions  of  opinion  cannot  vitiate  a  contract,  or  constitute 
ground  for  its  rescission.  (Cooley  on  Torts,  485;  Bigelow  on 
Fraud,  13.)  The  representations  as  to  the  title  were  honest, 
and  not  fraudulent.  (United  States  v.  Southern  Pac.  B.  Co., 
45  Fed.  Eep.  596.)  The  plaintiff  had  not  performed  or  offered 
to  perform  the  contract  on  his  part.  (Loud  v.  Pomona  Land  etc. 
Co.,  supra.) 

Otis  &  Gregg,  and  John  A.  Owen,  for  Respondent. 

A  person  is  conclusively  presumed  to  know  the  state  of  his 
own  title  to  the  property.  (Robins  v.  Hope,  57  Cal.  493.)  A 
purchaser  rescinding  for  failure  of  title  for  fraud  is  entitled  to 
recover  the  value  of  his  improvements.  (Gates  v.  McLean,  70 
Cal.  50;  Worley  v.  Nethercott,  91  Cal.  517 2;  McDonald  v.  Mis- 
sion etc.  Assn.,  51  Cal.  211;  Mclndoe  v.  Morman,  26  Wis.  5S83; 
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Barnett  v.  II  ig  gins,  4  Dana,  565;  2  Sutherland  on  Damages, 
227,  233,  note;  Smith  v.  Stewart,  83  N.  C.  408;  Hill  v.  Brower, 
76  N.  C.  124;  Mason  v.  Lawing,  10  Lea,  264.)  The  question  of 
improvements  is  a  conclusion  of  law  from  the  findings,  which 
does  not  arise  on  this  appeal  from  the  new  trial  order.  {Pa- 
cific Mut.  etc.  Ins.  Co.  v.  Fisher,  106  Cal.  224;  Pierce  v.  ]Yillis, 
103  Cal.  91.)  Nor  is  the  question  before  this  court  of  the  right 
to  a  judgment  on  the  findings.  (Riverside  Water  Co.  v.  Gage, 
108  Cal.  240.)  The  plaintiff  was  entitled  to  rescind  for  failure 
of  consideration  from  any  cause.  (Civ.  Code,  sec.  1689,  subd. 
4.)  Any  apparent  laches  of  the  plaintiff  in  rescinding  was  ex- 
cused, because  the  delay  was  caused  by  the  acts  and  promises  of 
the  defendant.  (12  Am.  &  Eng.  Ency.  of  Law,  560;  Callender  v. 
Colegrove,  17  Conn.  1;  Freeman  v.  Kiefer,  101  Cal.  254.)  The 
purchaser  was  not  bound  to  take  a  defective  or  litigated  title  (2 
Kent's  Commentaries,  476;  Easton  v.  Montgomery,  90  Cal.  3144; 
Turner  v.  McDonald,  76  Cal.  1775 ;  Bartlett  v.  McGee  (Cal.), 
45  Pac.  Rep.  1029;  Koslland  v.  Spring,  116  Cal.  689);  nor  was 
he  bound  to  take  the  property  piecemeal.  (Nicholls  v.  Reed,  109 
Cal.  630.)  The  defendant  made  no  objection  to  the  mode  of 
the  offer  of  rescission,  and  thereby  waived  all  objections  thereto. 
(Kofoed  v.  Gordon,  122  Cal.  314,  321,  322;  Civ.  Code,  sec.  1501; 
Code  Civ.  Proc,  sec.  2076.)  The  plaintiff  was  entitled  to  re- 
scind for  failure  of  the  water  supply  without  his  fault.  (Civ. 
Code,  sec.  1689,  subd.  4.) 

BEATTY,  C.  J. — This  is  an  action  by  the  vendee  of  certain 
land  and  of  certain  shares  of  stock  in  an  irrigation  company  to 
cancel  the  contract  and  to  recover  various  sums  paid  to  the 
vendor,  and  also  the  value  of  improvements  placed  upon  the 
land.  The  suit  is  based  upon  an  alleged  rescission  of  the  con- 
tract of  sale,  for  failure  of  title  and  failure  of  the  irrigation 
company  to  furnish  the  quantity  of  water  required  for  irriga- 
tion. The  defendant  by  answer  contested  the  right  and  the 
fact  of  rescission,  and  by  cross-bill  sought  a  specific  enforce- 
ment of  the  contract.  The  cause  was  tried  by  the  court  and 
findings  made  upon  which  judgment  was  entered  in  favor  of 
the  plaintiff.     The  defendant  appealed  from  the  judgment  and 
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also  from  an  order  denying  its  motion  for  a  new  trial,  but  the 
appeal  from  the  judgment  having  been  dismissed  for  failure  to 
file  the  transcript  in  time,  there  is  nothing  left  to  be  considered 
except  such  matters  as  can  be  reviewed  upon  an  appeal  from 
the  order,  i.  e.,  specifications  of  insufficiency  of  evidence  to  sup- 
port the  findings  and  of  errors  of  law  occurring  at  the  trial. 

A  preliminary  statement  of  the  principal  facts  of  the  case 
will  be  of  assistance  in  the  discussion  of  these  questions:  The 
land  which  the  defendant  covenanted  to  convey  is  part  of  a 
certain  section — No.  15 — in  San  Bernardino  county,  for  which 
the  officers  of  the  land  department  of  the  United  States  had 
issued  a  patent  to  the  Southern  Pacific  Kailroad  Company  in 
1879.  That  company  sold  it  to  Wicks,  who  assigned  his  con- 
tract to  defendant,  who,  upon  compliance  with  its  terms,  re- 
ceived a  conveyance  in  due  form  from  the  railroad  company. 
These  conveyances  and  contracts,  being  duly  recorded  in  San 
Bernardino  county,  showed  an  apparently  perfect  title  in  the 
defendant,  but  in  fact  its  title  was  not  perfect  for  the  follow- 
ing reasons:  This  section  15  was  a  part  of  the  lands  included 
in  the  provisions  of  the  act  of  Congress  of  July  27,  1866,  pur- 
porting to  grant  them  to  the  Atlantic  and  Pacific  Railroad 
Company,  in  aid  of  the  construction  of  its  road.  It  was  also 
within  the  description  of  lands  granted  to  the  Southern 
Pacific  Eailroad  Company  for  similar  purposes  by  the  act  of 
Congress  of  March  3,  1871.  The  Southern  Pacific  Railroad 
Company  completed  its  road  according  to  the  conditions  of  its 
grant,  but  the  Atlantic  and  Pacific  Railroad  Company  never 
built  that  part  of  its  road  west  of  the  Colorado  river,  where 
the  two  lines  intersected,  and  the  officers  of  the  land  depart- 
ment, acting  upon  their  construction  of  the  law,  issued  patents 
to  the  Southern  Pacific  Railroad  Company  for  lands  within  the 
common  limits  of  the  two  grants.  Subsequently,  in  1886,  Con- 
gress passed  an  act  forfeiting  the  lands  granted  to  the  Atlantic 
and  Pacific  Railroad  Company  for  breach  of  the  conditions  of 
the  grant,  and  thereafter  proceedings  were  instituted  on  the  part 
of  the  United  States  to  vacate  the  patents  so  issued,  upon  the 
ground  that  their  issuance  was  unauthorized.  Proceedings  of 
this  character  were  pending  in  January,  18!H.  when  the  con- 
tract between  these  parties  was  entered  into.    It  does  not  clei 
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appear  that  the  patent,  covering  this  particular  section  15  had 
been  assailed  at  that  time,  but  actions  had  been  commenced  to 
cancel  similar  patents  for  lands  similarly  situated,  and  to  one 
of  those  actions  the  defendant  here  was  a  party.  In  other 
words,  it  had  actual  knowledge  that  its  title  to  one  parcel  of 
land  was  assailed  upon  grounds  which  equally  affected  the  title 
to  the  land  which  is  here  involved.  But  the  litigation,  so  far 
as  it  had  progressed,  had  resulted  in  favor  of  the  defendant's 
title;  that  is  to  say,  the  decision  of  the  United  States  circuit 
court,  where  the  suits  were  commenced,  had  sustained  the  ac- 
tion of  the  officers  of  the  land  department  in  the  issuance  of 
the  patents,  holding  that  the  Southern  Pacific  Kailroad  Com- 
pany had  earned  and  become  entitled  to  all  the  lands  within 
the  common  limits  of  the  two  grants.  (United  States  v.  Soutli- 
ern  Pac.  R.  R.  Co.,  45  Fed.  Eep.  596;  46  Fed.  Eep.  683.)  Be- 
sides, Congress  had  in  1887  passed  a  curative  act  saving  the 
rights  of  citizens  who  had  bona  -fide  purchased  from  the  pat- 
entees lands  erroneously  patented,  as  these  were,  and  providing 
that  upon  proof  of  their  citizenship  and  bona  fides  patents 
should  be  issued  to  them  without  further  payment.  The  plain- 
tiff had  no  actual  knowledge  of  these  matters  affecting  the  title 
in  January,  1891,  when  he  contracted  for  this  land.  In  an 
application  to  purchase,  which  preceded  the  contract,  plaintiff 
had  stipulated  for  a  certificate  of  title,  and  the  defendant  fur- 
nished a  certificate  made  by  a  reputable  title  and  abstract  com- 
pany, showing  that  its  title  was  perfect — as  in  fact  it  was,  so 
far  as  appeared  by  the  records  of  San  Bernardino  county,  which 
contained  no  reference  to  any  action  by  the  United  States  to 
cancel  the  patent  issued  to  the  Southern  Pacific  Eailroad  Com- 
pany. It  is  one  of  the  grievances  of  the  plaintiff  that  the 
pendency  of  that  litigation,  known  to  the  defendant,  but  un- 
known to  him,  and  undisclosed  by  the  county  records,  was  not 
brought  to  his  attention  prior  to  the  making  of  the  contract. 

The  terms  of  the  contract  were,  in  brief,  that  plaintiff  was 
to  pay  one  thousand  dollars  cash,  one  thousand  dollars  January 
14,  1893,  and  one  thousand  dollars  January  14,  1894,  with  in- 
terest on  the  deferred  payments,  and  to  have  immediate  pos- 
session. Defendant  was  to  convey  by  deed  of  grant,  bargain, 
and  sale  certain  described  lots  in  said  section  15,  containing 
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twenty  and  thirty-two  hundredths  acres  of  land,  "together  with 
two  hundred  and  three  and  two-tenths  (203.2)  shares  of  the 
stock  of  the  Del  Monte  Irrigation  Company,  representing  two 
and  thirty-two  thousandths  (2.032)  inches  of  water  under  four 
(4)  inch  pressure,  said  stock  to  be  delivered  by  the  party  of  the 
first  part  and  accepted  by  the  party  of  the  second  part,  subject 
to  the  by-laws  of  the  said  Del  Monte  Irrigation  Company." 

In  pursuance  of  this  contract  the  plaintiff  made  the  cash 
payment  of  one  thousand  dollars,  and  entered  into  possession 
of  the  land,  which  he  proceeded  to  improve  by  the  erection  of 
buildings  and  the  planting  of  fruit  trees.  He  made  no  further 
payments  of  purchase  money  under  the  contract,  but  paid  a  por- 
tion of  the  accruing  interest  and  paid  all  the  taxes. 

In  December,  1892,  the  supreme  court  of  the  United  States 
decided  the  cases  entitled  United  States  v.  Cotton,  Marble  and 
Lime  Co.,  and  United  States  v.  Southern  Pacific  R.  R.  Co.,  146 
U.  S.  615,  and  also  'two  other  cases  entitled  United  States  v. 
Southern  Pacific  R.  R.  Co.,  146  U.  S.  570.  These  were  appeals 
from  the  circuit  court  in  several  cases  involving  different  phases 
of  the  litigation  concerning  the  patents  which  had  been  issued 
to  the  Southern  Pacific  Railroad  Company  for  lands  within  the 
limits  of  the  grant  to  the  Atlantic  and  Pacific  Eailroad  Com- 
pany, and  by  the  judgment  of  the  supreme  court  the  decrees  of 
the  circuit  court  were  reversed  and  the  causes  remanded,  with 
directions  to  enter  decrees  in  favor  of  the  United  States, 
vacating  and  canceling  the  patents.  These  decisions  were 
brought  to  the  attention  of  the  plaintiff  in  the  early  part  of 
the  year  1893,  and  he  then  learned  for  the  first  time  that  the 
title  to  the  lands  contracted  for  was  not  in  the  defendant. 
From  that  time  forward,  however,  he  had  actual  and  full 
knowledge  of  all  the  facts  and  of  the  law  affecting  defendant's 
rights  in  said  lands,  and  his  own  rights  under  the  contract  of 
purchase.  He  did  not  during  the  year  1893  take  any  steps 
looking  to  a  rescission  of  his  contract.  In  fact,  it  appears  that 
he  was  at  that  time  satisfied,  as  a  lawyer,  that  although  the 
title  was  not  then  in  the  defendant,  it  was,  nevertheless,  prac- 
tically certain  that  under  the  provisions  of  the  act  of  1887  above 
referred  to  a  new  patent  for  the  land  would  be  issued  direct  to 
the  defendant  upon  proof  of  its  purchase  from  the  railroad 
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company  upon  the  faith  of  the  invalid  patent  of  1879.  There 
is  uncontradicted  evidence  that  he  so  advised  a  client  who  con- 
sulted hiin  professionally  as  to  the  title  of  defendant  to  another 
subdivision  of  the  same  section  of  land  prior  to  the  month  of 
April,  1893.  In  January,  1894,  when  the  final  payment  under 
his  contract  fell  due,  plaintiff  made  a  formal  offer  to  complete 
the  payment  upon  conveyance  of  a  good  title  to  the  land  and 
water  stock.  But  he  knew  at  the  time  he  made  this  offer  that 
its  condition  could  not  be  complied  with,  and  his  only  object 
seems  to  have  been  to  demonstrate  his  readiness  to  perform 
Avhen  defendant  was  able  to  perform  on  its  part.  The  result 
of  this  offer  and  the  ensuing  discussion  of  the  defect  in  the 
title  to  the  land  was  a  promise  and  assurance  on  the  part  of  the 
defendant  that  it  would  make  the  necessary  proofs  as  soon  as 
the  land  office  was  ready  to  receive  them,  and  would  procure 
a  patent  direct  from  the  United  States  under  the  act  of  1887. 
Resting  upon  this  promise,  plaintiff  remained  in  possession  of 
the  land,  cultivating  and  caring  for  the  fruit  trees  he  had 
planted  until  the  summer  of  1896. 

During  the  whole  period  of  his  occupancy  of  the  land  down 
to  and  including  the  irrigating  season  of  1895  the  plaintiff  re- 
ceived from  the  Del  Monte  Irrigation  Company  the  full  quantity 
of  water  mentioned  in  his  contract,  but  in  the  year  1896,  owing 
to  the  failure  of  the  artesian  wells  which  constituted  its  source 
of  supply,  the  irrigation  company  was  not  able  to  furnish  to  its 
stockholders  quite  one-fourth  of  the  quantity  of  water  repre- 
sented by  its  stock ;  that  is  to  say,  there  were  twenty-one  thou- 
sand shares  of  stock  issued,  and  in  order  to  supply  one  inch  of 
water  of  every  one  hundred  shares  it  required  a  flow  of  two 
hundred  and  ten  inches  from  its  wells,  which  in  August,  1896, 
were  yielding  only  about  forty  inches,  to  which  something  seems 
to  have  been  added  by  pumping.  In  order  to  secure  a  better 
supply  of  water  the  irrigation  company  levied  an  assessment  of 
eight  cents  a  share  on  its  stock,  and  the  defendant  notified  the 
plaintiff  that  he  must  pay  the  assessment  on  the  two  hundred 
and  three  and  two-tenths  shares  which  it  had  contracted  to  him, 
or  be  deprived  of  water  for  irrigation.  He  refused  to  pay  the 
assessment,  and  at  this  juncture,  on  August  5th,  and  again  on 
August  19,  1896,  renewed  his  demand  for  a  deed  of  convoy- 
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ance  of  the  land  and  his  offer  to  perform  on  his  part.  This, 
however,  like  his  first  offer,  was  merely  formal,  for  he  knew 
that  the  defendant  had  not  yet  received  a  patent,  and  he  had  no 
intention  of  accepting  its  deed  or  parting  with  the  money  which 
he  tendered.  The  defendant  being  unable  to  comply  with  the 
conditions  of  his  offer,  he  gave  notice  that  he  rescinded  the  con- 
tract, and  offered  to  reconvey  everything  he  had  received  and 
to  restore  the  possession  of  the  land  upon  the  condition  that  the 
defendant  would  refund  the  moneys  paid  in  pursuance  of  the 
contract,  and  compensate  him  for  the  value  of  his  improve- 
ments, with  interest.  His  offer  being  declined,  plaintiff  com- 
menced this  action  in  August,  1896,  which  resulted  in  a  judg- 
ment in  his  favor  for  the  amount  of  his  payments  under  the 
contract,  and  the  value  of  his  improvements,  fixed  at  the  sum 
of  six  thousand  two  hundred  and  fifty  dollars,  together  with 
interest  and  costs.  The  whole  amount  of  the  judgment  was 
declared  to  be  a  lien  upon  the  land  and  water  stock,  which 
were  ordered  sold  and  the  proceeds  applied  upon  the  judgment, 
with  judgment  over  for  any  deficiency,  etc. 

On  this  appeal  of  the  defendant  from  the  order  overruling 
its  motion  for  a  new  trial  we  have  to  consider  only  the  assign- 
ments of  error  in  the  rulings  of  the  superior  court  at  the  trial, 
and  the  specifications  of  insufficiency  of  the  evidence  to  justify 
the  findings. 

"With  regard  to  these  specifications  the  respondent  makes  the 
objection  that  they  are  not  sufficient  in  substance  or  proper  in 
form,  and  to  this  point  cites  the  case  of  De  Molera  v.  Martin, 
120  Cal.  514.  But  the  decision  in  that  case  has  no  applica- 
tion to  the  specifications  here,  which  are  as  exact  and  detailed 
as  they  could  be  made  in  pointing  out  the  particular  findings 
and  parts  of  findings  which  it  is  claimed  the  evidence  does  not 
justify.  The  language  of  many  of  these  specifications  is: 
"There  is  no  evidence  to  justify;  ....  there  is  no  evidence  to 
prove  or  tending  to  prove,"  etc.,  and  it  seems  to  be  claimed  that 
this  is  not  a  compliance  with  the  statute  which  requires  a  state- 
ment of  the  particulars  in  which  the  evidence  is  insufficient. 
This  objection  is  too  refined.  If  there  is  no  evidence  to  sup- 
port a  finding,  it  is  certainly  proper  to  say  so,  and  even  where 
there  is  slight  but  insuflicient  evidence  to  support  a  particular 
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finding  every  purpose  of  the  law  is  answered  by  a  specification 
that  there  is  no  evidence. 

It  is  first  objected  that  there  is  no  evidence  to  justify  the 
finding  to  the  effect  that  the  defendant  corporation,  before  the 
execution  of  the  application  and  contract,  as  an  inducement  to 
plaintiff  to  purchase  the  land  and  water  stock,  represented  that 
it  had  a  perfect  title  to  the  land,  and  that  the  right  to  a  per- 
petual flow  of  one  inch  of  water  to  each  ten  acres  of  land  was 
sold  therewith.  We  think  the  evidence  fully  sustains  this  find- 
ing. The  representations  were  made,  but  they  were  honestly 
made.  The  officers  and  agents  of  the  corporation  had  every 
reason  to  believe  at  the  date  of  the  contract  that  its  title  to  the 
land  was  perfect.  It  had  been  sustained  by  the  decision  of  the 
circuit  court,  and  even  if  that  decision  was  erroneous,  as  was 
afterward  decided  by  the  supreme  court,  the  equitable  claim 
of  the  defendant  to  the  land  was  protected  by  the  act  of  Con- 
gress of  1887.  As  to  the  water,  all  that  was  represented  was 
true,  as  the  defendant  could  see  for  himself.  There  was  then 
an  ample  supply  of  water,  and  continued  to  be  for  five  years 
after  the  date  of  the  contract,  when  for  the  first  time  the  arte- 
sian wells,  which  were  the  source  of  supply,  began  to  fail. 
If  there  was  any  assertion  or  prediction  by  the  defendant's 
agents  that  the  wells  would  always  yield  as  abundantly  as  they 
were  then  yielding,  this  was  but  an  expression  of  opinion  upon 
a  matter  as  to  which  plaintiff  was  as  fully  informed  as  they 
were.  What  effect  this  finding  is  to  have  will  be  further  con- 
sidered, but  the  finding  itself  cannot  be  set  aside  for  lack  of 
evidence  to  support  it. 

There  is  also  evidence  sufficient  to  justify  that  portion  of  the 
fifth  finding  wherein  it  is  found  that  the  plaintiff  had  no  knowl- 
edge of  the  title  to  said  lands  or  the  amount  of  water  repre- 
sented by  said  stock  except  as  he  was  informed  of  the  same  by 
the  defendant,  and  that  the  purchase  was  induced  by  the  repre- 
sentations. The  plaintiff  testifies  to  these  facts,  and  his  evi- 
dence is  sufficient  to  sustain  the  findings.  Indeed,  the  argu- 
ment of  appellant  in  support  of  his  specification  against  this 
finding  is  not  that  the  plaintiff  had  actual  knowledge  as  to  the 
title  and  water  when  he  entered  into  the  contract,  but  that  his 
ignorance  was  inexcusable.     It  is  true,  as  contended  by  appel- 
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lant,  that  all  the  information  it  had  as  to  its  title  was  contained 
in  acts  of  Congress  and  public  records  of  the  courts  and  land 
department,  and  that  the  plaintiff,  by  exploring  these  sources 
of  information,  might  have  learned  all  that  it  knew,  but  this  is 
quite  consistent  with  the  fact  found  that  he  was  actually  igno- 
rant of  the  state  of  the  title,  and  relied  upon  the  representations 
of  the  defendant.  As  to  the  water,  his  ignorance  of  the  facts 
is  of  no  consequence,  since,  as  has  been  seen,  no  representations 
were  made  that  were  not  true. 

The  seventh  finding  as  to  the  fact  that  plaintiff  made  all  his 
improvements  on  the  land  before  he  had  any  actual  knowledge 
of  the  defect  in  the  title  is  also  supported  by  the  evidence,  and 
there  is  sufficient  evidence  to  sustain  the  finding  that  the  land 
was  enhanced  in  value  by  plaintiff's  improvements  to  the  ex- 
tent of  six  thousand  two  hundred  and  fifty  dollars.  The  evi- 
dence was  that  the  improvements,  consisting  of  dwelling,  out- 
houses, flume,  and  fruit  trees,  all  suitable  to  the  character  of 
the  premises,  had  been  appraised  at  that  sum  by  appraisers, 
agreed  upon  by  the  parties,  and  while  it  is  true  that  it  does 
not  necessarily  follow  that  the  value  of  the  land  was  enhanced 
in  the  same  amount  as  the  value  of  the  improvements,  the  in- 
ference was  one  which,  in  the  absence  of  other  evidence,  the 
court  might  fairly  draw.  The  evidence,  in  other  words,  was 
sufficient  prima  facie  to  sustain  the  conclusion.  A  further 
objection  made  by  appellant  to  this  finding  is  that  the  evidence 
which  supports  it  was  absolutely  inadmissible,  not  only  because 
it  was  irrelevant,  but  because  the  plaintiff  was  not  entitled  to 
recover  the  value  of  the  improvements.  It  has  been  said  by 
this  court  in  one  or  two  cases  that  the  vendee  of  land  going 
into  possession  under  his  contract  of  purchase,  and  upon  repre- 
sentations of  the  vendor  that  he  has  the  title,  may,  upon  failure 
of  the  title,  recover  the  value  of  improvements  made  bona  fide 
while  in  possession.  (Gates  v.  McLean,  70  Cal.  50;  TVorley  v. 
Nethercott,  91  Cal.  517.6)  It  is  contended  that  the  expressions 
upon  this  point  in  those  cases  were  mere  dicta,  and  it  may  be 
doubted  whether  the  doctrine  is  authoritatively  settled  in  this 
state,  but  in  this  case  we  cannot  decide  the  question  and  it 
would  be  a  waste  of  time  to  consider  it.     It  was  purely  and 
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simply  a  conclusion  of  law  that  the  plaintiff  was  entitled  to  re- 
cover the  value  of  his  improvements,  and  upon  this  appeal  the 
conclusions  of  law  are  not  reviewable.  The  ninth  finding  is 
to  the  effect  that  the  plaintiff  has  regularly  paid  all  taxes,  as- 
sessments, and  water  rates  that  have  been  levied  or  assessed 
upon  said  land  and  improvements  for  the  period  of  five  years 
from  the  execution  of  the  contract,  etc.  This  finding,  accord- 
ing to  its  literal  terms,  is  fully  supported  by  the  evidence,  but 
more  than  five  years  elapsed  after  the  execution  of  the  con- 
tract before  the  levying  of  the  assessment  on  the  water  stock 
sold  to  plaintiff  along  with  the  land,  and  defendant  claims  that 
the  refucal  of  plaintiff  to  pay  that  assessment  was  a  breach  of 
his  contract.  This  contention  the  superior  court  disposed  of  in 
its  conclusions  of  law,  where  it  was  held  that  plaintiff  was  not 
liable  under  his  contract  for  that  assessment.  Whether  this 
conclusion  was  correct  may  call  for  further  consideration,  but 
the  finding  here  in  question  has  no  reference  to  that  assessment, 
and  as  to  other  taxes,  etc.,  it  is  correct. 

The  tenth  and  eleventh  findings  of  fact  set  forth  the  chain 
of  defendant's  title  to  the  land  and  the  latter  concludes  as  fol- 
lows: "That  defendant  Pomona  Land  and  Water  Company's 
only  right  or  title  to  said  lands  is  that  derived  under  the  chain 
of  title  above  set  forth  considered  in  connection  with  such 
remedial  legislation  as  may  be  found  in  any  act  of  Congress  ap- 
plicable to  the  said  chain  of  title.  That  by  reason  of  the  facts 
last  hereinbefore  set  forth  as  to  the  defective  character  of  the 
title  attempted  to  be  conveyed  to  plaintiff,  plaintiff  has  been 
greatly  damaged." 

No  part  of  these  findings  is  called  in  question  except  the  last 
sentence  above  quoted,  which  embodies  the  conclusion  that  by 
reason  of  the  facts  recited  the  plaintiff  has  been  greatly  dam- 
aged. As  to  this  the  respondent  contends  that  it  is  a  misplaced 
conclusion  of  law,  and  cannot  be  reviewed  on  this  appeal,  but 
we  agree  with  the  appellant  that  it  embraces  a  finding  upon  a 
vital  issue  of  fact,  viz.,  whether  there  was  such  a  defect  in  the 
title  as  justified  the  plaintiff  in  rescinding  the  contract  of  sale 
at  the  time  and  under  the  circumstances  of  the  alleged  rescis- 
sion. The  finding  was  material  in  no  other  aspect,  and  in  that 
aspect  it  was  material,  for  it  could  not  be  established  either  as 
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a  conclusion  of  fact  or  of  law  that  the  contract  had  been  re- 
scinded for  failure  of  title  to  the  land  without  a  finding  that 
the  title  was  so  defective  that  the  plaintiff  could  not  be  re- 
quired to  accept  it. 

As  to  this  matter  it  may  be  conceded  that  the  title  which 
the  defendant  had  on  the  14th  of  January,  1891,  the  date  at 
which  its  conveyance  was  due,  was  not  such  a  title  as  the  plain- 
tiff was  bound  to  accept.  The  defect,  it  is  true,  was  curable 
under  the  act  of  1887,  but  it  had  not  been  cured  and  the  de- 
fendant never,  down  to  the  trial  of  the  action,  had  been  able  to 
cure  it  under  that  act,  for  the  reason,  apparently,  that  the  land 
office  would  not  receive  its  proofs  of  citizenship  and  bona  fide 
purchase  until  the  patent  to  the  railroad  company  had  been 
vacated,  and  the  suit  to  vacate  the  patent  was  still  undecided. 

If,  therefore,  the  plaintiff  had  elected  to  rescind  at  that  time, 
his  right  so  to  do  would  probably  have  been  clear.  But  he  did 
not  elect  to  rescind  at  that  time.  Instead  of  rescinding  he 
accepted  the  promise  of  the  defendant  to  cure  the  defect  in  its 
title,  and  rested  upon  it  for  two  years  and  a  half  before  taking 
any  further  action.  For  this,  of  course,  he  was  in  nowise  to 
blame.  He  had  a  right  to  accept  and  rely  upon  the  promise  of 
defendant  to  perfect  its  title,  and  in  the  meantime  to  hold  his 
right  of  rescission  in  reserve  to  be  exercised,  when,  after  a  rea- 
sonable opportunity  so  to  do,  the  defendant  had  failed  or  re- 
fused to  redeem  its  promise.  For  while  it  is  true  that  the  right 
to  rescind  must  be  exercised  promptly  and  is  lost  by  delay,  it  is 
equally  true  that  it  does  not  lie  in  the  mouth  of  a  delinquent 
party  to  object  to  a  delay  which  has  been  granted  at  his  in- 
stance in  order  to  enable  him  to  perform  an  agreement  which 
he  is  unable  to  perform  at  the  time  stipulated.  On  the  other 
hand,  it  seems  to  follow  that  when,  in  consequence  of  some 
promise  of  the  delinquent  party,  rescission  has  been  delayed 
beyond  the  proper  time,  the  right  to  rescind  will  not  be  revived 
until  a  reasonable  opportunity  has  been  afforded  for  compliance 
with  such  promise,  unless  it  is  by  its  terms  to  be  performed 
within  a  certain  time.  And  so  the  real  question  to  be  decided 
in  this  connection,  and  the  main  question  in  the  case,  is  whether 
the  defendant  did  unreasonably  delay  the  proceedings  to  per- 
fect its  title. 
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The  actual  delay  was  no  doubt  unusual  in  the  matter  of 
perfecting  a  title,  but  whether  it  was  unreasonable  or  injurious 
to  the  plaintiff  depends  upon  the  ability  of  the  defendant  to 
proceed  and  the  situation  in  which  the  plaintiff  was  left  pending 
the  delay.  As  to  this  it  seems  to  be  conceded  that  the  defend- 
ant was  prevented  from  making  its  proofs  under  the  act  of  1887 
by  a  regulation  of  the  land  department  that  such  proofs  would 
not  be  received  in  any  case  until  the  patent  to  the  railroad  com- 
pany had  been  canceled,  and  the  patent  embracing  this  par- 
ticular land  had  not  been  canceled  at  the  date  of  the  alleged 
rescission.  As  to  the  terms  of  the  regulation  respecting  the 
time  of  making  these  proofs  there  is  no  direct  evidence  in  the 
record,  but  since  the  act  of  Congress  authorized  the  department 
to  make  rules  on  the  subject  we  must  take  judicial  notice  of 
such  rules  as  were  made,  and  since  the  statement  of  counsel 
for  appellant  as  to  the  substance  of  the  regulation  is  not  contro- 
verted by  the  respondent,  we  assume  the  fact  to  be  as  above 
stated.  The  defendant,  therefore,  not  being  a  party  to  the  suit 
involving  the  patent  to  this  section,  and  having  no  power  to  ex- 
pedite a  decision — if,  indeed,  any  person  could  have  brought 
the  litigation  to  an  earlier  conclusion — cannot  be  blamed  for 
failing  to  procure  a  patent  under  the  act  of  1887,  prior  to  the 
attempted  rescission.  But  another  and  more  liberal  act  of  Con- 
gress was  passed  in  March,  1896,  under  which,  as  plaintiff  con- 
tends, the  defendant  might  have  proceeded  without  delay  to 
get  its  patent,  and  he  justifies  his  determination  to  rescind  in 
August,  1896,  upon  the  ground  that  the  defendant  had  taken 
no  steps  under  the  later  act.  It  does  not  appear,  however,  that 
either  of  the  parties  was  advised  at  that  time  that  the  ob- 
taining of  a  patent  in  this  case  could  be  hastened  by  a  pro- 
ceeding under  the  new  law,  and  there  is  no  evidence  of  any  re- 
quest or  suggestion  from  the  plaintiff  that  the  defendant  should 
take  any  different  course  from  that  previously  agreed  upon, 
viz.,  that  it  should  keep  track  of  the  proceeding  in  court  and 
make  its  proofs  under  the  act  of  1887  as  soon  as  notice  should 
be  given  that  the  land  office  was  ready  to  receive  them.  We 
think  that  if  plaintiff  desired  a  different  or  more  expeditious 
procedure  he  should  have  notified  defendant  and  given  it  a  rea- 
sonable opportunity  to  conform  to  his  wishes  before  declaring  a 
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rescission  of  the  contract  on  this  ground.  As  to  any  injury  to 
plaintiff  occasioned  by  the  delay  the  record  is  silent.  There  is 
no  evidence  that  he  was  damaged  in  any  way.  lie  was  living 
upon  the  land;  he  was  practically  certain  of  securing  the  title 
in  due  course  of  proceedings  under  the  law,  and  secure  against 
any  disturbance  of  his  possession  meanwhile.  It  is  true,  as  sug- 
gested, that  he  might  not  have  been  able  to  sell  the  property 
so  readily  as  he  would  have  been  if  the  title  had  been  perfected, 
but  there  is  no  evidence  that  he  desired  to  sell,  and  in  a  case 
of  this  complexion,  in  which  the  incidents  of  rescission  have 
been  complicated  by  the  taking  of  possession  and  the  making 
of  improvements,  we  think  something  more  is  required  to  jus- 
tify the  course  taken  by  plaintiff  than  the  mere  speculative  in- 
jury involved  in  the  surmise  that  the  state  of  the  title  might 
have  prevented  a  sale  if  he  had  desired  to  sell.  Our  conclu- 
sion upon  this  point  is  that  the  defect  in  the  title  to  the  land 
was  not  such  a  damage  to  plaintiff  as  to  justify  a  rescission  at 
the  time  plaintiff  undertook  to  exercise  the  right,  and  that  the 
finding  of  such  damage  is  not  sustained  by  the  evidence. 

As  this  finding  is  the  principal  basis  of  the  conclusions  and 
decree  of  the  superior  court,  it  is  perhaps  not  strictly  necessary 
that  we  should  notice  other  points  discussed  by  counsel,  but  we 
will  briefly  state  our  conclusions  upon  one  or  two  propositions 
affecting  the  rights  of  the  parties. 

"We  think  there  is  no  foundation  for  any  charge  of  fraudu- 
lent representations  inducing  the  execution  of  this  contract. 
The  representations  as  to  the  water  were  true,  and  that  respect- 
ing the  title  was  based  upon  a  state  of  facts  which  at  the  time 
fully  justified  the  claim  of  a  perfect  title.  Besides,  if  the 
plaintiff  intended  to  rely  upon  misrepresentation  as  to  the  title, 
he  should  have  rescinded  as  soon  as  he  discovered  the  fact,  and 
since  he  did  not  then  rescind  he  waived  the  right  to  do  so  to 
the  same  extent  at  least  that  he  waived  his  right  to  rescind  for 
the  actual  defect  of  title  of  which  he  complains.  Whether  or 
not  in  the  final  adjustment  of  this  controversy  it  may  be  held 
that  the  plaintiff  can  claim  or  recoup  damages  for  any  actual 
failure  of  the  supply  of  water  which  his  stock  purported  to 
represent — a  point  as  to  which  we  express  no  opinion — it  is 
certain  that  the  failure  which  occurred  was  not  a  cause  for  re- 

CXXXI.    Cal.— 35 


546      Owen  v.  Pomona  Land  and  Water  Co.     [131  Cal. 

scission.  If  this  part  of  the  consideration  for  plaintiff's  obliga- 
tion failed  in  any  degree,  the  failure  was  due  to  no  fault  of  the 
defendant,  and  so  was  not  a  ground  of  rescission.  (Civ.  Code, 
sec.  1689,  subd.  2.) 

As  to  the  assessment  levied  upon  the  stock  of  the  Del  Monte 
Irrigation  Company  in  August,  1896,  we  think  by  a  fair  con- 
struction of  the  contract  it  was  payable  by  the  plaintiff.  He 
agreed  in  consideration  of  the  right  to  occupy  the  land  pending 
the  fulfillment  of  the  contract  to  "pay  and  discharge  all  taxes, 
assessments,  and  water  rates"  that  might  be  levied  or  assessed 
"on  the  premises."  The  stock  was  sold  with  the  land  under 
a  rule  apportioning  ten  shares  of  stock  to  each  acre  of  land, 
and  they  were  so  inseparably  related  under  the  contract  that  an 
assessment  upon  the  stock  to  carry  out  the  purposes  of  the  irri- 
gation company  was  within  the  meaning  of  the  contract  a  water 
rate  assessed  upon  the  premises. 

The  order  denying  a  new  trial  is  reversed. 

McFarland,  J.,  Henshaw,  J.,  and  Van  Dyke,  J.,  concurred. 

On  the  14th  of  March,  1901,  the  following  additional  opinion 
was  rendered  in  response  to  a  petition  for  rehearing: 

BEATTY,  C.  J. — In  his  petition  for  a  rehearing  respondent 
insists  that  although  he  may  have  had  no  right  to  rescind  by 
reason  of  the  delay  in  perfecting  the  title  to  the  land,  he  did 
have  a  clear  right  to  rescind  on  account  of  the  failure  of  the 
water  supply — and  he  claims  that  he  had  this  right  under  sub- 
division 4  of  section  1689  of  the  Civil  Code,  notwithstanding 
the  absence  of  any  bad  faith  or  fault  on  the  part  of  the  de- 
fendant. 

It  is  true  that  under  that  provision  of  the  code  a  party  to  a 
contract  may  rescind  if  the  consideration  before  it  is  rendered 
to  him  fails  in  a  material  respect,  from  any  cause.  But  does 
that  provision  apply  to  the  kind  of  rescission  decreed  in  this 
case?  The  respondent  never  offered  to  rescind  except  upon 
condition  that  he  should  be  paid  for  his  improvements,  and 
such  was  the  decree.  The  offer  and  the  decree  were,  as  we 
understand,  alike  based  upon  some  imputation  of  actual  or  con- 
structive fraud  on  the  part  of  the  defendant  in  contracting  to 
convey  land  to  which  it  had  no  title. 
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Eliminate  this  feature  of  the  case  and  how  does  it  stand? 
The  plaintiff  was  to  have,  along  with  the  land,  certain  shares 
of  stock  in  an  irrigation  company  representing  two  and  thirty- 
two  thousandths  inches  of  water.  He  knew  what  the  company 
was,  what  its  supply  of  water  was,  and  what  was  the  source  of 
supply.  When  he  commenced  his  improvements  he  knew  as 
well  as  the  defendant  could  have  known  whether  the  supply 
would  be  permanent.  There  was  no  guaranty  that  it  should  be 
permanent,  and  no  such  representation,  or,  if  there  was,  it  was 
a  mere  expression  of  opinion.  The  plaintiff  then  made  per- 
manent improvements,  because  of  his  own  belief  that  the  water 
supply  would  not  fail.  If  there  had  been  no  difficulty  about 
the  title  and  the  payments  had  been  completed,  and  the  con- 
veyance made  in  January,  1894,  as  the  contract  provided,  the 
defendant  would  have  got  all  he  contracted  for  on  his  own  con- 
struction of  the  agreement  as  to  the  water  stock,  but  when  the 
water  failed  in  1896  he  would  have  had  no  right  to  rescind  with 
or  without  compensation  for  his  improvement,  and  we  see  no 
reason  why  in  the  case  as  it  is  he  should  be  allowed  to  throw 
upon  the  defendant  the  unfortunate  consequences  of  his  own 
mistaken  judgment  in  a  matter  as  to  which  he  was  uninfluenced 
by  any  fraud,  actual  or  constructive,  of  the  defendant. 
Rehearing  denied. 

Henshaw,  J.,  Van  Dyke,  J.,  McFarland,  J.,  and  Garoutte,  J., 
concurred. 


[L.  A.  No.  795.    Department  One.— February  12,  1901.] 

COUNTY  OF  KERN,  Respondent,  v.  ALVIN  FAY  et  al.,  Ap- 
pellants. 

County  Government  Act — Fees  Collected  by  District  Attorney — 
Payment  to  County  Treasurer. — Under  the  County  Government 
Act  of  1S93,  the  salaries  of  district  attorneys  are  the  full  meas- 
ure of  their  compensation,  and  all  fees  and  costs  collected  by 
a  district  attorney  must  ho  paid  to  the  county  treasurer,  and 
no  fees  can  be  law  fully  retained  by  him. 
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Id. — Collection  of  Costs  and  Fees  Upon  Foreclosure  of  School 
Land  Certificates — Implied  Repeal  of  Code  Provision. — The 
County  Government  Act  of  1893  does  not  necessarily  repeal 
by  implication  section  3553  of  the  Political  Code,  in  reference 
to  the  payment  of  costs  and  fees  allowed  in  suits  by  the  dis- 
trict attorney  upon  foreclosure  of  school  land  certificates;  but 
he  is  required  to  pay  them  into  the  treasury. 

Id. — Fees  and  Costs  Illegally  Paid — Estoppel  of  District  Attorney. 
If  section  3553  of  the  Political  Code  were  impliedly  repealed, 
the  district  attorney  could  not  be  heard  to  say  that  costs  and 
fees  collected  thereunder  in  his  official  capacity  were  paid  to 
him  illegally,  and  that  he  therefore  has  the  right  to  retain 
them. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County.     J.  W.  Mahon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Alvin  Fay,  for  Appellants. 

J.  "W.  Ahern,  and  S.  C.  Smith,  for  Eespondent. 

VAN  DYKE,  J. — The  defendant  Fay  was  the  district  attor- 
ney of  Kern  county  from  the  first  Monday  of  January,  1895, 
to  the  first  Monday  of  January,  1899,  and  the  other  defendants 
were  sureties  on  his  official  bond  as  required  by  law. 

The  action  is  to  recover  the  sum  of  six  hundred  and  thirty 
dollars,  moneys  alleged  to  have  been  collected  by  the  defendant 
Fay  as  such  district  attorney,  and  to  have  been  unlawfully  re- 
tained by  him. 

After  a  demurrer  of  the  defendant  Fay  to  the  complaint  had 
been  overruled,  he  filed  an  answer  containing  a  general  denial 
of  the  allegations  in  plaintiff's  complaint.  For  the  purpose  of 
the  trial  the  facts  were  stipulated  and  findings  waived.  The 
appeal  is  taken  from  the  judgment  entered  in  favor  of  the 
plaintiff  on  said  stipulated  facts.  Two  questions  are  presented 
by  appellants  on  the  appeal. 

It  is  contended:  1.  That  the  court  erred  in  overruling  the 
demurrer  to  the  complaint;  2.  That  the  evidence  in  said  cause 
is  insufficient  to  justify  the  decision  rendered.  As  the  com- 
plaint sets  forth  and  alleges  substantially  the  same  facts  as  con- 
tained in  the  stipulation  of  the  parties,  the  demurrer  was  prop- 
erly overruled,  if  the  stipulated  facts  are  sufficient  to  sustain 
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the  judgment.  Beally,  therefore,  there  is  only  one  question 
presented,  and  that  is,  whether  the  defendant  Fay  is  entitled 
to  retain  the  money  collected  by  him  in  his  official  capacity  as* 
district  attorney.  The  money  in  question  was  collected  and 
received  by  defendant  Fay  as  district  attorney  of  Kern  county, 
as  costs  taxed  in  suits  to  the  number  of  sixty-three  brought  in 
the  superior  court  of  Kern  county  for  the  foreclosure  of  certifi- 
cates of  purchase  of  state  school  lands  situate  in  said  county. 
The  register  of  the  state  land  office  furnished  said  Fay  a  state- 
ment embracing  school  lands  in  Kern  county  sold  by  the  state 
upon  which  payments  were  then  due  and  had  not  been  paid.  The 
said  delinquents  failing  to  make  payment,  said  actions  of  fore- 
closure were  commenced  and  prosecuted,  and  decrees  rendered 
annulling  the  certificates  of  purchase  of  said  lands  and  for  costs. 
Said  defendant  thereupon  presented  a  claim  to  the  state  board 
of  examiners,  which  was  allowed,  in  the  sum  of  four  thousand 
and  fifty-three  dollars  and  four  cents,  costs  and  expenses  in- 
curred in  the  prosecution  of  said  suits.  This  sum  included  an 
allowance  as  attorney's  fee  of  ten  dollars  in  each  of  said  actions, 
amounting,  as  stated,  to  six  hundred  and  thirty  dollars,  which 
said  defendant  failed  and  refused  to  turn  over  with  the  other 
costs  and  expenses  so  collected. 

In  retaining  the  money  in  question  so  collected,  the  appellant 
Fay  relies  upon  section  3553  of  the  Political  Code,  which  reads 
as  follows:  "The  district  attorney  is  entitled  to  receive  ten  dol- 
lars for  each  suit  brought,  to  be  taxed  as  costs."  This  section 
is  found  in  the  article  of  said  code  entitled  "Proceedings  Against 
Delinquent  Purchasers."  (Pol.  Code,  sees.  3546-56.)  The 
codes  went  into  effect  the  1st  of  January,  1873.  Some  of  the 
sections  in  the  article  in  question  have  been  amended  since,  but 
such  amendments  do  not  affect  the  question  under  considera- 
tion. 

In  the  earlier  history  of  the  state  it  seems  to  have  been  the 
policy  of  the  law  to  compensate  county  officials  mostly,  and  in 
many  cases  entirely,  by  fees  collected  for  the  work  performed. 
Sheriffs  collected  and  kept  the  mileage  earned  in  civil  cases, 
and  the  counties  paid  them  mileage  in  criminal  cases.  County 
clerks  collected  and  retained  fees  for  each  instrument  filed,  each 
notice  given,  and  each  record  or  copy  made.     The   same   was 
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true  of  recorders,  auditors,  and  to  some  extent  district  attor- 
neys. 

By  the  constitution  of  1878-79  it  was  intended  to  make  an 
entire  change  in  the  mode  of  compensating  such  officers  for 
their  services,  and  to  abolish  the  fee  system.  The  legislature 
is  required  by  general  uniform  laws  to  provide  for  the  election 
and  appointment  in  the  several  counties  of  boards  of  supervis- 
ors, sheriffs,  county  clerks,  district  attorneys,  and  such  other 
officers  as  public  convenience  may  require.  "It  shall  regulate 
the  compensation  of  all  such  officers,  in  proportion  to  duties, 
and  for  "this  purpose  may  classify  the  counties  by  population; 
and  it  shall  provide  for  the  strict  accountability  of  county  and 
township  officers  for  all  fees  which  may  be  collected  by  them, 
and  for  all  public  and  municipal  moneys  which  may  be  paid  to 
them,  or  officially  come  into  their  possession."  (Const.,  art. 
XI,  sec.  5.)  To  carry  out  this  mandate  of  the  constitution,  the 
legislature,  in  1883,  passed  a  county  government  act.  (Stats. 
1883,  p.  299.)  This  act  revised  the  whole  subject  of  the  duties 
of  county  officers,  and  provides  for  classifying  the  different 
counties  by  population  for  the  purpose  of  regulating  compensa- 
tion. Generally  speaking,  the  manner  of  compensating  officers 
is  completely  changed.  Fees  collected  go  to  the  treasury,  and 
officers  get  flat  salaries.  It  contains  some  forty  odd  classes. 
The  opening  paragraph  of  each  section  at  the  beginning  of 
each    class    reads   something   like    this:  "In   counties   of    the 

class  the  county   officers  shall  receive   as  compensation 

for  their  services  required  by  law,  or  by  virtue  of  their  office, 
the  following  salaries,  to  wit."  Several  county  govern- 
ment acts  have  been  passed  since  the  first,  in  1883.  Defend- 
ant Fay  was  acting  as  district  attorney  under  the  act  passed 
in  1893.  (Stats.  1893,  p.  346.)  This  contains  a  classification 
of  counties,  as  did  the  former  acts  on  the  same  subject,  and  the 
county  of  Kern  belongs  to  the  thirty-fifth  class.  "In  counties 
of  the  thirty-fifth  class,  the  county  officers  shall  receive  as  com- 
pensation for  the  services  required  of  them  by  law  the  follow- 
ing salaries,  to  wit."  (County  Government  Act  1893,  sec.  197.) 
Then  follows  a  list  of  the  county  officers  of  said  class,  with  their 
respective  salaries,  and  to  the  district  attorneys  a  salary  of  two 
thousand  dollars  per  annum.     Section  216  reads:  "The  salaries 
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and  fees  provided  in  this  act  shall  be  in  full  compensation  for 
all  services  of  every  kind  and  description  rendered  by  the  offi- 
cers therein  named,  either  as  officers,  or  ex  officio  officers,  their 
deputies,  and  assistants,  unless  in  this  act  otherwise  provided." 

As  to  the  office  of  district  attorney,  it  is  nowhere  otherwise 
provided  in  said  act.  On  the  other  hand,  in  the  section  defining 
the  duties  of  the  district  attorney,  it  is  declared  that  he  must, 
"on  the  first  Monday  of  each  month,  file  with  the  auditor  an 
account,  verified  by  his  oath,  of  all  moneys  received  by  him  in 
his  official  capacity  during  the  preceding  month,  and  at  the 
same  time  pay  them  over  to  the  county  treasurer."  (County 
Government  Act  1893,  sec.  136;  Stats.  1893,  p.  380.)  It  would 
seem  quite  clear  that  under  the  provisions  of  the  County  Gov- 
ernment Act  of  1893,  the  district  attorney  is  not  permitted  to 
retain  for  his  own  use  any  moneys'collected  by  him  in  his  official 
capacity;  that  the  salary  prescribed  by  said  act  is  intended  to 
compensate  said  officer  in  full  for  all  services  rendered  by  him. 
Changing  the  rule  for  compensating  the  district  attorney  so 
that  he  may  not  retain  any  fees  collected  to  his  own  use,  does 
not  necessarily  repeal  section  3553  of  the  Political  Code  in  ref- 
erence to  the  costs,  including  an  attorney's  fee,  collectible  in 
suits  of  the  character  that  were  prosecuted  in  this  case.  It 
would  be  immaterial,  however,  whether  that  section  were  re- 
pealed or  not;  the  money  in  this  case  was  collected  by  appellant, 
Fay,  in  his  official  capacity  as  district  attorney,  and  he  cannot 
now  be  heard  to  say  that  it  was  paid  to  him  illegally,  and  that 
he,  therefore,  has  a  right  to  retain  it.  (People  v.  Hamilton,  103 
Cal.  488;  McKee  v.  Monterey  County,  51  Cal.  275;  People  v. 
Bunker,  70  Cal.  212.) 

Judgment  affirmed. 

Garoutte,  J.,  and  Harrison,  J.,  concurred. 
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[Sac.  No.  735.     Department  One.— February  12,  1901.1 

FRANK  P.  CADY,  Appellant,  v.  EDWARD  T.  PURSER  et 
al.,  Respondents. 

Mortgage — Erroneous  Record — Constructive  Notice — Protection  of 
Subsequent  Pi-rchaser. — A  mortgage  of  land  erroneously  recorded 
in  a  book  of  "Bills  of  Sale  and  Agreements"  does  not  give 
constructive  notice  to  a  subsequent  purchaser  of  the  land  at 
sheriff's  sale.  Such  purchaser  is  protected,  in  the  absence  of 
actual  notice  of  the  mortgage,  and  has  a  right  to  rely  upon  the 
absence  of  constructive  notice  on  the  face  of  the  proper  book 
of  record. 

Id. — Agency  of  Recorder  for  Party  Recording — Errors  and  Omis- 
sions.— For  the  purpose  of  correct  transcription  of  an  instrument 
into  the  appropriate  book  of  record,  the  recorder  is  the  agent 
of  the  party  recording  the  instrument,  and  errors  or  omissions 
in  the  record  are,  in  law,  his  errors  and  omissions. 

Id. — Construction  of  Code  —  Filing  and  Record  of  Instrument. — 
Section  1170  of  the  Civil  Code,  providing  that  a  properly  framed 
instrument  is  "deemed  to  be  recorded"  when  "deposited  in 
the  recorder's  office  with  the  proper  officer  for  record,"  must 
be  read  with  section  1213  of  that  code,  making  the  instrument 
"acknowledged  or  proved  and  certified  and  recorded  as  pre- 
scribed by  law"  constructive  notice  of  its  contents,  and  each 
is  to  be  construed  with  reference  to  the  purposes  for  which  it 
was  enacted.  The  instrument  cannot  be  constructive  notice  of 
its  contents  unless  "recorded  as  prescribed  by  law,"  which  can- 
not take  place,  under  section  1171  of  the  Civil  Code,  construed 
with  sections  124  and  125  of  the  County  Government  Act,  until 
the  instrument  has  been  transcribed  into  the  proper  book, 

Id. —Title  by  Prescription  not  of  Record — Mortgage  and  Sheriff's 
DEED — Registry  Law — Effect  of  Possession. — The  fact  that  the 
corporation  whose  property  was  mortgaged,  and  subsequently 
sold  and  conveyed  under  execution  by  the  sheriff's  deed  to  an- 
other party,  held  a  title  by  prescription,  which  was  not  re- 
corded, cannot  affect  the  provisions  of  the  recording  act  as  be- 
tween the  mortgagee  and  the  sheriff's  grantee.  The  possession 
of  the  land  by  the  corporation  at  the  time  of  the  sheriff's  deed 
was  prima  facie  evidence  of  its  title. 

Id. — Subsequent  Foreclosure  of  Mortgage — Paramount  Title  of 
Purchaser. — The  paramount  title  of  the  purchaser  at  sheriff's  sale 
is  not  a  proper  subject  of  litigation  in  a  subsequent  action  to 
foreclose  the  mortgage,  and  if  not  expressly  adjudicated  in  such 
action  cannot  be  affected  by  the  decree  of  foreclosure,  nor  by 
the  sheriff's  sale  under  the  decree. 
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Id. — Date  of  Mortgage  as  to  Purchaser — Relation  of  Title  Under 
Decree. — The  mortgage,  being  void  as  to  the  purchaser  for  want  of 
proper  record  had  no  existence  as  to  him  until  the  commence- 
ment of  the  action  to  foreclose  it;  and  the  title  under  the 
decree  cannot,  as  to  the  paramount  title  of  the  purchaser, 
if  not  expressly  adjudicated  by  the  decree,  be  deemed  to  relate 
back  of  the  commencement  of  the  suit  to  the  actual  date  of  the 
mortgage. 

Id. — Parties  to  Foreclosure — Issue  as  to  Purchaser's  Right — Res- 
ervation in  Decree — Estoppel — Action  to  Quiet  Title. — Where 
the  purchaser  at  the  sheriff's  sale  was  made  a  party  defend- 
ant to  the  foreclosure  suit,  under  an  averment  that  his  interest 
was  subject  and  subordinate  to  that  of  the  mortgagee,  and 
he  took  issue  upon  that  averment,  and  pleaded  his  title  as 
paramount  thereto,  and  all  paramount  rights  of  defendants,  ex- 
cepting the  defendant  mortgagor,  were  reserved  in  the  decree, 
such  purchaser  is  not  estopped  by  the  decree  from  asserting  his 
paramount  right  in  an  action  by  him  to  quiet  his  title  against 
the  purchaser  under  the  decree  of  foreclosure. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lassen 
County.     C.  E.  McLaughlin,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Goodwin  &  Goodwin,  for  Appellant. 

The  improper  record  of  the  mortgage  was  wholly  inopera- 
tive as  constructive  notice.  (Watkins  v.  Wilhoit,  104  Cal. 
395;  Donald  v.  Beals,  57  Cal.  399;  Chamberlain  v.  Bell,  7  Cal. 
292:  Pringle  v.  Dunn,  37  Wis.  449-601;  Van  Thorniley  v.  Peters, 
26  Ohio  St.  471;  Lueh's  Appeal,  44  Pa.  St.  519;  C alder  v.  Chap- 
man, 52  Pa.  St.  3592;  McLanahan  v.  Reeside,  9  Watts,  5083; 
Grimstone  v.  Carter,  3  Paige,  4214;  Terrell  v.  Andrew  County, 
41  Mo.  309;  Sawyer  v.  Adams,  8  Vt.  172 5;  Neslin  v.  Wells,  104 
U.  S.  428;  Jones  on  Mortgages,  sees.  550,  551;  Pomeroy's  Equity 
Jurisprudence,  sec.  653.)  The  purchaser  at  the  sheriff's  sale, 
not  having  actual  notice  of  the  prior  mortgage,  was  protected 
therefrom  when  the  certificate  of  sale  was  recorded.  {Foorman 
v.  IVallace,  75  Cal.  552.) 

A.  L.  Shinn,  for  Respondents. 


1  10  Am.  Rep.  772.  «  24  Am.  Dec.  230. 

*  01  An-.  Dec.  168.  »  30  Am.  Dec.  450. 

•  30  Am.  Dec.  136. 
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The  mortgage  was  deemed  recorded  when  it  was  filed  for 
record,  and  error  in  transcribing  does  not  affect  the  mortgagees. 
(Civ.  Code,  sec.  1170;  Jones  on  Mortgages,  sec.  552;  Wade  on 
Notice,  sec.  162;  Devlin  on  Deeds,  sec.  681;  20  Am.  &  Eng. 
Ency.  of  Law,  572;  Webb  on  Eecord  Title,  sec.  10;  Lignoski 
v.  Crooker,  86  Tex.  324;  Swepson  v.  Bank,  9  Lea,  713;  Fardbee 
v.  McKerrihan,  172  Pa.  St.  234°;  Deming  v.  Miles,  35  Neb. 
739 7;  Chandler  v.  Scott,  127  Ind.  226;  People  v.  Bristol,  35 
Mich.  28;  Crews  v.  Taylor,  56  Tex.  461;  Beverley  v.  Ellis,  1 
Eand.  102;  Mutual  Life  Ins.  Co.  v.  Bake,  87  N.  Y.  257-64: 
Oats  v.  Walls,  28  Ark.  244;  Nichols  v.  Reynolds,  1  R.  I.  308; 
Marlet  v.  Einman,  77  Wis.  1369;  Meherin  v.  Oaks,  67  Cal.  57.) 

HARBISON,  J. — Suit  to  quiet  title.  Each  party  to  the  ac- 
tion claims  title  to  the  land  in  controversy  under  the  Eagle 
Lake  Land  and  Irrigation  Company,  a  corporation — the  plain- 
tiff by  virtue  of  a  sheriff's  deed  under  two  judgments  rendered 
against  the  corporation,  and  the  defendant  by  virtue  of  a  sher- 
iff's sale  under  a  judgment  foreclosing  a  mortgage  executed  by 
the  corporation.  Judgment  was  rendered  in  favor  of  the  de- 
fendants, and  plaintiff  has  appealed. 

The  plaintiff  obtained  a  judgment  against  the  corporation 
upon  a  money  demand,  June  13,  1893,  and  at  the  sheriff's  sale 
under  an  execution  issued  thereon,  purchased  the  lands  de- 
scribed in  the  complaint  herein  on  February  23,  1894,  and  the 
sheriff's  certificate  therefor  was  delivered  to  him  and  recorded 
March  5,  1894,  and  the  deed  thereon,  August  24,  1894. 
Charles  Hartson  obtained  a  judgment  against  the  corporation 
July  14,  1893,  and  at  the  sheriff's  sale  under  an  execution  is- 
sued thereon  purchased  the  same  lands  and  received  the  sher- 
iff's certificate  therefor,  which  was  recorded  February  19,  1894. 
The  sheriff's  deed  upon  this  certificate  was  executed  to  the 
plaintiff  December  21,  1894,  by  virtue  of  an  assignment  of  the 
certificate  to  him  made  by  Hartson,  March  29th.  May  24,  1892, 
the  corporation  executed  a  mortgage  upon  the  lands  to  the 
defendant  Purser.  This  mortgage  was  filed  for  record  in  the 
office  of  the  county  recorder  on  November  22,  1892,  and  was 


•  51  Am.  St.  Ren.  734.  •  30  Am.  Dec.  238. 

T  37  Am.  St.  Rep.  464.  •  20  Am.  St.  Rep.  102. 
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recorded  in  book  "A"  of  "Bills  of  Sale  and  Agreements." 
March  26,  1804,  Purser  commenced  an  action  to  foreclose  this 
mortgage,  making  Cady  and  Hartson  defendants  therein. 
Judgment  was  thereafter  rendered  in  this  action  for  a  sale  of 
the  mortgaged  premises  in  satisfaction  of  Purser's  claim,  but 
declaring  that  "said  foreclosure  sale  shall  be  without  preju- 
dice to  any  and  all  prior  and  paramount  rights  of  the  said  de- 
fendants, except  the  defendant  Eagle  Lake  Land  and  Irriga- 
tion Company."  At  the  sale  under  this  judgment  Purser  pur- 
chased the  lands,  and  afterward  received  a  sheriff's  deed  there- 
for. 

1.  Under  the  foregoing  facts  it  must  be  held  that  at  the  time 
the  plaintiff  and  Hartson  purchased  the  lands  at  the  sheriff's  sale, 
they  did  not  either  of  them  have  any  notice  of  the  mortgage  from 
the  corporation  to  Purser.  Whether  subsequent  purchasers  or 
mortgagees  are  charged  with  constructive  notice  of  the  contents 
of  an  instrument  that  has  been  filed  for  record  in  the  recorder's 
office,  notwithstanding  such  instrument  is  afterward  incorrectly 
or  improperly  copied  into  the  books  kept  therefor,  has  been  de- 
cided differently  in  different  states,  but  it  was  held  at  an  early 
day  in  this  state,  and  must  be  regarded  as  a  settled  rule,  that 
they  have  constructive  notice  of  only  such  matters  as  appear 
from  the  instruments  as  copied  into  the  proper  books.  In 
Chamberlain  v.  Bell,  7  Cal.  292,10  it  was  held  that  an  instru- 
ment which  was  incorrectly  transcribed  by  the  recorder  did  not 
give  constructive  notice  of  its  contents  to  a  subsequent  pur- 
chaser, but  that  such  purchaser  had  the  right  to  rely  upon  the 
instrument  as  it  appeared  upon  the  face  of  the  record.  In 
Donald  v.  Beate,  57  Cal.  399,  the  court  said  that  where  there 
is  a  conflict  between  the  actual  record  as  it  appears  in  the 
record  book,  and  the  constructive  record  by  the  indorsement 
made  upon  the  instrument  at  the  time  it  was  deposited  for 
record,  the  latter  must  give  way  to  the  former.  In  Watkins  v. 
WWioit,  10-1  Cal.  395,  it  was  held  that  an  assignment  for  the 
benefit  of  creditors  was  sufficiently  recorded,  so  far  as  creditors 
are  concerned  by  a  compliance  with  section  1170  of  the  Civil 
Code,  but  it  was  also  said  that  to  be  effective  against  subsequent 
purchasers  or  mortgagees,  and  so  as  to  give  them  constructive 
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notice,  it  must  be  recorded  in  accordance  with  the  provisions  of 
section  1213  of  the  Civil  Code.  Meherin  v.  Oaks,  67  Cal.  57, 
cited  by  the  respondent,  was  an  action  against  the  sheriff  for 
an  unlawful  seizure  and  sale  of  mortgaged  property,  contrary 
to  section  2969  of  the  Civil  Code,  and  did  not  involve  any  ques- 
tion of  the  rights  of  a  subsequent  purchaser.  It  appeared  that 
before  the  sale  by  the  sheriff  the  mortgagee  gave  him  actual 
notice  of  the  existence  of  the  mortgage,  and  the  decision  went 
upon  the  ground  that  he  was  thereby  put  upon  inquiry.  Hav- 
ing received  actual  notice  of  the  mortgage,  there  was  no  place 
for  the  doctrine  of  constructive  notice,  and  what  the  court  said 
with  reference  to  section  1170  was  irrelevant.  The  principle 
upon  which  the  rule  rests  is,  that  as  under  the  provisions  of  the 
recording  act,  if  the  grantee  of  an  interest  in  lands  would  pro- 
tect himself  against  subsequent  purchasers  or  encumbrancers, 
he  must  give  notice  of  his  interest,  and  as  the  statute  provides 
for  constructive  notice  in  the  place  of  actual  notice,  it  is  in- 
cumbent upon  him  to  comply  with  all  the  requirements  pre- 
scribed for  such  constructive  notice,  one  of  which  is  the  correct 
transcription  of  the  instrument  into  the  appropriate  book. 
(Neslin  v.  Wells,  104  U.  S.  428;  Terrell  v.  Andrew  County,  44 
Mo.  309.)  For  this  purpose  the  recorder  is  the  agent  of  such 
grantee,  and  the  errors  or  omissions  of  the  recorder  in  making 
such  transcription  are  his  errors  or  omissions  in  the  same  man- 
ner as  are  the  errors  of  a  sheriff  in  executing  a  writ,  or  of  a 
clerk  in  recording  an  order  or  a  judgment. 

The  provision  in  section  1170  of  the  Civil  Code,  that  "an 
instrument  is  deemed  to  be  recorded  when,  being  duly  acknowl- 
edged or  proved  and  certified,  it  is  deposited  in  the  recorder's 
office  with  the  proper  officer,  for  record,"  must  be  read  in  con- 
nection with  the  provisions  of  section  1213,  that  "every  con- 
veyance of  real  property  acknowledged  or  proved  and  certified 
and  recorded  as  prescribed  by  law,  from  the  time  it  is  filed  with 
the  recorder  for  record,  is  constructive  notice  of  the  contents 
thereof  to  subsequent  purchasers  and  mortgagees,"  and  each 
must  be  construed  with  reference  to  the  purposes  for  which 
it  was  enacted.  Section  1170  is  a  part  of  article  II  of  the  chap- 
ter on  recording  transfers,  which  treats  of  the  "Mode  of  Ee- 
cording,"  and  designates  the  time  at  which  the  instrument  shall 
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be  deemed  to  be  recorded;  while  section  1213  is  in  article  IV, 
which  treats  of  the  "Effect  of  Becording  or  the  Want  Thereof," 
and  specifies  the  conditions  under  which  such  effect  will  be 
given  to  the  instrument.  For  the  purpose  of  complying  with 
a  statutory  requirement,  as  in  the  case  of  official  bonds  or  cer- 
tificates of  marriage,  where  the  evident  purpose  of  the  statute 
is  to  make  the  instrument  a  matter  of  public  record,  or  when 
the  recording  of  an  instrument  is  an  essential  step  in  perfecting 
some  right  or  completing  some  act  of  the  party,  as  in  the  case 
of  a  declaration  of  homestead,  or  an  assignment  for  the  bene- 
fit of  creditors,  the  depositing  of  the  instrument  in  the  record- 
er's office  is  sufficient;  but,  when  merely  making  a  record  of  the 
instrument  is  not  the  ultimate  purpose  of  the  party,  but  the 
recording  of  the  instrument  is  the  means  by  which  his  ultimate 
purpose  is  to  be  carried  into  effect,  as  when  his  purpose  is  to 
give  notice  of  his  interest  in  real  estate,  section  1213  requires 
not  only  that  the  instrument  shall  be  filed  with  the  recorder  for 
record,  but  that  it  shall  also  be  "recorded  as  prescribed  by  law." 
By  this  requirement,  in  order  that  constructive  notice  of  the 
contents  shall  be  given  to  subsequent  purchasers  and  mort- 
gagees, the  legislature  must  have  intended  something  in  addi- 
tion to  depositing  the  instrument  in  the  recorder's  office  for 
record,  since  that  had  already  been  provided  for  in  section  1170. 
The  word  "recorded"  in  ordinary  usage  signifies  copied  or 
transcribed  into  some  permanent  book.  In  Anderson's  Law 
Dictionary  the  term  "recording"  is  defined  "copying  an  instru- 
ment into  the  public  records  in  a  book  kept  for  that  purpose 
by  or  under  the  superintendence  of  the  officer  appointed  there- 
for." 

By  section  124  of  the  County  Government  Act  as  it  stood  at 
the  time  of  these  transactions  (Stats.  1891,  p.  324),  the  recorder 
was  required  to  "record  separately  in  large  and  well-bound  sep- 
arate books"  the  several  instruments  there  named,  and  section 
130  provided  that  when  any  instrument  was  deposited  in  his 
office  for  record,  he  "must  record  the  same  without  delay."  By 
section  125  the  recorder  is  required  to  keep  indexes  to  the  sev- 
eral instruments,  among  which  are  two  indexes  labeled,  respec- 
tively, "Mortgagors  of  Eeal  Property,"  and  '"Mortgagees  of 
Eeal  Property,"  with  the  pages  divided  and  so  headed  as  to 
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show  the  parties  and  date  and  place  of  record  of  each  mort- 
gage. In  addition  to  this,  section  1171  of  the  Civil  Code  pro- 
vides: "Grants  absolute  in  terms  are  to  be  recorded  in  one  set 
of  books  and  mortgages  in  another."  These  provisions  of  the 
statute  fully  indicate  that  an  instrument  is  not  "recorded  as 
prescribed  by  law"  until  it  has  been  transcribed  into  the  proper 
book.  The  policy  of  the  law  in  this  respect  is  to  afford  facili- 
ties for  intending  purchasers  or  mortgagees  of  land  in  examin- 
ing the  records  for  the  purpose  of  ascertaining  whether  there 
are  any  claims  against  it,  and  for  this  purpose  it  has  prescribed 
the  mode  in  which  the  recorder  shall  keep  the  records  of  the 
several  instruments;  and  an  instrument  must  be  recorded  as 
herein  directed  in  order  that  it  may  be  recorded  as  prescribed 
by  law.  If  recorded  in  a  different  book  from  the  one  directed, 
it  is  to  be  regarded  the  same  as  if  not  recorded  at  all.  In  Saw- 
yer v.  Adams,  8  Vt.  172,11  where  an  instrument  was  copied  into 
a  book  that  had  not  been  in  use  for  recording  purposes  for  many 
years,  it  was  held  that  the  book  was  improper  for  that  purpose 
and  that  the  instrument  was  not  "duly  recorded,"  the  court 
saying:  "The  act  of  the  town  clerk  was  as  wholly  inoperative 
as  if  he  had  written  this  deed  on  a  slate,  or  copied  it  into  his 
family  record."  The  same  principle  was  declared  in  New  Yorh 
Life  Ins.  Co.  v.  White,  17  N.  Y.  469.  In  Gillig  v.  Maass,  28 
N.  Y.  191,  a  mortgage  recorded  in  a  book  of  deeds  was  held  not 
to  be  duly  recorded,  and  therefore  not  to  give  constructive  no- 
tice of  its  existence.  There  is  no  provision  in  the  statutes  of 
this  state  authorizing  the  recorder  to  transcribe  any  instrument 
in  a  book  entitled  "Bills  of  Sale  and  Agreements,"  and  the 
above  provisions  requiring  him  to  record  mortgages  in  separate 
books,  and  to  keep  indexes  of  such  records,  lead  to  the  con- 
clusion that  the  record  of  the  mortgage  to  Purser  was  ineffec- 
tive for  giving  constructive  notice  of  its  contents. 

It  is  immaterial  that  the  corporation's  title  to  the  premises 
did  not  appear  of  record  in  the  recorder's  office.  The  provisions 
of  the  recording  act  are  not  limited  to  titles  which  appear  of 
record,  but  are  applicable  as  well  to  those  which  exist  by  virtue 
of  prescription.     The  possession  of  the  land  by  the  corporation 
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at  the  time  of  the  sheriff's  sale  was  prima  facie  evidence  of  its 
title. 

2.  The  rights  acquired  by  the  plaintiff  under  the  sheriff's 
sale  were  not  affected  by  the  judgment  in  the  action  of  Purser 
for  the  foreclosure  of  his  mortgage,  or  by  the  sale  under  this 
judgment.  By  virtue  of  the  provisions  of  section  1214  of  the 
Civil  Code,  the  omission  of  Purser  to  have  his  mortgage 
properly  recorded  rendered  it  void  as  against  the  plaintiff. 
The  plaintiff,  purchasing  at  a  sale  under  his  own  judgment,  was 
a  hona  fide  purchaser  for  value,  and  the  certificate  of  sale  was 
a  conveyance  by  which  an  interest  in  the  property  was  created, 
and,  as  it  was  immediately  recorded,  it  had  priority  over  the 
mortgage  to  Purser.  (Foorman  v.  Wallace,  75  Cal.  552.)  There 
was  no  record  of  the  Purser  mortgage  prior  to  the  action  for  its 
foreclosure. 

It  has  been  stated  in  several  cases  that  the  effect  of  a  sale 
under  a  judgment  in  foreclosure  is  to  transfer  to  the  purchaser 
the  title  of  the  mortgagor  as  it  existed  at  the  date  of  the  mort- 
gage, and  that  in  an  action  for  its  foreclosure  the  rights  of  de- 
fendants which  were  acquired  subsequent  to  its  date  are  extin- 
guished by  such  sale;  and  it  is  contended  by  the  respondents 
that,  as  the  rights  of  the  plaintiff  herein  were  acquired  subse- 
quent to  the  execution  of  the  Purser  mortgage,  and,  as  he  was  a 
defendant  in  the  suit  for  its  foreclosure,  his  rights  so  acquired 
were  extinguished  by  the  sale  under  the  judgment  in  that  ac- 
tion. These  expressions  in  reference  to  the  effect  of  a  sale 
under  foreclosure  were,  however,  but  the  statement  of  a  gen- 
eral principle  in  which  only  the  ordinary  facts  and  the  usual 
conduct  of  parties  were  to  be  considered,  but  are  inapplicable 
in  the  consideration  of  an  unusual  state  of  facts  or  conduct,  as 
where  the  mortgagee  fails  to  record  his  mortgage  until  after  a 
third  person  has  acquired  an  interest  in  the  land.  It  would  be 
a  harsh  rule  of  procedure  to  hold  that  the  foreclosure  of  a 
mortgage  which  the  statute  had  declared  to  be  void  would  ex- 
tinguish the  interest  of  such  third  person.  The  principle  is 
well  settled  that  paramount  and  adverse  titles  are  not  proper 
subjects  for  adjudication  in  actions  for  the  foreclosure  of  a 
mortgage.  The  adverse  title  hero  referred  to  is  not  limited  to 
one  which  is  adverse  to  the  title  which  was  in  the  mortgagor  at 
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the  date  of  the  mortgage,  but  includes  a  title  that  is  adverse  to 
that  which  the  mortgagee  brings  before  the  court.  A  title  may 
be  paramount  and  superior  to  the  title  of  the  mortgagee,  al- 
though acquired  after  the  date  of  the  mortgage,  and,  if  after 
the  execution  of  the  mortgage,  a  purchaser  from  the  mortgagor 
acquires  a  title  which  is  superior  to  that  of  the  mortgagee,  that 
title  is  adverse  to  the  mortgagee's  title.  The  provision  in  sec- 
tion 1214  of  the  Civil  Code,  by  which  the  failure  of  the  mort- 
gagee to  record  his  mortgage  renders  it  "void"  as  against  sub- 
sequent purchasers  or  mortgagees,  deprives  it  of  all  considera- 
tion in  reference  to  its  date,  and  requires  it  to  be  treated  as  if 
it  had  been  executed  subsequent  to  the  record  of  the  subsequent 
purchaser.  Being  void  as  against  him,  neither  its  date  nor  its 
contents  can  be  available  to  defeat  his  title.  As  against  the 
plaintiff  herein  the  mortgage  of  Purser  had  no  existence  until 
the  commencement  of  his  action  for  its  foreclosure.  (Foorman 
v.  Wallace,  supra;  Emeric  v.  Alvarado,  90  Cal.  444,  468-71; 
Duff  v.  Randall,  116  Cal.  231.12) 

The  title  of  the  plaintiff  being,  therefore,  adverse  and  supe- 
rior to  that  held  by  Purser,  the  plaintiff  was  not  a  necessary 
party  to  the  foreclosure,  and,  although  he  was  made  a  party,  the 
facts  presented  upon  the  record  were  insufficient  to  render  the 
judgment  against  him  a  bar  to  his  assertion  herein  of  his 
superior  title.  The  complaint  simply  alleged  that  he  had  or 
claimed  to  have  some  interest  in  the  lands,  but  that  such  claim 
was  "subsequent,  subject,  and  subordinate  to  the  lien  of  the 
plaintiff."  In  his  answer  thereto  the  plaintiff  herein  de- 
nied this  allegation  and  affirmatively  alleged  that  his  claim 
was  not  subsequent,  subject,  or  subordinate  to  the  plain- 
tiff's lien.  The  court  made  no  finding  upon  this  issue,  but 
merely  found  that  the  defendants  claimed  some  interest  in 
the  premises,  and  in  its  judgment  expressly  decreed  "that  said 
foreclosure  sale  shall  be  without  prejudice  to  any  and  all  prior 
and  paramount  rights  of  the  defendants,  except  the  defendant 
Eagle  Lake  Land  and  Irrigation  Company."  There  was,  there- 
fore, no  adjudication  upon  the  issue  whether  the  title  of  the 
plaintiff  herein  was  subordinate  to  the  claim  of  the  mortgagee, 
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and  the  plaintiff  is,  therefore,  not  estopped  thereby  from  as- 
serting in  this  action  his  claim  of  title  to  the  lands  purchased 
by  him  at  the  sheriff's  sale.  {Beronio  v.  Ventura  County  Lumber 
Co.,  129  Cal.  232.13)  As  we  have  seen  that  his  title  hereby  ac- 
quired is  superior  to  that  derived  under  the  mortgage,  the  provi- 
sions in  the  decree  foreclosing  all  persons  having  liens  subse- 
quent to  the  lien  of  the  plaintiff  therein  is  inapplicable  to  the 
plaintiff  herein,  and  the  superior  court  erred  in  holding  that 
the  plaintiff  herein  has  no  title  to  the  lands,  and  in  rendering 
judgment  in  favor  of  the  defendants. 

The  judgment  and  order  denying  a  new  trial  are  reversed. 

Garoutte,  J.,  and  Van  Dyke,  J.,  concurred. 

Hearing  in  Bank  denied. 


[Sac.  No.  699.    Department  One— February  12,  1901.] 
J.  R.  EATON",  Respondent,  v.  T.  R.  NORRIS  et  al.,  Appellants. 

Mining  Claims — Validity  of  Location  Under  State  Statute — Prior 
Valid  Location.— A  location  of  a  mining  claim  made  subsequent 
to  the  passage  of  the  state  statute  of  March  27,  1897,  "pre- 
scribing the  manner  of  locating  mining  claims,"  must  depend 
for  its  validity  upon  a  compliance  with  the  provisions  of  that 
act,  if  the  ground  was  open  to  location;  but  if  a  valid  location 
was  made  prior  to  that  statute,  and  remained  in  force,  no  valid 
location  could  be  made  under  the  statute. 

Id. — Location  Under  Act  of  Congress — Marking  of  Boundaries. — A 
location  made  prior  to  the  passage  of  the  act  of  March  27, 
1897,  in  the  absence  of  local  usages  or  customs,  must  be  gov- 
erned as  to  its  validity  exclusively  by  the  Revised  Statutes 
of  the  United  States,  and  especially  by  section  2324  thereof, 
requiring  that  "the  location  must  be  distinctly  marked  on  the 
ground  so  that  its  boundaries  can  be  readily  traced." 

Id. — Ultimate  Fact — Identification  of  Claim — Question  for  Jury. — 
The  ultimate  fact  to  be  determined  as  to  a  location  made  ex- 
clusively  under  the  act   of    Congress   is  the  placing  of  such 
marks  upon  the  ground  as  will  identify  the  claim,  by  being  of 
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such  character  that  its  boundaries  can  be  readily  traced;  and 
it  is  a  question  for  the  jury,  or  for  the  court  sitting  as  a  jury, 
to  determine  whether  this  has  been  effected. 

Id. — Sufficiency    of    Findings  —  Marks    of    Location  —  Tracing    of 
Boundaries. — Where   marks  of  location   specifically  found    by  the 
court   are   of   such   a  character    that  it   is   evident    that    the 
"boundaries  can  be  readily  traced,"  the  findings  will  be  suffi- 
cient,  though  they  do  not  state  that   fact  in   express  words. 

Id. — Monuments  on  the  Ground. — In  considering  the  question  whether 
the  boundaries  of  the  claim  can  be  readily  traced,  not  only 
are  monuments  placed  at  the  corners  of  the  claim  at  the  incep- 
tion of  the  location  to  be  considered,  but  also  all  other  objects 
or  monuments  placed  on  the  ground  prior  or  subsequent  to  the 
location,  for  the  purpose  of  marking  or  identifying  it,  without 
regard  to  the  mode  of  identification. 

Id. — Sufficiency  of  Marks  and  Monuments. — Where  the  plaintiff  lo- 
cated two  adjoining  quartz  claims,  each  marked  at  the  corners 
by  four  oak  stakes,  two  of  the  stakes  being  on  the  dividing 
line,  in  the  center  of  which  was  an  oak  tree  blazed  on  each 
side,  upon  each  side  of  which  the  ledge  was  uncovered,  and 
upon  which  tree  notices  of  location  were  placed,  describing 
each  claim  by  courses  and  distances  from  the  tree  and  from 
stake  to  stake,  to  the  place  of  beginning,  and  deep  cuts  were 
subsequently  made  in  the  ledge,  and  a  house  was  built  near 
the  dividing  line,  in  which  the  plaintiff's  men  were  living, 
the  location  is  sufficiently  marked  upon  the  ground. 

Id. — Notices  of  Location. — The  posted  notices  of  location  cannot  be 
substituted  for  the  marking;  but  they  may  be  an  aid  in  deter- 
mining the  situs  of  the  monuments,  and  constitute  a  part  of 
the  marking,  and  are  not  of  minor  importance  where  the  loca- 
tion is  followed  by  the  actual  and  continued,  working  of  the 
claim. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Siskiyou 
County  and  from  an  order  denying  a  new  trial.  J.  S.  Beard, 
Judge. 

The  facts  are  stated  in  the  opinion. 

Warren  &  Taylor,  for  Appellants. 

Gillis  &  Tapscott,  for  Respondent. 

SMITH,  C. — An  appeal  from  a  judgment  against  the  defend- 
ants and  from  an  order  denying  a  new  trial.  The  suit  was  to 
quiet  title  to  two  mining  claims  particularly  described,  and 
known  as  the  Luella  Quartz  Mining  Claim — and  the  Extension 
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ox  the  same.  The  former  claim  was  Located  January  1}  L896, 
by  the  plaintiff;  the  latter  by  his  wife,  who  conveyed  to  him 
prior  to  the  beginning  of  the  suit — he  conveying  to  her  an  un- 
divided half  of  his  original  claim.  The  defendants  claim  under 
a  later  location  of  date  January  15,  1898;  and  their  location, 
being  subsequent  to  the  act  of  March  27,  1897,  "prescribing  the 
manner  of  locating  mining  claims"  (Stats.  1897,  p.  214),  nmsl 
depend  for  its  validity  on  compliance  with  the  provisions  of 
that  act,  with  which  the  court  found  they  failed  to  comply. 
As  conclusions  of  law,  the  court  found  that  the  defendants' 
location  was  void,  and  that  the  plaintiff,  being  in  possession, 
was  entitled  to  judgment  against  them  as  mere  trespassers.  It 
is  now  urged  by  the  appellants  that  their  location  was  valid,  and 
the  findings  to  the  contrary  unsupported  by  the  evidence.  But 
the  first  question  to  be  determined  is  as  to  the  validity  of  the 
plaintiff's  location;  for  if  this  was  valid  the  claims  were  not 
open  to  location  by  the  defendant. 

The  plaintiff's  locations  being  anterior  to  the  act  of  March 
27,  1897 — and  there  being  in  this  case  no  local  usage  or  cus- 
toms— must  be  governed,  with  regard  to  their  validity,  exclu- 
sively by  the  provisions  of  chapter  VI  of  title  XXXII  of  the 
Revised  Statutes  of  the  United  States,  and  especially  by  those 
of  section  2321  (Rev.  Stats.,  p.  428);  the  sole  requirement  of 
which  is  that  "the  location  must  be  distinctly  marked  on  the 
ground  so  that  its  boundaries  can  be  readily  traced."  The 
court  finds  specifically  how  the  locations  were  in  fact  marked 
on  the  ground,  but  does  not  find,  in  words,  that  the  marks 
found  were  such  that  the  boundaries  could  "be  readily  traced" ; 
and  it  is  objected  that  in  the  absence  of  such  a  finding  the  judg- 
ment cannot  be  sustained. 

It  is,  no  doubt,  true  that  the  ultimate  fact,  in  determining 
the  validity  of  a  location,  is  the  placing  of  such  marks  on  the 
ground  as  to  identify  the  claim,  or — to  use  the  language  of  the 
statute — of  such  a  character  that  the  boundaries  can  be  readily 
traced,  and  that  it  is  for  the  jury,  or  court  sitting  as  a  jury, 
to  determine  whether  this  has  been  effected.  (1  Lindley  on 
Mines,  sec.  373;  Taylor  v.  Middleton,  67  Cal.  656;  Anderson  v. 
Black,  70  Cal.  230.)  But  where  specific  facts  arc  found  "from 
which  the  existence  of  the  ultimate  fact  must  be  conclusively 
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inferred,  the  finding  is  sufficient  as  the  finding  of  the  ultimate 
fact."  Hence  if  the  marks  of  location  as  found  by  the  court 
are  of  such  a  character  that  it  is  evident  that  the  boundaries 
can  be  readily  traced  the  finding  will  be  sufficient;  and  in  such 
a  case,  if  there  be,  in  addition  to  the  special  findings,  a  general 
finding  to  the  contrary,  the  findings  will  be  set  aside  as  con- 
flicting— as  was  in  fact  done  in  a  case  involving  the  validity  of 
mining  locations,  where  it  was  found  that  "said  locations  were 
not  distinctly  marked  on  the  ground  so  that  their  boundaries 
could  be  readily  traced."  (Howeth  v.  Sullenger,  113  Cal.  547.) 
The  question  to  be  considered,  therefore,  is  whether  in  this 
case  the  marking  of  the  location  as  found  was  sufficient.  And 
in  considering  this  question,  it  will  be  observed,  we  are  not 
confined  to  the  monuments  placed  at  the  corners  of  the  claim 
at  the  inception  of  the  location  for  the  purpose  of  marking  it, 
but  may  consider  also  all  other  objects  placed  on  the  ground, 
either  then  or  subsequently,  prior  to  the  defendant's  location, 
either  for  the  purpose  of  serving  as  monuments  or  otherwise. 
For  all  that  the  statute  requires  is  that  the  claims  be  marked 
distinctly  on  the  ground,  without  regard  to  the  mode. 

The  two  claims  of  the  plaintiff,  it  appears  from  the  findings, 
adjoin  each  other — the  Extension  being  north  of  the  Luella 
claim.  They  were  each  marked  at  the  corners  by  four  oak 
stakes,  about  a  foot  and  a  half  in  length,  flattened  on  two  sides, 
;  and  driven  into  the  ground  four  or  five  inches — two  of  the 
stakes  being  at  the  ends  of  the  dividing  line  and  common  to 
both  claims.  Some  of  the  stakes  were  in  the  brush,  others  in 
the  open  ground.  In  the  middle  of  the  dividing  line  was  an 
oak  tree,  blazed  by  the  plaintiff  on  two  sides,  on  which  the  no- 
tices of  location  were  posted.  In  these  the  two  claims  were 
described  respectively  by  courses  and  distances,  running  from 
the  tree  to  a  stake  and  from  stake  to  stake  to  the  point  of 
beginning.  The  quartz  ledge  had  been  previously  discovered  and 
work  had  been  done  in  developing  it  on  both  claims.  The  plain- 
tiff also  opened  up  and  uncovered  the  ledge  a  considerable  dis- 
tance from  the  tree  each  way.  Subsequently  the  ledge  was 
further  developed  by  three  different  cuts  sunk  deep  in  the 
rock,  aggregating  together  over  eighty  feet  in  length.     A  house 
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was  built  on  the  Luella  claim,  near  the  common  boundary  of 
the  two  claims,  in  which  the  plaintiff's  men  were  living. 

This,  I  think,  was  sufficient  under  the  most  stringent  con- 
struction of  the  law  (Southern  Cross  etc.  Co.  v.  Europa  etc. 
Co.,  15  Nev.  383);  and  indeed  the  case  seems  to  come  directly 
within  the  authority  of  Howeth  v.  SuIUnger,  supra. 

Stakes  driven  in  the  ground  are,  in  the  absence  of  con- 
venient natural  objects,  the  most  common  means  of  marking 
a  tract  of  land,  and  "the  most  certain  means  of  identification." 
(Hammer  v.  Garfield  Min.  etc.  Co.,  130  U.  S.  299;  1  Lindley  on 
Mines,  sec.  373,  p.  483.)  It  may  be  that  the  marking  of  the 
claim  by  substantial  stakes  at  four  corners  will  not  be  of  it- 
self sufficient  (Taylor  v.  Middleton,  supra);  but  here  it  is  found 
that  some  of  the  stakes  were  in  the  open  ground,  and  as  the 
ledge  had  been  sufficiently  developed  to  show  its  existence  and 
direction,  the  boundaries  of  the  claim  could  be  readily  traced 
from  these.  Both  claims  were  also  marked  by  the  blazed  oak, 
and  from  that  alone  the  boundaries  as  given  in  the  notice  could 
be  readily  traced.  The  posted  notices,  it  is  said,  cannot  be 
substituted  for  the  marking,  but  they  "may  be  an  aid  in  de- 
termining the  situs  of  the  monuments."  (1  Lindley  on  Mines, 
sec.  373,  p.  483.)  They  therefore  constitute  a  part  of  the 
marking,  as  does  every  other  object  placed  on  the  ground  for 
the  purpose  of  marking  it  or  otherwise,  if  it  in  fact  does  help  to 
mark  it.  It  may,  indeed,  oh  account  of  its  temporary  nature, 
be,  in  general,  of  minor  significance,  but  this  is  not  so  where 
the  location  is  followed  by  the  actual  and  continued  working 
of  the  claim.  (Jupiter  Min.  Co.  v.  Bodie  etc.  Min.  Co.,  7  Saw. 
110.)  I  think,  therefore,  that  the  plaintiff's  locations  were 
good,  and  the  findings  sufficient. 

This  conclusion  is  also,  in  some  degree,  supported  by  other 
findings  of  the  court,  which  are  "that  defendants  were  know- 
ing to  the  above  facts,  and  recognized  the  existence  of  said 
claims,  but  claimed  that  a  sufficient  amount  of  assessment 
work  had  not  been  performed  by  the  plaintiff";  and  that  one 
of  them  "had  been  watching  the  plaintiff  during  the  summer 
of  1897  to  see  if  he  did  the  required  amount  of  assessment  work 
on  his  claims."  It  appears,  therefore,  that  the  location  was  at 
least  sufficient  to  satisfy  the  defendants,   who  alone  are  ad- 
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versely  interested;  and  that  it  thus  effected  the  full  purpose 
contemplated  by  the  act. 

I  advise  that  the  judgment  and  order  appealed  from  be  af- 
firmed. 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  appealed  from  are  affirmed. 

Garoutte,  J.,  Van  Dyke,  J.,  Harrison,  J. 


[S.  F.  No.  1755.    Department  Two.— February  12,  1901.] 

H.  N.  GRAY,  Appellant,  v.  LA  SOCIETE  FRANCAISE  DE 
BIENFAISANCE  MUTUELLE,  Eespondent. 

Building  Contract — Extra  Work — Written  Order  Required. — Where 
by  the  terms  of  a  building  contract  it  was  provided  that  "no 
extra  work  shall  be  allowed  except  where  a  written  or- 
der from  the  architects  is  procured,  approved  by  the  building 
committee,"  and  all  increases  of  expenditure  were  required  to 
be  in  writing,  the  owner  of  the  building  cannot  be  charged  with 
extra  work  which  the  contractor  was  orally  requested  by  the 
architects  to  perform,  of  which  request  the  owner  and  the 
building  committee  were  ignorant. 

Id. — Provision  for  Arbitration — Value  of  Extra  Work. — Where  the 
contract  provided  that,  in  case  a  dispute  should  arise  between 
the  parties  respecting  the  valuation  of  any  extra  work,  two 
arbitrators  should  be  appointed,  with  power  to  choose  an  umpire, 
the  decision  of  any  two  of  whom  shall  be  final,  and  such  dis- 
pute arose,  and  no  request  or  attempt  for  arbitration  was  made 
by  the  plaintiff,  and  no  excuse  was  shown  by  him  for  not 
having  made  such  request  or  attempt,  the  plaintiff  is  precluded 
by  the  terms  of  the  contract  from  maintaining  an  action  for 
the  alleged  value  of  extra  work. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  denying  a  new  trial.  J.  M. 
Sea  well,  Judge. 

The  facts  are  stated  in  the  opinion. 


Feb.  1901.]      Gray  v.  La  Societe  Francaise,  etc.     567 
Fisher  Ames,  for  Appellant. 
A.  Comte,  and  Boyd  &  Fifield,  for  Kespondent. 

COOPEE,  C. — This  action  was  brought  to  foreclose  a  con- 
tractor's lien  for  work  and  labor  done  and  materials  furnished 
in  supplying  all  of  the  concrete  and  artificial  stone  work  for  the 
building  of  the  defendant  known  as  the  "French  Hospital''  in 
the  city  and  county  of  San  Francisco.  The  case  was  tried  be- 
fore the  court,  and  findings  filed  upon  which  judgment  was 
entered  for  defendants.  Plaintiff  made  a  motion  for  a  new 
trial  which  was  denied  and  this  appeal  is  from  the  order  deny- 
ing the  motion. 

It  is  claimed  that  the  evidence  is  insufficient  to  sustain  the 
findings  in  two  important  particulars  which  we  will  discuss 
in  the  order  as  set  forth  in  the  briefs.  On  the  seventh  day 
of  October,  1893,  the  plaintiff's  assignor,  a  corporation,  entered 
into  a  contract  in  writing  with  defendant  corporation,  by  the 
terms  of  which  the  said  assignor  of  plaintiff  agreed  to  furnish 
labor,  tools,  materials,  and  appliances  and  perform  and  complete 
all  the  excavating,  concrete,  artificial  stone  work,  cementing, 
and  other  work  as  shown  and  described  in  the  plans  and  specifi- 
cations made  by  the  architects  and  signed  by  the  parties  at  the 
lime  of  making  the  said  contract,  all  for  the  sum  of  twenty- 
five  thousand  eight  hundred  and  eighty-five  dollars.  The  work 
was  performed  and  the  contract  price  paid  as  agreed  upon. 
The  contention  here  is  not  as  to  the  amount  to  be  paid  under 
the  contract,  and  which  was  paid  thereunder,  but  is  as  to  an 
item  of  sixteen  hundred  and  eighty-four  dollars  and  fifty  cents, 
which  is  particularly  stated  in  fincTing  4  as  follows,  to  wit: 

"That  immediately  after  the  execution  of  said  written  con- 
tract the  said  Gray  Brothers'  Artificial  Stone  Paving  Company 
entered  upon  the  performance  thereof,  under  said  articles  of 
agreement  and  specifications,  and  while  they  were  so  engaged 
in  the  early  part  of  December,  1893,  William  Mooser,  one  of 
the  said  architects,  requested  said  corporation  orally  to  earn- 
up  the  concrete  walls  eighteen  inches  higher  than  called  for 
by  the  original  plans  and  specifications,  and  thai  .-aid  corpora- 
tion subsequently  complied  with  said  request,  and  did  carry 
np  said  concrete  walls  eighteen  inches  higher  than  called  for 
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by  said  plans  and  specifications,  and  in  so  doing  put  in  six 
thousand  seven  hundred  and  thirty-eight  cubic  feet  of  con- 
crete wall,  of  the  value  of  sixteen  hundred  and  eighty-four  dol- 
lars and  fifty  cents." 

The  court  found  in  effect  that  this  item  was  for  extra  work 
and  was  not  agreed  to  in  writing,  nor  requested  by  defendant 
nor  its  building  committee,  and  that  for  this  reason  plaintiff 
could  not  recover  therefor.  The  main  contention  of  appellant 
is  that  the  item  was  for  services  performed  under  the  original 
contract  and  was  not  for  extras,  and  that  the  work  was  done  at 
the  request  of  the  architect  of  defendant,  and  that  for  this 
reason  the  defendant  is  responsible.  The  contention  is  mainly 
based  upon  the  following  clause  in  the  specifications  which  were 
a  part  of  the  contract,  to  wit:  "If,  in  the  opinion  of  architects, 
any  particular  place  should  require  more  cement  or  more  thick- 
ness of  floor  or  concrete  than  is  called  for,  the  contractor  will 
have  to  do  the  same,  and  the  cost  of  said  work  to  be  determined 
by  the  architects." 

We  think,  without  regard  to  the  question  as  to  whether 
or  not  the  contested  item  is  for  extras  or  was  incurred  under 
the  authority  of  the  contract  and  said  quoted  clause  in  the 
specifications,  the  defendant  is  not  liable.  Immediately  follow- 
ing the  clause  quoted  from  the  specifications  and  as  a  part  of 
the  same  sentence  is  the  following:  "But  no  extra  work  shall 
be  allowed  except  where  a  written  order  from  architects  is  pro- 
cured, approved  by  the  building  committee."  The  court  found 
"that  the  request  of  the  architect  therefor  was  never  approved 
by  the  building  committee,  nor  was  the  cost  or  value  thereof 
ever  fixed  or  agreed  upon  or  prearranged."  This  finding  is 
supported  by  the  evidence.  It  follows  that  even  if  the  original 
contract  and  the  specification  quoted  authorized  the  carrying 
up  of  the  concrete  walls  eighteen  inches  higher,  it  could  only 
be  a  charge  against  defendant  when  done  under  a  written  or- 
der from  the  architect,  approved  by  the  building  committee. 
The  defendant  cannot  be  bound  outside  the  terms  of  its  con- 
tract. The  plaintiff  agreed  that  no  extra  work  should  be  allowed  • 
except  upon  a  written  order  from  the  architect,  approved  by  the 
building  committee.  It  did  not  procure  such  order,  and  there- 
fore must  be  held  to  the  terms  of  its  contract.     The  above  is 
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the  correct  interpretation  of  the  specification  and  was  the  true 
intent  of  the  parties  as  shown  by  the  other  parts  of  the  con- 
tract. It  is  provided  in  the  eighth  clause  that  '"should  the 
owner  or  the  architect  at  an)'  time  during  the  progress  of  the 
work  request  any  alterations  to,  or  omissions  from  this  contract, 
or  the  plans  or  specifications,  either  of  them  shall  be  at  liberty 
to  do  so  only  by  written  agreement."  It  is  provided  in  the 
ninth  clause:  "The  rule  of  practice  to  be  observed  in  the  ful- 
fillment of  the  last  foregoing  paragraph  (8)  shall  be  that  upon 
the  demand  of  either  the  contractor,  owner,  or  architect,  the 
character  and  valuation  of  any  or  all  changes,  omissions,  or 
extra  work,  shall  be  agreed  upon  and  fixed  in  writing,  signed 
by  the  owner  or  architect  and  the  contractor  prior  to  execu- 
tion." 

And  in  the  specifications  after  the  clause  hereinbefore  quoted 
in  specification  5  it  is  provided:  "And  in  all  cases  where  any 
alterations  or  additions  (if  any)  shall  involve  any  increase  of 
expenditure  not  included  or  provided  for  in  the  drawings,  speci- 
fications, or  contract,  then  authority  in  writing  shall  be  neces- 
sary and  cost  prearranged  before  such  work  shall  be  undertaken; 
neither  will  the  same  be  paid  for,  nor  any  allowance  be  made 
in  any  respect  thereof,  unless  the  work  in  question  shall  have 
been  executed  under  the  authority  of  such  written  order,  and 
said  order  be  produced  at  the  first  settlement  of  extra  account 
subsequent  to  the  date  thereof.  Said  written  order  to  be  given 
by  architects  and  approved  by  building  committee." 

It  thus  appears  that  the  parties  over  and  over  again  bound 
themselves  that  no  extras  or  extra  work  should  be  charged  for 
unless  agreed  to  in  writing  as  provided  in  the  contract  and 
specifications.  There  is  no  evidence  of  any  agreement  in  writ- 
ing as  to  the  item  in  contest.  There  is  no  evidence  that  it 
was  for  work  done  by  virtue  of  any  change  of  plans  approved 
by  the  building  committee.  Not  only  this,  but  the  court  finds 
"that  neither  the  defendant  nor  any  of  its  officers,  nor  its 
board  of  trustees  or  its  building  committee,  or  any  member 
thereof,  ever  knew  of  said  oral  request  of  the  architect,  or  that 
said  extra  work  was  being  done,  or  had  been  done  until  a 
considerable  time  subsequent  to  the  doing  of  said  extra  work."' 

This  finding  is  supported  by  the  evidence,  and  is  entirely 
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inconsistent  with  the  contention  of  appellant's  counsel  that  the 
defendant  waived  the  provisions  of  the  contract  requiring  all 
increases  in  expenditure  to  be  in  writing. 

In  J.  M.  Griffith  Co.  v.  Los  Angeles  (Cal.,  Sept.  3,  1898),  54 
Pac.  Rep.  383,  the  plaintiff  had  contracted  with  the  defendant 
for  a  fixed  price  to  construct  a  certain  sewer  leading  from  the 
city  of  Los  Angeles  to  the  Pacific  Ocean.  After  completing 
the  contract  the  plaintiff  claimed  an  amount  for  extras  in  fur- 
nishing, at  the  request  of  the  city  engineer,  who  had  charge 
of  the  work,  a  large  number  of  steel  bands  for  the  pipe,  in 
addition  to  those  required  in  the  specifications.  The  amount 
claimed  for  such  extras  was  four  thousand  and  twelve  dollars. 
The  contract  provided:  "No  extras  are  to  be  allowed  except 
upon  change  of  route  or  plan,"  and  in  regard  to  changes  in 
the  plans  it  provided:  "But  the  changes  so  made,  with  the  price 
to  be  added  to  or  deducted  from  the  contract  price,  shall  be' 
agreed  upon  between  the  parties  hereto  and  indorsed  upon  the 
contract,"  and  if  not  so  indorsed  "then  the  original  price  shall 
be  neither  increased  nor  diminished." 

This  court  held  that  the  amount  so  claimed  could  not  be 
recovered  and  in  the  opinion  said:  "The  contract,  however,  was 
plain  that  no  extras  should  be  allowed  except  on  change  of 
route  or  plans,  and  in  case  the  engineer  should  change  the 
plans,  still  no  extra  payment  was  provided  for  unless  the 
changes  so  made,  with  the  price  to  be  added  to  or  deducted  from 
the  contract  price,  'shall  be  agreed  upon  between  the  parties 
hereto/  viz.,  the  city  and  the  contractors.  If  they  could  not 
agree  on  the  price,  then  the  engineer  should  fix  the  same. 
These  provisions  evidently  mean  that  no  changes  of  plan  should 
become  a  part  of  the  contract  to  be  paid  for  by  the  city,  unless 
it  should  agree  thereto." 

We  have  no  doubt  of  the  correctness  of  the  above  rule.  The 
defendant  had  the  right  to  the  protection  given  it  by  its  con- 
tract, and  the  right  to  determine  through  its  building  com- 
mittee in  a  regular  manner,  as  to  whether  or  not  it  desired  to 
change  its  plans,  or  increase  the  cost  of  the  work  for  which  it 
had  contracted.  The  architect  possessed  only  the  powers  given 
him  by  the  contract.  He  is  nowhere  given  the  right  to  change 
the  contract  or  plans.     If  the  architect  could  change  the  plans 
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and  specifications  in  material  respects,  of  his  own  volition,  then 
the  contract  would  afford  the  defendant  no  protection.  If 
he  could  raise  the  foundation  eighteen  inches  and  increase  the 
cost  seventeen  hundred  dollars,  he  could  indefinitely  expand, 
increase,  and  change  the  building  until  the  cost  would  be 
doubled  or  trebled,  and  when  completed  the  defendant  would 
have  a  different  building  from  that  called  for  in  its  contract, 
and  probably  be  bankrupt  by  the  expense.  We  do  not  think 
such  is  the  law.  The  agreement  provided  that  in  case  a  dis- 
pute should  arise  between  the  parties  respecting  the  valuation 
of  any  extra  work,  the  disputed  matter  should  be  submitted  to 
two  competent  persons  who  are  experts  in  the  business  of  build- 
ing, and  in  case  these  two  cannot  agree  they  shall  select  a  third 
person,  an  umpire,  and  the  decision  of  the  two  shall  be  bind- 
ing on  all  parties.  The  plaintiff  alleged  that,  being  unable  to 
agree  with  defendant  on  the  value  of  the  alleged  extra  work, 
the  plaintiff's  assignor  proposed  to  defendant  to  arbitrate  the 
same  in  the  manner  provided  in  the  contract,  and  to  that  end 
offered  to  select  upon  its  part  an  arbitrator  and  requested  the 
defendant  to  likewise  select  an  arbitrator,  but  that  defendant 
refused  and  still  refuses  to  arbitrate.  This  was  denied  by 
the  answer  and  upon  the  issue  so  raised  the  court  found:  "That 
the  said  Gray  Brothers'  Artificial  Stone  Paving  Company  never 
at  any  time  proposed  to  the  defendant  to  arbitrate  the  value 
of  said  extra  work  and  materials  in  the  manner  provided  in 
said  articles,  and  never  offered  to  select,  upon  its  part,  an 
arbitrator,  and  never  requested  defendant  to  select  an  arbitrator 
to  represent  it  for  the  purpose  of  making  such  arbitration. 
And  the  defendant  never  did  in  any  way  refuse  to  enter  into 
any  arbitration  as  to  the  value  of  said  extra  work.  And  no 
arbitration  was  in  fact  ever  made  or  attempted  as  to  the  value 
of  said  extra  work  and  materials."'  The  evidence  sustains  this 
finding. 

This  finding  precludes  any  recovery  by  plaintiff.  Where 
parties  have  agreed  to  an  arbitration  as  a  condition  precedent 
in  a  contract  of  this  character  they  must  arbitrate,  or  in  good 
faith  endeavor  to  do  so,  or  show  some  good  and  sufficient  ex- 
cuse for  not   having  done  so  before  they  will   be  allowed  to 
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maintain  an  action.  (Holmes  v.  Richet,  56  Cal.  307 x  ;  Scammon 
v.  Denio,  72  Cal.  393.) 

We  do  not  think  it  can  be  said  in  view  of  the  pleadings  that 
there  was  no  issue  as  to  the  value  of  the  extras.  Conceding 
that  the  question  as  to  whether  or  not  the  disputed  work  was 
included  in  the  contract  is  a  matter  for  the  court,  and  not 
subject  to  arbitration  under  the  contract,  it  does  not  follow  that 
the  value  of  the  work  is  not  the  subject  of  arbitration.  If  the 
court  had  found  the  work  to  be  in  addition  to  that  originally 
called  for  and  extras,  it  would  still  have  to  find  the  value  in 
order  for  plaintiff  to  recover.  The  court  could  not  find  the 
value  unless  the  plaintiff  endeavored  to  ascertain  it  in  the 
method  provided  b}r  the  contract,  or  showed  some  valid  reason 
for  not  having  done  so. 

We  advise  that  the  order  be  affirmed. 

Havnes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  above  opinion  the  order  is  af- 
firmed. McFarland,  J.,  Temple,  J.,  Harrison,  J. 


[Sac.  No.  720.    Department  One.— February  15,  1901.] 

RECLAMATION  DISTRICT  NO.  556,  Respondent,  v.  MRS. 
R.  THISBY,  Appellant,  and  RECLAMATION  DISTRICT 
NO.  556,  Respondent,  v.  MRS.  R.  THISBY  et  al.,  Appel- 
lants. 

Appeal  from  New  Trial  Order — Support  of  Judgment  not  Review- 
able.— Upon  an  appeal  from  an  order  denying  a  new  trial,  the  suf- 
ficiency of  the  complaint  or  of  the  findings  to  support  the  judg- 
ment cannot  be  reviewed. 

Id. — Premature   Notice  of   Motion   for  New  Trial — Special  Issues 
for  Jury — Trial  by  Court — Action  to  Condemn  Land. — A  notice 
of  intention  to  move  for  a  new  trial  given  after  the  verdict  of 
a  jury  upon  special  issues  submitted  to  it  in  an  action  to  con- 
demn land,  and  before  the  conclusion  of  the  trial  and  the  de- 
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termination  of  the  remaining  issues  by  the  court,  is  premature, 
and  cannot  support  a  motion  for  new  trial. 

Id. — Notice  as  Part  op  Record — Statement  or  Bill  of  Exceptions- 
Presumptions. — The  notice  of  motion  for  a  new  trial  does  not  of  it- 
self form  any  part  of  the  record,  and  it  need  not  be  incor- 
porated in  the  statement  or  bill  of  exceptions  unless  some  point 
is  raised  as  to  its  sufficiency.  If  not  inserted,  it  will  be  pre- 
sumed sufficient.  When  inserted,  if  it  appears  to  be  defective 
or  not  given  in  proper  time,  it  devolves  upon  the  moving  party 
to  show  that  the  defect  was  overcome  or  waived,  else  it  will 
be  assumed  in  support  of  the  order  denying  the  new  trial  that 
the  proper  notice  had  not  in  fact  been  given, 

APPEALS  from  orders  of  the  Superior  Court  of  Sacramento 
County  denying  new  trials  of  special  issues.  Joseph  W.  Hughes, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hiram  W.  Johnson,  and  Grove  L.  Johnson,  for  Appellants. 

M.  S.  "Wahrhaftig,  for  Eespondent. 

HABKISON,  J. — The  plaintiffs  seek  by  these  actions  to 
condemn  a  right  of  way  over  a  strip  of  land  belonging  to  the 
defendants,  for  the  purpose  of  constructing  thereon  a  levee  and 
canal.  The  two  actions  were  tried  together  as  a  single  cause, 
and  have  been  presented  here  in  a  single  record  and  upon  the 
same  argument.  Certain  issues  were  submitted  to  a  jury  and 
its  verdict  thereon  adopted  by  the  court,  and  additional  find- 
ings were  made  upon  other  issues.  Upon  these  findings  the 
court  rendered  judgment  in  favor  of  the  plaintiff,  and  after- 
ward denied  the  defendants'  motions  for  a  new  trial.  From 
these  orders  the  defendants  have  appealed.  No  appeal  has 
been  taken  from  the  judgments. 

The  sufficiency  of  the  complaint  or  of  the  findings  to  sup- 
port the  judgment,  or  the  right  of  the  plaintiff  to  maintain 
the  actions,  cannot  be  considered  upon  an  appeal  from  the  or- 
ders denying  a  new  trial.     (Brison  v.  Brison,  90  Cal.  323.) 

The  respondent  contends  that  the  order  of  the  superior  court 
must  be  sustained  upon  the  ground  that  it  was  without  ju- 
risdiction to  entertain  the  motion  for  a  new  trial,  inasmuch  as 
no  proper  notice  of  an  intention  to  make  such  motion  had  been 
given. 
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Although  certain  special  issues  were  submitted  to  a  jury, 
these  issues  formed  only  a  portion  of  the  controversy  between 
the  parties  to  the  actions,  and  the  remaining  issues  were  tried 
by  the  court  and  findings  of  fact  made  by  it  thereon,  upon 
which,  together  with  the  answers  of  the  jury  to  the  questions 
submitted  to  them,  the  court  rendered  its  judgment  in  favor  of 
the  plaintiff.  The  "actions"  were  therefore  tried  by  the  court, 
and  under  section  659  of  the  Code  of  Civil  Procedure  until  the 
court  had  rendered  its  decision,  it  was  not  competent  for  either 
party  to  give  notice  of  its  intention  to  move  for  a  new  trial.  The 
notices  of  intention  to  move  for  a  new  trial  were  given  and 
filed  November  1,  1S97,  while  the  decision  by  the  court  was 
not  made  until  April  21,  1898.  These  notices  were  within  ten 
days  after  the  jury  had  given  their  answers  to  the  special  is- 
sues submitted  to  them,  but  as  the  "actions"'  were  not  tried  by 
a  jury,  the  notices  were  premature  and  gave  to  the  court  no 
power  to  act  upon  the  motion  which  should  thereafter  be 
made  under  the  notices.  (Bates  v.  Gage,  49  Cal.  126;  Bell  v. 
Marsh,  80  Cal.  411.)  No  judgment  could  have  been  rendered  in 
the  case  at  the  time  the  jury  rendered  its  verdict,  and  the 
trial  of  the  action  was  not  concluded  until  the  court  had  ren- 
dered its  "decision"  upon  all  of  the  issues  submitted  to  it.  "A 
case  has  not  been  tried  until  all  the  issues  have  been  disposed 
of,  and  there  has  been  no  decision  until  the  court  has  passed 
upon  the  facts  and  drawn  its  conclusions  of  law  therefrom." 
(Bell  v.  Marsh,  supra;  Crim  v.  Kessing,  89  Cal.  478  *;  Broder 
v.  Conl'lin,  98  Cal.  360.)  The  rule  of  procedure  for  causes 
tried  by  the  court  is  the  same  whether  they  are  cases  in  equity 
or  actions  at  law.     (Hastings  v.  Hastings,  31  Cal.  95.) 

The  notice  of  intention  to  move  for  a  new  trial  does  not 
form  part  of  the  record  on  appeal,  and  need  not  be  incorpo- 
rated in  the  statement  therefor  (Pico  v.  Cohn,  78  Cal.  384); 
and  it  has  been  held,  for  the  purpose  of  sustaining  the  action 
of  the  court  below,  that  where  the  record  is  silent  upon  the 
subject  it  will  be  assumed  that  the  notice  was  given  within  the 
proper  time  (Patrick  v.  Morse,  64  Cal.  462);  yet  if  the  notice 
is  in  fact  set  forth  in  the  statement  or  bill  of  exceptions,  and 
it  appears  therefrom  that  it  was  either  insufficient  or  not  given 
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within  the  proper  time,  it  then  becomes  necessary  for  the  ap- 
pellant to  have  it  appear  by  the  record  that  this  defect  was 
overcome  or  waived.  There  is  nothing  in  the  record  herein 
from  which  it  can  be  held  that  the  respondent  waived  this 
objection  to  hearing  the  motion  for  a  new  trial,  and  it  may  be 
assumed,  in  support  of  the  order,  that  it  was  made  in  considera- 
tion of  the  fact  that  the  proper  notice  had  not  been  given.  The 
statement  in  the  bill  of  exceptions  that  the  appellants  served 
and  filed  the  notices  of  their  intention  to  move  for  a  new  trial, 
'•'within  the  time  allowed  by  law,"  is  but  a  legal  conclusion,  and 
is  overcome  by  the  fact  that  the  date  of  such  service  and  filing 
is  itself  given  in  the  bill  of  exceptions.  It  does  not  appear 
that  the  respondent  accepted  service  of  either  the  notice  of 
intention,  or  of  the  proposed  statement  and  bill  of  exceptions, 
or  that  it  suggested  any  amendments  thereto,  or  was  present 
at  the  settlement.  (See  Dominguez  v.  Mascotti,  74  Cal.  269.) 
The  order  is  affirmed. 

Garoutte,  J.,  and  Van  Dyke,  J.,  concurred. 


[S.  F.  No.  2243.    Department  One.— February  15,  1901.] 

ELEANOR  MARTIN,  Administratrix,  etc.,  Appellant,  v.  CITY 
AND  COUNTY  OF  SAN  FRANCISCO,  Respondent. 

Dismissal— Want  of  Prosecution— Discretion.— The  superior  court  lias 
authority  to  dismiss  an  action   for  laches  of  the  plaintiff  in 
prosecuting  it;  and  its  discretion  in  making  such  dismissal  will 
not  be  disturbed  in  this  court  unless  it  is  made  to  appear  that 
there  was  a  gross  abuse  of  discretion. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.     John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

S.  W.  &  E.  B.  Holladay,  D.  P.  Belknap,  and  L.  D.  McKisick, 
for  Appellant. 

Franklin  K.  Lane,  City  Attorney,  for  Respondent. 
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THE  COUKT. — Appeal  from  the  judgment  of  the  superior 
court  in  favor  of  the  defendant,  and  dismissing  the  action. 

The  action  involves  the  title  to  a  tract  of  land  in  San  Fran- 
cisco held  by  the  defendant  for  public  purposes.  The  com- 
plaint was  filed  in  1872,  and  the  answer  thereto  was  filed  in 
1873.  In  December,  1875,  upon  the  petition  of  the  plaintiff, 
the  cause  was  removed  to  the  United  States  circuit  court,  and 
in  October,  1887,  was  remanded  to  the  superior  court  of  the 
city  and  county  of  San  Francisco.  No  further  steps  therein 
were  taken  by  either  party  to  the  action  until  June  28,  1899, 
when  a  motion  was  made  on  behalf  of  the  defendant  to  dis- 
miss the  same  upon  the  ground  of  laches  and  want  of  prosecu- 
tion on  the  part  of  the  plaintiff.  The  motion  came  on  for  hear- 
ing August  18th,  at  which  time  certain  affidavits  and  other 
documentary  evidence  in  support  thereof  were  read,  and,  after 
argument  by  counsel,  the  court  made  its  order  granting  the  mo- 
tion, and  thereupon  entered  judgment  dismissing  the  action. 
From  this  judgment  the  plaintiff  has  taken  the  present  appeal, 
and  in  support  thereof  urges  that  the  dismissal  of  the  action 
was  without  the  authority  of  the  court. 

The  authority  of  the  superior  court  to  dismiss  an  action  on 
the  ground  of  laches  on  the  part  of  the  plaintiff  in  prosecuting 
the  same  has  been  frequently  exercised,  and  unless  it  is  made 
to  appear  that  there  was  a  gross  abuse  of  discretion  in  making 
such  dismissal,  its  action  will  not  be  disturbed  in  this  court. 
The  matter  was  very  fully  considered  in  People  v.  Jefferds,  126 
Cal.  296,  and  more  recently  in  Nicol  v.  San  Francisco,  130  Cal. 
288. 

Upon  the  authority  of  these  cases  the  judgment  herein  is 
affirmed. 

Hearing  in  Bank  denied. 
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[Grim.  No.  686.     Department  One.— February  15,  1901.] 

THE  PEOPLE,  Eespondent,  v.  JOHN  HILTEL,  Appellant. 

Chimin al  Law — Arson — Preliminary  Examination' — Complaint — Fail- 
ure to  Indorse  Filing — Jurisdiction  of  Magistrate. — The  magis- 
trate who  conducted  the  preliminary  examination  of  a  defend- 
ant charged  with  arson,   upon  a  complaint  made  and   sworn 
to  in  the  usual  way,  and  who  entered  in  his  docket  the  fact 
that  the  complaint  was  filed,  and  after  a  hearing  held  the  de- 
fendant to  answer,  and  indorsed  the  order  on  the  complaint, 
did  not  lose  jurisdiction  by  the  mere  omission  to  indorse  the 
fact  of  filing  upon  the  complaint,  there  being  no  question  as 
to  the  identity  of  the  complaint,  and  that  the  defendant  was 
arrested  upon  it  and  had  it  read  to  him,  and  was  committed 
upon  it  after  due  hearing. 

Id. — Evidence — Ownership  of  Burned  Premises  by  Wife  of  Defend- 
ant.— Evidence  is  admissible  to  show  that  the  wife  of  the  defendant 
was   the  owner  of  the  premises  on  which  the  fire  occurred, 
where  the  land  was  fully  identified  as  the  same  as  that  con- 
veyed to  the  defendant  by  deed,  and  by  him  deeded  to  his  wife. 

Id. — Charge  of  Burning  of  Dwelling — Fire  in  Wine  Cellar  and 
Tank-house. — Where  the  charge  was  only  for  the  burning  of  a 
dwelling,  and  the  proof  showed  that  there  was  also  fire  in  a 
wine  cellar  and  tank-house  near  by,  not  included  in  the  infor- 
mation, and  tended  to  show  that  the  dwelling  would  inevitably 
have  burned  from  the  fire  in  the  cellar  and  tank-house,  it  was 
competent  to  show  what  the  cellar  contained,  and  that  the  three 
buildings  were  apparently  fired  simultaneously. 

Id. — Fire  Communicated  to  Dwelling  from  Wine  Cellar. — The  ma- 
licious setting  of  fire  to  a  wine  cellar  by  the  defendant,  which 
caused  the  flames  to  be  communicated  from  the  wine  cellar  to 
the  dwelling-house  near  by,  which  was  charged  to  have  been 
burned  by  the  defendant,  and  which  necessarily  caused  the 
house  to  take  fire  and  be  consumed,  would  constitute  a  burning 
of  the  dwelling  within  the  law  of  the  crime  of  arson,  although 
the  jury  could  not  find  the  defendant  guilty  of  arson  for  setting 
fire  to  the  cellar,  because  not  included  in  the  charge. 

Id. — Instruction — Circumstantial  Evidence — Absence  of  Definition 
not  Requested. — An  instruction  pointing  out  generally  what  con- 
stitutes direct  or  positive  evidence,  and  that  there  is  another 
kind  of  evidence  called  circumstantial,  "where  it  is  sought  to 
convict  a  person  by  a  chain  of  circumstances  sufficient  in  them- 
selves to  establish  the  guilt  of  the  party  beyond  a  reasonable 
doubt,"  is  not  erroneous  for  omitting  further  to  define  circum- 
stantial evidence,  if  the  court  was  not  asked  to  define  it. 

Id. — Erroneous     Requests  —  Weight    of    Defendant's    Testimony — 
Proof  of  Intent — Start  of  Fire  Out  of  Dwelling. — Instructions 
CXXXI.    Cal.-37 
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requested,  that  the  jury  should  give  the  same  weight  to  the 
defendant's  testimony  as  to  that  of  any  other  witness,  that 
iDtent  to  commit  the  crime  must  be  proved  by  positive  evi- 
dence, and  that  the  defendant  could  not  be  convicted  if  the 
dwelling  caught  fire  from  the  burning  of  the  wine  cellar  or 
tank-house,  were  erroneous,  and  were  properly  refused. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Napa 
County  and  from  an  order  denying  a  new  trial.  E.  D.  Ham, 
Judge. 

The  facts  are  stated  in  the  opinion. 

E.  L.  Webber,  C.  J.  Beerstecher,  and  Webber  &  Eutherford, 
for  Appellant. 

Tirey  L.  Ford,  Attorney  General,  and  Henry  A.  Melvin,  for 
Kespondent. 

CHIPMAN,  C. — Defendant  was  convicted  on  an  information 
charging  him  with  the  crime  of  arson.  He  appeals  from  the 
judgment  and  from  an  order  denying  his  motion  for  a  new 
trial. 

1.  When  brought  into  court  to  plead  defendant  moved  to  set 
aside  the  information,  on  the  ground  that  no  complaint  was 
ever  filed  against  him  and  that  the  warrant  of  arrest  was  is- 
sued without  authority  of  law  and  the  magistrate  had  no  au- 
thority to  inquire  into  the  charge  laid  in  the  information. 

It  was  admitted  that  a  complaint  was  made  and  sworn  to 
before  the  justice  of  the  peace  who  certified  to  the  fact  in  the 
usual  way;  that  the  justice  entered  in  his  docket  the  fact  that 
the  complaint  was  filed;  thereafter  he  issued  the  warrant  of 
arrest,  and  defendant  appeared  in  person  and  by  counsel  and 
the  complaint  was  read  to  him,  whereupon  he  said  he  was 
ready  to  proceed  with  the  hearing,  and  the  hearing  was  had, 
witnesses  being  sworn  for  the  people,  and  defendant  was  held 
to  answer,  the  order  being  indorsed  on  the  back  of  the  com- 
plaint. There  was  no  indorsement  showing  that  the  complaint 
was  filed,  and  it  is  urged  that  this  omission  left  the  magistrate 
without  jurisdiction,  and  was  fatal  to  any  proceedings  by  the 
trial  court.  The  provisions  of  the  Penal  Code  are  found  in 
chapter  IV,  and  in  section  811  the  duties  of  the  magistrate 
are  pointed  out.     It  is  nowhere  required  that  the  complaint  shall 
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be  marked  filed,  although  the  magistrate  should  so  mark  it 
for  purposes  of  identification,  if  for  no  other  reason.  In  the 
case  here  there  is  no  question  as  to  the  identity  of  the  com- 
plaint, and  that  defendant  had  it  read  to  him  and  was  com- 
mitted upon  it  after  due  hearing.  The  jurisdiction  of  the 
magistrate  did  not  depend  upon  his  having  first  marked  the 
complaint  filed.  It  was  sworn  to  before  him  and  was  entered 
filed  in  his  docket,  was  left  with  him,  and  upon  it  he  issued  the 
warrant  of  arrest.     This  was  sufficient  to  give  him  jurisdiction. 

2.  The  testimony  as  to  Mrs.  Hiltel  being  the  owner  of  the 
premises  on  which  the  fire  occurred  was  admissible.  The  land 
was  fully  identified  as  the  same  as  that  conveyed  to  defendant 
by  deed,  and  by  him  deeded  to  his  wife. 

3.  It  was  competent  to  show  what  the  wine  cellar  contained 
and  to  show  that  the  cellar  and  the  tank-house  and  dwelling 
were  apparently  fired  simultaneously,  although  the  information 
charged  defendant  with  burning  the  dwelling,  and  did  not 
include  the  other  two  buildings.  There  was  evidence  tending 
to  show  that  the  dwelling  would  inevitably  have  been  destroyed 
from  the  fire  in  the  cellar  and  likewise  the  tank-house.  They 
were  so  close  to  each  other  that  the  burning  of  any  one  would 
warrant  the  belief  that  all  would  inevitably  perish,  especially 
as  there  were  no  appliances  to  extinguish  the  fire,  and  the  dis- 
tance from  the  neighbors  would  make  it  out  of  the  question 
for  them  to  reach  the  scene  in  time  to  be  of  much,  if  any, 
avail. 

4.  The  court  properly,  we  think,  instructed  the  jury  that 
while  they  could  not  find  the  defendant  guilty  of  arson  for  burn- 
ing the  wine  cellar,  inasmuch  as  he  was  not  charged  with  having 
caused  the  burning  of  this  particular  building,  still  if  they 
should  find  from  the  evidence,  beyond  any  reasonable  doubt, 
that  he  set  fire  to  the  wine  cellar  willfully  and  maliciously,  and 
that  it  "was  situate  so  close  to  the  building  alleged  in  the  in- 
formation as  having  been  burned  by  defendant  as  that  the 
burning  of  said  wine  cellar  necessarily  caused,  and  did  then 
and  there  cause,  the  flames  from  said  wine  cellar  to  be  com- 
municated to  said  house  charged  ....  as  having  been  burned 
by  defendant,  and  that  said  fire  was  thus  communicated  from 
said  wine  cellar  to  said  alleged  house  alleged  to  have  been 
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burned,  and  then  and  there  caused  said  house  to  take  fire  and 
be  consumed,  this  would  constitute  a  burning  within  the  mean- 
ing of  the  law  of  the  crime  of  arson."  We  discover  no  error 
in  this  instruction. 

5.  The  court  instructed  the  jury  as  to  what  constituted  direct 
or  positive  evidence,  and  that  there  is  another  kind  of  evidence 
called  circumstantial.  The  court  did  not  undertake  to  define 
this  latter  kind  of  evidence,  but  the  court  said  that  it  "is 
where  it  is  sought  to  convict  a  person  by  a  chain  of  circum- 
stances which  are  sufficient  in  themselves  to  establish  the  guilt 
of  the  party,  to  the  satisfaction  of  the  jury  beyond  all  rea- 
sonable doubt.  Both  of  these  classes  of  testimony  are  proper 
and  upon  either  the  jury  may  convict,  providing  they  are  suffi- 
cient to  satisfy  their  minds  beyond  all  reasonable  doubt  of  the 
guilt  of  the  party."  It  is  complained  that  the  instruction  "left 
the  jury  to  judge  for  themselves"  as  to  what  constituted  cir- 
cumstantial evidence.  It  would  have  been  proper  enough  for 
the  court  to  give  to  the  jury  a  definition  of  circumstantial 
evidence,  but  it  was  not  error  to  fail  to  do  so.  The  court  was 
not  asked  to  define  this  class  of  evidence. 

6.  Defendant  asked  and  was  refused  certain  instructions,  and 
now  urges  error  for  such  refusal.  We  find  here  no  ground  for 
reversal.  He  asked,  for  example,  that  the  jury  be  told  that 
they  should  give  the  same  weight  to  defendant's  testimony  as 
they  would  give  to  any  other  witness;  that  intent  is  a  material 
ingredient  in  every  crime,  and  must  be  proved  by  positive  evi- 
dence, etc.  Neither  of  these  instructions  correctly  stated  the 
law.  The  other  instructions  were  to  the  effect  that  the  de- 
fendant could  not  be  convicted  if  the  jury  should  find  from  the 
evidence  that  the  dwelling  caught  fire  from  the  burning  of  the 
wine  cellar  or  tank  building.  But  the  court,  we  think,  cor- 
rectly instructed  the  jury  on  this  phase  of  the  case,  and  did 
not  err  in  refusing  the  instruction  asked  by  defendant. 

The  judgment  and  order  should  be  affirmed. 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  are  affirmed. 

Van  Dyke,  J.,  Garoutte,  J.,  Harrison,  J. 
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[S.  F.  No.  1GS3.     Department  Two— February  16,  19U1.] 

In  re  EMILY  C.  YOELL,  an  Insolvent  Debtor. 

Insolvency — Opposition  to  Discharge — Defects  in  Proof  of  Notices 
— Appearance  of  Creditor — Estoppel. — A  creditor  who  has  made 
a  general  appearance  and  become  an  actor  in  an  insolvency 
proceeding,  has  filed  his  claim  in  due  and  proper  form,  and  has 
voluntarily  appeared  in  opposition  to  the  discharge  of  the  in- 
solvent, cannot  then  be  heard  for  the  first  time  to  object 
against  the  discharge  that  there  were  defects  in  the  proof  of 
publication  of  notices  to  the  creditors,  which  did  not  give  the 
court  jurisdiction  to  grant  the  discharge. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Clara  County  granting  a  discharge  to  an  insolvent  debtor.  M. 
H.  Hyland,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Jackson  Hatch,  for  Appellant. 

D.  W.  Burchard,  for  Eespondent. 

HENSHAW,  J.— Emily  C.  Yoell  petitioned  for  and  obtained 
her  discharge  in  insolvency.  Written  opposition  to  her  dis- 
charge was  filed  by  certain  creditors,  who  had  proved  their 
debts,  upon  the  sole  ground  that  the  insolvent  had  concealed 
a  part  of  her  estate.  At  the  hearing  no  testimony  was  offered 
in  support  of  this  ground  of  opposition,  but  the  attorney  for  one 
of  the  contesting  creditors  opposed  the  discharge  upon  the 
ground  of  lack  of  jurisdiction  in  the  court,  for  that  certain 
affidavits  proving  publication  of  notices  throughout  the  pro- 
ceedings were  insufficient  to  show  that  the  court  had  acquired 
jurisdiction.  But  this  particular  creditor  here  appealing  ap- 
peared in  the  insolvency  proceedings,  filed  its  claim  in  due  and 
proper  form,  and  later,  either  voluntarily  or  in  response  to 
some  notice,  again  appeared  and  filed  its  written  opposition  to 
the  granting  of  the  insolvent's  petition  for  discharge.  In  all 
this  no  objection  was  taken  or  suggested  as  to  any  deficiency  in 
the  notices.  Having  thus  made  its  general  appearance  and  lie- 
come  an  actor  in  the  insolvency  proceedings,  we  think  it  may 
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not  now  be  heard  to  urge  this  ground  in  opposition.  {Pomeroy 
v.  Gregory,  66  Cal.  572;  In  re  Clarke,  125  Cal.  388.)  In  the  lat- 
ter case  the  insolvent  in  a  proceeding  in  involuntary  insolvency 
having  appeared,  demurred  to  the  petition,  and  filed  an  an- 
swer upon  which  issues  of  fact  were  raised  and  tried,  was  held 
to  have  submitted  himself  to  the  jurisdiction  of  the  court,  and 
could  not  thereafter  be  heard  to  complain  that  he  was  im- 
properly brought  before  it  by  insufficient  citation. 
The  judgment  appealed  from  is  affirmed. 

McFarland,  J.,  and  Temple,  J.,  concurred. 


[S.   F.  No.  1453.    Department  Two.— February  16,  1901.] 

CHAELES  MEEEILL,  Eespondent,  v.  PACIFIC  TEANSFEE 
COMPANY,  Appellant. 

Negligence  of  Carrier — Loss  op  Trunk — Pleading — Value — Damages 
— Waiver  of  Special  Demurrer. — In  an  action  against  a  transfer 
company  for  alleged  negligence  in  the  loss  of  a  trunk,  where 
the  complaint  sufficiently  charged  the  negligence  and  loss,  and 
set  forth  the  reasonable  value  of  the  trunk  and  its  contents  in 
a  specified  sum,  which  the  defendant  refused  to  pay  upon  de- 
mand, and  prayed  judgment  for  said  sum  and  interest,  the 
failure  of  the  complaint  specifically  to  aver  damages  in  that 
sum  is  merely  ground  of  special  demurrer,  for  the  defective 
pleading  of  a  material  averment,  which  is  not  entirely  absent, 
and,  in  the  absence  of  such  demurrer,  the  objection  cannot  be 
heard  after  issue  joined  and  verdict  and  judgment  had  for 
the  plaintiff. 

Id. — Limitation  of  Liability — Construction  op  Code — Knowledge  op 
Limitation — Constructive  Notice. — Section  2176  of  the  Civil  Code, 
providing  for  a  limitation  of  liability  in  a  contract  for  carriage 
of  packages,  trunks,  or  boxes,  if  accepted  "with  a  knowledge  of 
its  terms,"  when  the  value  of  such  property  is  not  named,  is 
not  to  be  construed  as  requiring  actual  knowledge  of  its  terms, 
but  the  limitation  in  the  contract  is  operative  if  the  person  ac- 
cepting the  contract  has  actual  notice  of  circumstances  suf- 
ficient to  put  a  prudent  man  on  inquiry  as  to  the  existence  of 
the  limitation,  in  which  case  he  is  legally  chargeable  with 
knowledge  thereof  by  constructive  notice. 
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Id. — Question  for  Jury — Erroneous  Refusal  of  Instruction. — It  is  a 
question  for  the  jury,  upon  proper  instructions,  to  say  whether, 
under  all  the  circumstances  as  disclosed  by  the  evidence,  the 
plaintiff,  in  accepting  a  receipt  or  contract  signed  by  the  agent 
of  the  transfer  compauy,  had  actual  or  constructive  knowledge 
of  the  limitation  of  liability  contained  therein;  and  it  was  error 
to  refuse  to  instruct  the  jury  properly  upon  the  subject  of  con- 
structive notice  of  the  limitation,  and  that,  if  they  found  he 
had  such  notice,  it  was  no  excuse  for  plaintiff  to  say  that  he 
did  not  read  the  limitation,  if  he  had  the  free  opportunity  to 
do  so. 

Id. — Gross  Negligence  of  Defendant: — Limitation  of  Liability  Over- 
come— Question  for  Jury — Appeal. — Under  section  2175  of  the 
Civil  Code,  if  the  defendant  was  guilty  of  gross  negligence,  the 
limitation  of  liability  is  thereby  overcome,  and  the  limiting 
clause  does  not  exempt  the  defendant  from  the  full  measure 
of  his  liability,  notwithstanding  the  actual  or  constructive 
knowledge  of  the  limitation  on  the  part  of  the  plaintiff.  But 
the  question  of  gross  negligence  is  one  for  the  jury,  under 
proper  instructions,  and  this  court  cannot  assume  upon  appeal 
that  the  case  is  one  of  gross  negligence,  rendering  harmless 
the  improper  refusal  of  an  instruction  upon  the  question  of 
constructive  notice  or  knowledge  of  the  limitation. 

Id. — Evidence — Expenditures  for  Wearing  Apparel. — In  the  action 
for  the  loss  of  the  trunk  and  its  contents  evidence  is  not  ad- 
missible to  show  the  expenditures  made  by  the  plaintiff  for 
the  wearing  apparel  contained  in  the  trunk. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  and  from  an  order  denying  a  new 
trial.     W.  E.  Daingerfield,  Judge. 

The  prayer  of  the  complaint  was  for  judgment  for  the  same 
sum,  with  interest,  which  was  alleged  in  the  complaint  to  be 
the  reasonable  value  of  the  trunk  and  its  contents,  a  schedule  of 
which  contents  was  attached  to  the  complaint,  showing  that 
the  trunk  contained  valuable  jewelry  and  numerous  other  ar- 
ticles of  value.  The  original  complaint  alleged  a  total  value  of 
nine  hundred  and  fifty  dollars  and  sixty  cents,  which  was 
changed  by  amendment  to  one  thousand  and  fifty  dollars.  Fur- 
ther facts  are  stated  in  the  opinion  of  the  court. 

J.  P.  Langhorne,  for  Appellant. 

The  owner  of  the  lost  trunk  was  chargeable  with  constructive 
notice  of  the  limitation  of  liability,  and  the  court  erred  in 
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refusing  to  instruct  the  jury  upon  that  question.  (Civ.  Code, 
sees.  18,  19,  2176;  Hopkins  v.  Wesicoit,  6  Blatchf.  64;  Blossom 
v.  Dodd,  43  N".  Y.  2641;  Woodruff  v.  Sherrard,  9  Hun,  322; 
Kirkland  v.  Dinsmore,  62  N.  Y.  1713  ;  Grossman  v.  Dodd,  63 
Hun,  324;  Madan  v.  Sherard,  73  X.  Y.  3293;  Zimmer  v.  New 
York  Cent.  etc.  R.  R.  Co.,  137  K  Y.  460.) 

Samuel  Knight,  for  Eespondent. 

"Knowledge"  is  distinct  from  "notice,"  and  imports  a  con- 
dition of  actual  knowing.  "Constructive  notice"  may  exist 
without  "knowledge."  (Century  Dictionary,  tit.  "Knowledge"; 
Civ.  Code,  sees.  18,  19.)  Where  there  is  no  actual  knowledge 
of  the  contents  of  a  receipt  given  by  a  transfer  company  limit- 
ing its  liability,  the  plaintiff  is  entitled  to  recover  full  value. 
(Woodruff  v.  Sherrard,  9  Hun,  322;  Grossman  v.  Dodd,  63  Hun, 
324,  326;  Madan  v.  Sherard,  73  N".  Y.  329 4;  132  X.  Y.  599; 
Zimmer  v.  New  York  Cent.  etc.  R.  R.  Co.,  137  X.  Y.  460.) 
A  limitation  of  liability  does  not  apply  to  cases  of  negligence. 
(Ray  on  Negligence  of  Imposed  Duties  (Freight  Carriers),  14, 
54-56,  146,  147,  1023;  Pierce  v.  Southern  Pacific  Co.,  120  Cal. 
156,  165;  Compania  de  Navigacia  la  Flecha  v.  Brauer,  168  U.  S. 
104;  Civ.  Code,  sec.  2715.) 

HEXSHAW,  J. — This  action  is  brought  by  plaintiff,  assignee 
of  his  wife,  to  recover  from  the  defendant,  a  common  carrier, 
damages  for  its  failure  to  deliver  a  trunk  and  its  contents. 
In  its  answer  defendant  denied  that  the  loss  of  the  trunk  was 
occasioned  through  its  negligence,  and  further  as  a  special 
defense  pleaded  a  contract  for  the  carriage  of  the  trunk  by 
which  the  limitation  of  liability  for  its  loss  was  one  hundred 
dollars,  and  offered  to  allow  plaintiff  to  take  judgment  for  one 
hundred  dollars  in  compensation  for  his  injury.  The  case  was 
tried  before  the  court  and  a  jury,  and  a  verdict  rendered  in 
plaintiff's  favor  for  nine  hundred  and  fifty  dollars.  Defendant's 
motion  for  a  new  trial  was  denied,  and  from  the  judgment  and 
from  the  order  so  denying  its  motion  it  prosecutes  this  appeal. 
The  point  was  made  in  the  lower  court  upon  the  motion  for 
a  new  trial,  and  is  pressed  in  this  court,  that  the  complaint  is 
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not  sufficient  to  sustain  the  judgment,  in  that  it  fails  to  allege 
that  plaintiff  has  sustained  damage.  But  however  inartificially 
it  may  have  been  drawn  in  this  respect,  the  pleading  sufficiently 
charges  the  failure  of  defendant  to  deliver  the  trunk  in  accord- 
ance with  its  contract,  and  avers  that  by  its  gross  negligence 
and  that  of  its  servants  it  lost  the  trunk,  sets  forth  the  rea- 
sonable value  of  the  trunk  and  of  its  contents,  pleads  that  de- 
fendant, though  requested  to  pay  the  value  of  the  same,  has 
refused  to  do  so,  and  prays  judgment  in  the  sum  of  nine  hun- 
dred and  fifty  dollars.  Defendant  by  its  answer  treated  this 
as  a  sufficient  pleading,  made  denial  of  the  material  allegations, 
set  up  the  special  contract,  and  offered,  as  has  been  said,  to 
permit  plaintiff  to  take  judgment  in  the  sum  of  one  hundred 
dollars.  The  case  throughout  was  tried  upon  the  theory  that 
issue  was  joined  upon  these  matters,  and  that  the  pleadings 
sufficiently  declared  upon  the  issues.  It  is  too  late  after  ver- 
dict found  and  judgment  rendered  to  raise  the  point.  (Horn 
v.  Hamilton,  89  Cal.  276.)  There  was  not  here  an  absence  of 
a  material  averment.  It  was  the  case  of  a  material  averment 
defectively  pleaded,  and  while  the  point  might  have  been  well 
taken  upon  special  demurrer,  we  think  the  objection  may  not 
now  be  heard.  (San  Francisco  v.  Pennie,  93  Cal.  465;  Thomp- 
son v.  De  Kum,  32  Or.  506.) 

The  undisputed  facts  disclosed  at  the  trial  were,  that  Mr. 
Merrill  coining  to  San  Francisco  delivered  to  the  agent  of  the 
defendant  transfer  company  certain  brass  baggage  checks  or 
tokens,  with  the  understanding  that  the  baggage  called  for  by 
them  was  to  be  delivered  at  his  house  in  San  Francisco.  The 
agent  in  return  gave  to  Mr.  Merrill  a  paper,  upon  which,  with 
printed  matter,  was  written  the  check  numbers,  the  name  and 
address  of  Mr.  Merrill,  and  the  signature  of  the  agent.  This 
paper  over  the  signature  of  the  agent  contained  the  following: 
"Bead  following  conditions  of  this  contract:  This  company  will 
not  become  liable  for  loss  of  or  injury  to  merchandise,  money, 
or  jewelry  contained  in  baggage  in  any  event  nor  for  an  amount 
exceeding  one  hundred  dollars,  upon  any  trunk  and  contents, 
or  twenty-five  dollars  upon  any  valise  or  package  and  contents, 
unless  specially  agreed  for  in  writing.  If  these  conditions  are 
not  acceptable,  notify  agent,  otherwise  the  party  accepting  this 
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contract  of  carriage  is  bound  thereby."  The  plaintiff,  receiv- 
ing the  receipt,  read  the  address  to  see  if  it  was  correct,  and 
read  the  penciled  memoranda.  He  read  nothing  else  upon  it. 
He  was  familiar  with  the  usual  method  of  the  transaction  of  the 
business  of  the  transfer  company,  had  traveled  a  good  deal,  and 
had  always  been  in  the  habit  of  giving  his  checks  to  and  taking 
a  receipt  from  the  agent  of  the  transportation  company.  It 
was  light  enough  to  read.  There  was  time  enough  for  him  to 
have  read  the  printed  portion,  but  he  could  not  with  certainty 
have  done  so  without  using  his  eyeglasses.  He  did  not,  how- 
ever, think  to  read  it,  nor  attempt  to  read  it.  He  put  the 
receipt  in  his  pocket.  He  does  not  recollect  that  he  ever  read 
the  printed  portion  of  any  receipt.  He  read  the  printed  por- 
tion of  this  one  only  after  the  trunk  was  lost.  He  did  not 
know  that  there  were  conditions  on  the  receipt.  He  regarded 
it  merely  as  a  receipt,  as  the  only  thing  he  had  to  connect  him 
with  his  baggage.  He  paid  the  price  usually  charged,  which 
was  fifty  cents  for  each  trunk. 

The  trunk  with  other  parcels  of  baggage  was  sent  by  the  com- 
pany in  one  of  its  wagons  for  delivery  after  nightfall.  There 
was  only  one  man  in  charge  of  the  wagon.  He  of  necessity  in 
delivering  baggage  was  compelled  to  leave  his  wagon  standing 
in  the  street,  unwatched  and  unattended.  On  returning  to  it 
after  making  a  delivery,  he  observed  that  the  trunk  had  been 
stolen.  He  delivered  the  other  parcels  at  the  Merrill  residence, 
stating  that  this  particular  trunk  had  been  overlooked  and 
would  be  sent  out  later.  He  did  not  announce  the  theft,  fear- 
ing that  he  would  be  detained  and  delayed,  and  thus  prevented 
from  catching  a  certain  train  to  which  he  was  under  orders 
to  deliver  baggage. 

Appellant  complains  of  certain  instructions  given  and  re- 
fused by  the  court.  Section  2176  of  the  Civil  Code  provides 
that  "a  passenger,  consignor,  or  consignee,  by  accepting  a  ticket, 
bill  of  lading,  or  written  contract  for  carriage,  with  a  knowledge 
of  its  terms,  assents  to  the  rate  of  hire,  the  time,  place,  and 
manner  of  delivery  therein  stated;  and  also  to  the  limitation 
stated  therein  upon  the  amount  of  the  carrier's  liability  in  case 
property  carried  in  packages,  trunks,  or  boxes,  is  lost  or  injured, 
when  the  value  of  such  property  is  not  named;  and  also  to  the 


Feb.  1901.]     Merrill  v.  Pacific  Transfer  Co.  5S7 

limitation  stated  therein  to  the  carrier's  liability  for  loss  or  in- 
jury to  live  animals  carried.  But  his  assent  to  any  other  modi- 
fication of  the  carrier's  obligations  contained  in  such  instru- 
ment can  be  manifested  only  by  his  signature  to  the  same." 
Defendant  proposed  an  instruction  as  follows:  "In  regard  to 
the  so-called  receipt  given  by  defendant's  agent  to  Mr.  John  F. 
Merrill,  acting  for  Mrs.  Merrill,  it  is  claimed  by  plaintiff  that 
it  was  received  by  Mr.  John  F.  Merrill  without  notice  of  its 
terms  or  of  the  limitation  of  liability  printed  thereon.  Now, 
in  regard  to  what  constitutes  notice,  I  instruct  you  that  notice 
may  be  either  actual  or  constructive.  Notice  is  actual  when  it 
consists  in  express  information  of  a  fact,  and  constructive  when 
imputed  by  law.  Every  person  who  has  actual  notice  of  cir- 
cumstances sufficient  to  put  a  prudent  man  upon  inquiry  as  to 
a  particular  fact  has  constructive  notice  of  the  fact  itself  in  all 
cases  in  which,  by  prosecuting  such  inquiry,  he  might  have 
learned  such  fact.  Accordingly,  if  you  find  that  when  the  re- 
ceipt in  question  was  delivered  by  defendant's  agents  to  Mr. 
John  F.  Merrill,  acting  for  Mrs.  Merrill,  the  circumstances  of 
which  Mr.  Merrill  had  actual  notice  were  such  that  a  prudent 
man  could  and  would  have  read  the  limitation  as  to  liability 
in  said  receipt,  then  I  instruct  you  that  in  law  Mr.  John  F. 
Merrill,  as  agent  of  Mrs.  Merrill,  had  due  notice  of  such  limi- 
tation of  defendant's  liability,  and  that  it  is  no  excuse  of  Mr. 
John  F.  Merrill  to  say  that  he  did  not  then  read  said  limitation 
of  liability,  if  he  had  free  opportunity  to  do  so." 

This  instruction  was  refused,  the  court  basing  its  refusal 
upon  its  construction  of  section  2176  of  the  Civil  Code,  which 
it  held  to  mean  that  the  passenger  must  have  actual  knowledge 
of  the  terms  of  the  alleged  contract,  or  his  acceptance  of  it  did 
not  bind  him.  It  is  observed  that  the  instruction  is  framed 
upon  the  theory  that  if  Mr.  Merrill  by  all  the  circumstances  of 
the  case  was  put  upon  notice  of  the  terms  of  the  contract,  he 
was  in  accepting  it  bound  by  them. 

Coming  to  the  law  of  the  matter,  section  18  of  the  Civil  Code 
provides  that  notice  is  actual  which  consists  of  express  informa- 
tion of  a  fact,  and  constructive  which  is  imputed  by  law,  and 
section  10.  that  every  person  who  has  actual  notice  of  circum- 
stances sufficient  to  put  a  prudent  man  upon  inquiry  as  to  a 
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particular  fact  has  constructive  notice  of  the  fact  itself  in  all 
cases  in  which  by  prosecuting  inquiry  he  might  have  learned 
such  fact.  Mr.  Merrill  denied  that  he  had  actual  knowledge 
of  the  limited  liability  clause  of  the  contract.  If  actual  knowl- 
edge alone  would  bind  him,  as  was  the  theory  of  the  trial  court, 
the  instruction  was  properly  refused.  The  question  is  new  in 
this  state,  but  in  New  York,  where  it  has  frequently  arisen,  it 
has  been  uniformly  held  that  the  determination  whether  under 
all  the  circumstances  the  passenger  was  chargeable  with  knowl- 
edge under  the  doctrine  of  notice,  actual  or  constructive,  was  for 
the  jur}r,  and  that  it  is  not  sufficient  for  the  passenger  to  dis- 
claim actual  knowledge.  Thus,  in  Madan  v.  Sherard,  73  X. 
Y.  32 9,5  it  is  said:  aThe  fact  that  the  receipt  was  printed  in 
large  type,  and  could  be  easily  read,  that  it  was  received  in  the 
daytime,  or  when  there  was  sufficient  light  to  enable  the  traveler 
to  read  it,  that  he  was  acquainted  with  the  methods  of  the  busi- 
ness— these  and  other  facts  may  be  shown,  not  as  conclusive 
against  a  recovery,  but  as  bearing  upon  the  ultimate  fact  to  be 
proven  that  the  plaintiff  when  he  accepted  the  receipt  knew  of 
its  limitations,  or  that  it  contained  special  terms  for  the  car- 
riage of  the  property."  So,  again,  in  Kirhland  v.  Dinsmore,  62 
N.  Y.  171,6  it  is  said: "He  [the  passenger]  cannot  escape  from 
the  terms  of  a  contract  in  the  absence  of  fraud  or  imposition, 
because  he  negligently  omitted  to  read  it,  and  when  the  other 
party  has  a  right  to  infer  his  assent,  he  will  be  precluded  from 
denying  it  to  the  other's  injury.  The  plaintiff  is,  we  think,  in 
that  position.  The  contract  was  one  which  the  parties  might 
lawfully  make.  The  defendant  had  a  right  to  infer  from  the 
plaintiff's  acceptance  of  the  receipt  without  dissent  that  he 
assented  to  its  terms.  Now,  after  a  loss  has  occurred  it  is  too 
late  to  object  that  he  is  not  bound.  If  he  had  objected  at  the 
time,  the  defendant  would  have  been  entitled  to  exact  as  a 
condition  of  carrying  the  parcel  a  compensation  equivalent  to 
the  risk  of  insurers.  The  circumstances  imposed  upon  the 
plaintiff  a  duty  to  read  the  receipt."  Such,  without  further 
multiplying  citation  or  quotation,  is  the  true  principle.  Ob- 
jection is  made  by  respondent  that  knowledge  is  not  synony- 
mous with  notice,  and  this  is  certainly  true  to  the  extent  at 
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least  that  the  two  words  are  not  always  interchangeable  in 
meaning.  Notice  in  one  sense  means  the  legal  instrumentality 
by  which  knowledge  is  conveyed,  or  by  which  one  is  charged 
with  knowledge.  One  having  knowledge  that  he  is  a  defendant 
in  a  suit  is  not  bound  to  appear  until  there  has  been  brought 
home  to  him  the  legal  instrumentality  of  knowledge,  a  proper 
notice.  But,  upon  the  other  hand,  where  the  code  speaks  of 
actual  and  constructive  notice,  it  means  no  more  than  that 
under  the  indicated  circumstances  a  man  is  legally  chargeable 
with  knowledge.  It  is  too  narrow  a  view  of  the  section— 2176 — 
of  the  code,  therefore,  to  hold  that  the  passenger  can  be  charged 
with  the  conditions  of  the  contract  only  by  a  showing  of  his  ac- 
tual knowledge  of  them.  The  knowledge  itself  may  be  imputed 
to  him  by  conduct.  The  instruction  in  question  was,  therefore, 
improperly  refused,  for  it  was  with  the  jury  to  say  whether 
under  all  the  circumstances,  as  disclosed  by  the  evidence,  Mr. 
Merrill  had  the  actual  or  constructive  notice  or  knowledge  con- 
templated by  the  law. 

But  respondent  makes  further  answer  that,  even  if  the  court 
erred  in  its  theory  of  the  law  of  the  case,  and  consequently  in 
its  refusal  to  give  the  offered  instruction,  the  error  was  harmless 
because  the  evidence  conclusively  shows  that  the  defendant  was 
guilty  of  gross  negligence,  and  that  therefore,  even  if  the  pas- 
senger had  knowledge  of  the  limiting  clause  of  the  contract,  it 
would  not  exempt  the  defendant  in  this  case  from  the  full 
measure  of  his  liability  for  loss  because  of  the  fact  that  the 
loss  was  occasioned  by  its  own  gross  negligence.  In  this  re- 
liance is  had  upon  section  2175  of  the  Civil  Code,  to  the  effect 
that  a  common  carrier  cannot  be  exonerated  by  any  agreement 
made  in  anticipation  thereof  from  liability  for  the  gross  negli- 
gence, fraud,  or  willful  wrong  of  himself  or  his  servants.  Such 
unquestionably  is  the  law  of  this  state.  (Pierce  v.  Southern 
Pacific  Co.,  120  Cal.  156.)  But  the  question  whether  or  not 
the  common  carrier  was  guilty  of  gross  negligence  was,  in  the 
first  instance,  one  for  the  jury  to  pass  upon  under  proper  in- 
structions from  the  trial  court,  and  this  court  may  not  be 
asked  to  usurp  the  function  of  the  jury  and  decide  a  question 
which  has  never  been  submitted  to  them. 
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It  appears,  therefore,  that  a  new  trial  in  this  case  must  be 
ordered.  In  contemplation  of  such  new  trial  only  one  further 
point  demands  consideration.  The  evidence  offered  and  ad- 
mitted in  reference  to  the  expenditure  of  Mrs.  Merrill  of  the 
sum  of  three  hundred  dollars  for  wearing  apparel  should  have 
been  excluded.  It  could  not  have  tended  to  enlighten  the 
jury  as  to  the  actual  damage  which  was  suffered  by  the  loss  of 
the  trunk,  and  it  might  well  have  tended  to  confuse  them  and 
mislead  them  into  the  belief  that  her  expenditures  in  replacing 
wearing  apparel,  apart  from  and  outside  of  the  value  of  the 
contents  of  the  trunk,  were  to  be  considered  by  them  in  assess- 
ing damages. 

The  judgment  and  order  are,  therefore,  reversed. 

Temple,  J.,  and  McFarland,  J.,  concurred. 


[S.   F.   No.   1677.    Department   Two.— February   16,   1901.] 

J.  J.  SCOVILLE,  Assignee,  etc.,  Respondent,  v.  A.  ANDER- 
SON, Appellant. 

Insolvency — Title  of  Assignee — Attachment  and  Rale — Action  to 
Quiet  Title. — The  title  of  an  assignee  in  insolvency  takes  effect  by 
relation  as  of  the  date  of  the  commencement  of  the  insolvency 
proceedings;  and  he  may  maintain  an  action  to  quiet  his  title 
against  a  purchaser  of  the  property  under  execution  by  virtue 
of  an  attachment  levied  within  one  month  prior  to  that  date. 

Id. — Order  of  Court  Permitting  Judgment — Stay  of  Execution — 
Collateral  Attack. — The  action  of  the  assignee  to  quiet  his  title 
against  the  purchaser  under  such  execution,  which  -was  stayed 
by  the  terms  of  the  Insolvent  Act,  is  not  a  collateral  attack 
upon  the  order  of  the  court,  made  under  section  49  of  that  act, 
permitting  the  creditor  to  proceed  to  judgment,  in  order  to  as- 
certain the  amount  due,  to  be  proven  under  the  act,  nor  upon 
the  judgment  so  permitted. 

Id. — Dissolution  of  Attachment — Computation  of  Time — Fraction  of 
Day. — In  computing  time  to  ascertain  whether  an  attachment  was 
issued  within  one  month  prior  to  the  commencement  of  the 
insolvent  proceedings,  the  date  of  such  commencement  must  be 
excluded,  and  any  fraction  of  a  day  must  be  disregarded;  and 
an  attachment  levied  at  the  hour  of  12:30  P.  M.  on  the  same 


Feb.  1901.]  Scoville  v.  Anderson.  591 

day  of  the  month  preceding  as  that  on  -which  the  petition  in 
insolvency  was  filed  in  the  succeeding  month,  though  filed  at 
the  hour  of  4:20  P.  M.,  must  be  deemed  levied  within  one 
month  prior  thereto,  and  is  dissolved  by  operation  of  law. 
Id. — Fraction  of  Day,  When  Regarded. —  A  fraction  of  a  day  may  be 
regarded  when  the  question  relates  to  the  relative1  order  of  oc- 
currences happening  on  the  same  day  involving  the  legality  or 
priority  of  private  rights;  but  it  is  not  to  be  regarded  when 
measuring  or  computing  the  time  from  one  date  to  another. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco.     James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Eeed  &  Nusbaumer,  and  H.  W.  Hutton,  for  Appellant. 

Fractions  of  a  day  may  be  shown  wherever  rights  are  in- 
volved in  the  exact  order  of  time  or  in  determining  whether  a 
certain  length  of  time  has  elapsed  from  one  act  to  another. 
(People  v.  Clark,  1  Cal.  408;  Craig  v.  Godfrey,  1  Cal.  415,  416  x; 
PeopU  v.  Beatty,  14  Cal.  571;  Hoyt  v.  San  Francisco  etc.  R.  R. 
Co.,  87  Cal.  610;  Chapman  v.  Bank  of  California,  88  Cal.  421; 
Westbrook  Mfg.  Co.  v.  Grant,  60  Me.  882;  Godson  v.  Sanctuary, 
4  Barn.  &  Adol.  255;  Main  v.  Gilman,  11  Fed.  Eep.  214.) 

Henry  jST.  Beatty,  and  "W.  W.  Sanderson,  for  Eespondent. 

In  the  computation  of  time  the  first  day  must  be  excluded, 
and  the  last  included.  (Code  Civ.  Proc.,  sec.  12;  Pol.  Code, 
sec.  10.)  Fractions  of  days  are  not  to  be  noticed  except  where 
it  is  necessary  to  determine  the  relative  order  of  events.  (Iron 
Mountain  Co.  v.  Haight,  39  Cal.  540;  National  Ba?ik  v.  Burk- 
hardt,  100  U.  S.  689;  Louisville  v.  Savings  Bank,  104  U.  S.  472.) 
They  are  not  considered  in  computing  time  under  the  exclu- 
sive method  of  computation  from  one  date  to  another,  applicable 
to  such  cases  as  the  present.  (Westbrook  Mfg.  Co.  v.  Grant,  60 
Me.  S83;  Miner  v.  Goodyear  etc.  Mfg.  Co.,  62  Conn.  410.) 

HENSHAW,  J.— Upon  January  22,  1896,  A.  Anderson,  de- 
fendant and    appellant    herein,  commenced  an    action  in  the 
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superior  court  of  the  county  of  Alameda  against  one  William 
Schmidt  to  recover  a  money  judgment.  Thereafter,  on  the 
twenty-fourth  day  of  January,  at  the  hour  of  12:30  P.  M.,  he 
caused  an  attachment  to  be  levied  upon  certain  real  estate  of 
William  Schmidt,  a  member  of  the  copartnership  of  George  F. 
Smith  &  Co.,  which  real  estate  is  situated  in  the  city  and 
county  of  San  Francisco.  At  the  hour  of  4:20  P.  M.  of  the 
twenty-fourth  day  of  February,  1896,  a  petition  was  filed  in 
the  superior  court  of  the  city  and  county  of  San  Francisco, 
asking  that  the  partnership  of  George  F.  Smith  &  Co.  be  ad- 
judged insolvent.  An  adjudication  to  this  effect  was  given  on 
the  seventeenth  day  of  November,  1896,  upon  which  day  Sco- 
ville, plaintiff  herein,  was  appointed  assignee.  Meanwhile,  by 
order  and  permission  of  the  court  in  insolvency,  Anderson  was 
allowed  to  prosecute  his  action  then  pending  in  the  superior 
court  of  Alameda  county  to  a  judgment,  and  he  did  so.  He 
subsequently  caused  execution  to  be  issued  upon  his  judgment, 
and  the  land  in  San  Francisco  upon  which  the  attachment  had 
been  levied  was  sold  on  the  first  day  of  September,  1896,  Ander- 
son himself  being  the  purchaser  at  the  sale.  On  the  fifth  day 
of  September,  1897,  he  received  his  sheriff's  deed  for  the  land. 
Upon  the  twenty-ninth  day  of  May,  1897,  Scoville,  as  assignee 
of  the  insolvent  copartnership,  commenced  this  action  to  quiet 
title  to  the  land,  and  from  the  judgment  and  decree  so  quieting 
the  assignee's  title  Anderson  appeals. 

Upon  his  appeal  he  presents  two  points  for  consideration: 
1.  That  Scoville's  action  is  a  collateral  attack  upon  the  order 
of  the  superior  court  granting  Anderson  permission  to  prose- 
cute his  action,  and  upon  the  judgment  and  execution  of  the 
superior  court  of  Alameda  county;  and  2.  That  the  attachment 
in  the  action  prosecuted  in  the  superior  court  of  Alameda 
county  was  levied  more  than  one  month  prior  to  the  initiation 
of  the  insolvency  proceedings. 

It  is  conceded  that  the  fee  of  the  property  was  in  William 
Schmidt,  and  that  all  of  Schmidt's  title  except  as  affected  by 
the  lien  of  the  attachment  passed  to  the  assignee  under  his 
appointment,  so  that  the  assignee  took  title  by  relation  as  of 
the  twenty-fourth  day  of  February,  1896.  (Insolvent  Act 
1895,  sec.  21;  Dambmann  v.  While,  48  Cal.  450.)     It  is  likewise 
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unquestioned  that  an  attachment  of  the  property  of  an  insol- 
vent is  dissolved  by  operation  of  law  if  levied  within  one  month 
prior  to  the  commencement  of  the  proceedings  in  insolvency. 
(Insolvent  Act  1895,  sec.  81;  Ccrf  v.  Oaks,  59  Cal.  135.)  Sec- 
tion 49  of  the  Insolvent  Act  provides  that  if  the  amount  due 
the  creditors  is  in  dispute,  the  suit  by  leave  of  court  in  in- 
solvency may  proceed  to  judgment  for  the  purpose  of  ascer- 
taining the  amount  due,  which  amount  may  be  proven  in  in- 
solvency, but  execution  shall  be  stayed.  It  was  in  pursuance 
of  this  provision  of  the  Insolvent  Act  that  the  order  of  the 
court  in  insolvency  was  made  permitting  Anderson  to  prose- 
cute his  suit  to  judgment,  and  it  does  not  appear  that  the  order 
was  any  broader  or  went  any  further  than  this.  In  the  present 
action  there  is  no  controversy  over,  and  consequently  no  attack 
direct  or  collateral  upon,  the  sufficiency  of  the  judgment  nor 
the  justice  of  the  sum  awarded.  The  respondent,  assignee,  ad- 
mits Anderson's  right  to  prosecute  his  action  to  final  judgment. 
His  contention  is  that  the  attachment  lien  was  dissolved  by 
operation  of  law  in  virtue  of  the  fact  that  insolvency  proceed- 
ings were  commenced  within  one  month  next  after  the  levy  of 
the  attachment;  that  the  attachment  lien  being  dissolved,  it 
was  not  merged  into  the  judgment  obtained  by  Anderson,  and 
that  the  assignee's  title  acquired  upon  the  twenty-fourth  day  of 
February,  1896,  was  freed  from  the  lien  of  the  attachment,  and 
absolutely  perfect;  that,  notwithstanding  this,  the  existence  of 
the  sheriff's  deed  constituted  a  cloud  upon  his  title  which  he  is 
entitled  to  have  removed  by  a  court  of  equity.  Upon  the  other 
hand,  respondent  concedes  that  if  the  attachment  was  filed  more 
than  one  month  before  the  commencement  of  the  insolvency 
proceedings,  it  was  and  continued  to  be  a  valid,  subsisting  lien 
upon  the  property,  antedating  and  superior  to  his  own  title, 
a  lien  that  was  subsequently  properly  disposed  of  by  execution 
sale,  and  that  the  question,  therefore,  is  not  at  all  one  of  col- 
lateral attack  upon  a  judgment,  the  validity  of  which  is  not  as- 
sailed, and  the  sufficiency  of  which  is  not  in  question,  but  is 
the  single  one,  namely,  Did  the  assignee  on  the  twenty-fourth 
day  of  February,  1896,  acquire  a  title  to  the  real  property  de- 
scribed in  the  complaint  free  of  the  lien  of  the  attachment  im- 
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posed   upon  said   property  by  the   levy  of  January  24,  1896? 
This  position  is  sound. 

Eespondent  relies  upon  the  provisions  of  section  21  of  the 
Insolvent  Act,  declaring  that  the  ''assignment  shall  dissolve 
any  attachment  made  within  a  month  next  preceding  the  com- 
mencement of  the  insolvency  proceedings."  Appellant,  recog- 
nizing that  the  validity  or  invalidity  of  his  attachment  lien  de- 
pends upon  this  section,  insists  that  in  the  computation  and 
measurement  of  time,  to  protect  his  private  right,  the  law  will 
regard  the  fractions  of  a  day,  and  that  between  1:30  o'clock  in 
the  afternoon  of  January  24,  1896,  and  4:30  o'clock  in  the  after- 
noon of  February  24,  1896,  more  than  one  month  had  elapsed, 
and  that  his  attachment  lien  therefore  was  not  dissolved.  In 
measuring  and  computing  time  it  has  been  the  rule  from  a  very 
early  day  in  this  state  to  exclude  the  day  upon  which  the 
event  happened,  a  rule  and  method  of  computation  differing 
from  that  of  the  earlier  English  practice,  which  was  the  inclu- 
sive method,  under  which  the  time  began  to  run  upon  the  day 
of  the  happening  of  the  event.  Thus,  while  in  People  v.  Clark, 
1  Cal.  408,  it  is  said  that  the  general  rule  seems  to  be  that  in 
the  computation  of  time  from  an  act  done,  the  day  of  the  act 
is  to  be  computed,  in  the  next  case  of  Price  v.  IVhitman,  8  Cal. 
412,  the  exclusive  rule  is  adopted,  and  it  is' said:  "Of  late  the 
general  rule  of  construction  seems  to  have  been  to  exclude  the 
first  day";  and  in  Iron  Mountain  Co.  v.  Haight,  39  Cal.  540, 
where  it  was  sought  to  have  the  court  return  to  the  earlier  or 
inclusive  rule,  it  is  said:  "We  think  we  are  bound  by  the 
gravest  considerations  of  public  order  and  security  not  at  this 
late  day  to  disturb  the  rule  so  distinctly  and  authoritatively  set- 
tled." Finally,  the  matter  was  definitively  put  at  rest  by  a  pro- 
vision placed  in  the  codes  to  the  effect  that  "the  time  in  which 
any  act  provided  by  law  is  to  be  done  is  computed  by  excluding 
the  first  day  and  including  the  last."  (Code  Civ.  Proc,  sec.  12 j 
Civ.  Code,  sec.  10;  Fol.  Code,  sec.  12.)  Still  further  as  bearing 
upon  the  question,  we  have  in  section  14,  subdivision  4,  of  the 
Civil  Code  the  provision  that  the  word  "'month*'  means  a 
calendar  month,  unless  otherwise  expressed.  Applying  these 
fixed  rules,  it  is  demonstrated  that  if  the  act  from  which  time 
is  to  run  be  considered  the  commencement  of  the  insolvency 
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proceedings,  then  the  twenty-fourth  day  of  February  is  ex- 
cluded, and,  counting  backward  one  calendar  month,  there  is 
included  all  the  twenty-fourth  day  of  January,  upon  which 
day  the  attachment  was  levied,  and  the  attachment  consequently 
was  levied  within  the  month.  The  same  result  is  reached  if 
the  initiatory  act  be  considered  as  the  levying  of  the  attachment 
upon  the  twenty-fourth  day  of  January,  by  which  method  the 
twent)r-fourth  day  of  January  is  excluded  from  computation, 
and  the  month  runs  to  and  includes  all  of  the  twenty-fourth 
day  of  February.  To  this,  however,  objection  is  made  that  the 
filing  of  the  insolvency  proceedings  was  not  within  the  mean- 
ing of  section  12  of  the  Code  of  Civil  Procedure,  "an  act  pro- 
vided by  law  to  be  done";  but  this  language  docs  not  mean 
that  it  is  an  act  the  doing  of  which  is  commanded  by  law.  It 
applies  equally  to  all  acts  permitted  by  law,  of  which  certainly 
this  is  one.  The  analogy  in  the  case  of  the  time  allowed  to  re- 
spond to  a  summons,  as  to  which  it  is  not  doubted  that  the 
statute  applies,  is  perfect.  The  party  upon  whom  service  is 
made  is  allowed  ten  days  in  which  to  plead.  There  is  no  com- 
pulsion upon  him  to  plead.  He  is  merely  permitted  to  do  so  if 
he  wishes.     It  is  an  act  provided  by  law  to  be  done. 

But  it  is  still  further  insisted  by  appellant  that  having  due 
regard  to  the  private  rights  of  the  parties  litigant,  the  law  will 
regard  fractions  of  a  day.  The  principle  here  involved  was  ex- 
pressed in  Iron  Jlountain  Co.  v.  Haiglit,  supra,  as  follows: 
"Fractions  of  days  are  not  to  be  noticed  unless  in  a  case  in 
which  it  becomes  necessary  to  ascertain  the  relative  order  of 
occurrences  happening  on  the  same  day."  The  supreme  court 
of  the  United  States  in  National  Bank  v.  BurkharJt,  100  U.  S. 
689,  and  in  Louisville  v.  Savings  Bank,  104  U.  S.  472,  reviews 
with  much  care  the  authorities  and  the  learning  of  the  law 
upon  the  question,  and  voices  its  conclusion  as  follows:  "For 
most  purposes  the  law  regards  the  entire  day  as  an  indivisible 
unit,  but  when  the  priority  of  one  legal  right  over  another  de- 
pending upon  the  order  of  events  occurring  upon  the  Bame  day 
is  involved,  this  rule  is  necessarily  departed  from."  Appellant 
places  reliance  upon  the  language  of  Maine  v.  Oilman,  11  Fed. 
Rep.  214,  quoted  with  approval  by  this  court  in  Hoyt  v.  - 
Francisco  B.  B.  Co..  87  Cal.  G10,  where  it  is  said:  "It  is  in- 
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sisted  that  the  law  knows  no  fractions  of  a  day,  but  this  ancient 
maxim  is  now  chiefly  known  by  its  exceptions.  When  private 
rights  depend  upon  it,  the  courts  inquire  into  the  hour  at  which 
an  act  was  done,  or  a  decree  was  entered,  or  an  attachment  was 
laid,  or  any  title  accrued."  But  the  principle  underlying  this 
language  is  easily  discerned.  Where  the  law  requires  or  per- 
mits an  act  to  be  done  within  a  statutory  period  of  time  or 
number  of  days,  the  question  becomes  one  simply  of  the  meas- 
urement of  time,  and  so  measuring  time  the  first  day  is  ex- 
cluded, all  of  the  last  day  included,  and  fractions  of  days  are 
totally  and  universally  disregarded.  The  acting  party  has  all 
of  the  last  day  within  which  to  proceed.  But  where  the  ques- 
tion before  the  court  is  one  where  the  determination  of  private 
rights  depends  upon  the  order  in  point  of  time  of  the  per- 
formance of  two  or  more  acts  usually  done  upon  the  same  day, 
the  courts  are,  of  necessity,  required  to  find  and  fix  the  priority 
and  sequence  of  these  events,  and  to  this  end  always,  as  of  need 
they  must,  consider  parts  and  fractions  of  days.  ISTo  one,  for 
example,  would  consider  that  a  defendant,  upon  whom  a  sum- 
mons had  been  served  at  10  o'clock  in  the  morning,  was  in  de- 
fault because  his  answer  was  not  filed  until  4  o'clock  of  the 
afternoon  of  the  tenth  day.  Upon  the  other  hand,  where  the 
question  is  that  of  priority  of  time  in  the  levy  of  two  or  more 
attachments,  the  recording  of  deeds,  and  the  like,  the  actual 
time  of  performance  becomes  the  essential  question,  and  frac- 
tions of  days  are  scrupulously  regarded.  Of  this  latter  class 
of  cases  was  that  of  Hoyt  v.  San  Francisco  R.  R.  Co.,  supra, 
the  facts  being  that  a  rule  of  this  court  provided  that  if  the 
transcript  was  on  file  when  notice  was  given  of  a  motion  to  dis- 
miss the  appeal  for  failure  to  file,  that  fact  should  be  a  suffi- 
cient answer  to  the  motion.  The  transcript  in  that  case  was 
filed  upon  the  day  the  motion  was  served,  but  some  hours  after 
service.  In  resisting  the  motion  to  dismiss,  it  was  urged  that 
the  law  would  not  regard  fractions  of  a  day,  and  that  the  ap- 
pellant was  in  time,  therefore,  if  his  transcript  was  filed  at  any 
hour  upon  the  day  of  the  service  of  the  notice.  It  was  in  an- 
swer to  this  that  the  language  of  the  federal  court  above  quoted 
was  employed.  It  was  thus  not  a  question  where  fractions  of 
a  day  were  considered  in  the  measurement  of  time,  but  merely 
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where  they  were  considered  to  determine  the  priority  of  the 
happening  of  one  of  two  acts.  Price  v.  Whitman,  supra,  and 
Iron  Mountain  Co.  v.  llaight,  supra,  were  both  cases  where  the 
measurement  of  time  was  under  consideration.  In  both  it  was 
urged  that  fractions  of  days  should  be  regarded.  In  both  the 
question  was  considered  and  the  fractions  rejected.  The  other 
cases  relied  upon  by  appellant  will  be  found  upon  examination 
to  be  those  where  the  question  was  not  of  measurement  of 
time,  but  a  determination  as  to  the  priority  of  the  order  of 
events  occurring  on  the  same  day. 

The  case  at  bar,  then,  involves  the  question  of  the  measure- 
ment of  time,  as  to  which  it  is  clear  that  the  law  will  not  re- 
gard fractions  of  days,  and  that  the  attachment  lien  was,  there- 
fore, avoided  by  the  initiation  of  the  insolvency  proceedings 
upon  the  twenty-fourth  day  of  February.  The  same  conclu- 
sion was  reached  by  the  supreme  court  of  Connecticut  in  a 
parallel  case  arising  under  its  Insolvent  Act.  (Miner  v.  Good- 
year etc.  Mfg.  Co.,  62  Conn.  410.) 

The  judgment  appealed  from  is  therefore  affirmed. 

Temple,  J.,  and  McFarland,  J.,  concurred. 


TS.   F.   No.  1543.     Department  One.— February  18,  1901.] 

BANK  OF  UKIAH,  Respondent,  v.  JOHN  S.  EEED  et  al, 

Appellants. 

Foreclosure  op  Mortgage — Real  and  Personal  Property — Relative 
Order  of  Sale — Power  of  Court. — In  an  action  to  foreclose  a 
mortgage  covering  two  separate  parcels  of  real  estate  and  two 
distinct  kinds  of  personal  property,  the  court  is  not  required 
to  follow  the  prayer  of  the  complaint,  as  to  the  relative  order 
of  sale  of  such  parcels;  but  it  may,  acting  as  a  court  of  equity, 
direct  the  property  to  be  sold  in  such  relative  order  as  it  deems 
for  the  best  interest  of  the  parties. 

Id. — Review  Upon  Appeal — Evidence  not  Shown — Presumption'.— Upon 
appeal  from  the  judgment  of  foreclosure,  where  the  evidence 
taken  before  the  court  on  the  question  of  the  relative  order  of 
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sale  of  the  real  and  personal  property  is  not  shown,  the  action 
of  the  court  "will  not  be  presumed  erroneous  or  injurious  to  the 

appellant. 

Id. — Allowance  of   Counsel  Fees — Lien   Upon   Real  Estate — Prior 
Sale  of  Bank   Stock — Insufficiency    of    Property — Injury    not 
Shown. — The  allowance  of  counsel  fees  for  the   foreclosure  of   the 
mortgages  as  to  the  real  estate,  which   was  only  declared  a 
lien  thereupon,  and  not  upon  the  bank  stock,  does  not  show 
that  the   appellant  was  injured  by  a   prior  sale  of  the  bank 
stock,  where  it  appears  that  the  sale  of  the  en  lire  property  in 
separate  parcels  was  insufficient  to  satisfy  the  judgment;  and 
in  such  case  the  mere  omission  to  make  the  counsel  fees  for 
each  parcel  of  real  estate  a  lien  upon  that  parcel  alone  was 
only  technical  error,  not  injurious  to  the  appellant. 

Id. — Omission  of  Part  of  Mortgaged  Property — Mistake — Freedom 
from  Lien  of  Mortgage — Release  of  Deficiency  Judgment. — 
Where  part  of  the  mortgaged  property  was  omitted  by  mistake, 
the  failure  of  the  plaintiff  to  have  it  included  in  the  judgment 
had  the  effect  to  free  it  from  the  lien  of  the  mortgage  and  from 
a  sale  in  satisfaction  of  the  judgment;  and  the  judgment  will 
not  be  reversed  for  such  omission  where  the  plaintiff  has  volun- 
tarily released  and  entered  satisfaction  of  the  deficiency  judg- 
ment. 

Id. — Taxes  Upon  Land  Paid  by  Plaintiff — Lien  Upon  Personal  Prop- 
erty— Objection  not  Shown  by  Record. — Where  the  judgment 
does  not  show  or  declare  that  any  portion  of  the  amount  is 
for  taxes  paid  by  the  plaintiff,  and  it  does  not  otherwise  ap- 
pear from  the  record,  an  objection  that  the  court  was  not  au- 
thorized to  include  any  part  of  the  taxes  paid  by  plaintiff  upon 
the  real  estate  as  a  lien  upon  the  personal  property  given  as 
security  is  not  shown  to  be  tenable. 

Id. — Provision  in  Mortgage  for  Payment  of  Taxes — Constitution 
not  Violated. — A  provision  in  the  mortgage  that  the  mortgagee 
"mas*  pay  all  taxes,  liens,  or  assessments  upon  the  said  prop- 
erty, and  the  same  shall  be  repaid  with  interest  thereon  at  the 
rate  of  one  per  cent  per  month,"  does  not  violate  section  5  of 
article  XIII  of  the  constitution.  It  does  not  show  a  contract 
by  which  the  mortgagor  is  obligated  to  pay  any  taxes  upon  the 
money  loaned,  or  on  auy  mortgage,  deed  of  trust,  or  other  lien. 

Id. — Exoneration  from  Liability  for  Interest — Affirmative  Defense. 
The  exoneration  of  the  mortgagor  from  liability  for  interest  is 
an  affirmative  defense,  which  must  be  established  by  the  de- 
fendant by  showing  a  contract  in  violation  of  the  terms  of  the 
constitution. 

Id. — Franchise  of  Ga6  Works  Included  in  Mortgage — Sale  Under 
Foreclosure — Appeal. — Where  the  mortgagor  included  the  fran- 
chise of  gas  works  in  the  mortgage,  it  would  seem  that  he 
should  be  estopped  from  questioning  the  mortgagee's  right  to 
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a  foreclosure  sale;  but  if  no  title  will  pass  by  such  sale,  the 
appellant  cannot  be  injured,  and  the  judgment  of  foreclosure 
will  not  be  reversed  or  modified  by  omitting  such  franchise 
from  the  decree  of  sale. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Mendo- 
cino County.     S.  K.  Dougherty,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Heller  &  Powers,  and  James  L.  Robison,  for  Appellants. 

J.  A.  Cooper,  for  Eespondent. 

HAERISOX,  J. — Action  in  foreclosure. 

The  appellant,  John  S.  Peed,  executed  to  the  plaintiff  July 
23,  1S92,  his  promissory  note  for  fifteen  thousand  four  hun- 
dred and  ninety-one  dollars,  and  at  the  same  time,  to  secure 
its  payment,  executed  a  mortgage  upon  certain  real  estate  in 
Mendocino  county,  known  as  the  Reed  Ranch.  December  5, 
1S93,  he  executed  to  the  plaintiff  another  promissory  note  for 
four  thousand  seven  hundred  and  two  dollars,  together  with  a 
mortgage  for  securing  its  payment  upon  the  property  described 
in  his  former  mortgage,  and  at  the  same  time  transferred  and 
assigned  to  the  plaintiff  certain  shares  of  stock  in  the  Bank  of 
Ukiah  as  additional  security  for  the  payment  of  both  of  his  said 
promissory  notes.  April  2,  1894,  as  further  security  for  the 
payment  of  said  notes,  he  executed  a  mortgage  upon  certain 
other  real  property  in  the  county  of  Mendocino,  and  also  a 
chattel  mortgage  upon  certain  sheep  held  by  him  in  that  county. 
The  present  action  is  brought  to  recover  judgment  for  the 
amount  of  the  promissory  notes,  and  that  the  above  property 
be  sold  in  satisfaction  thereof.  The  appellant,  Anna  M.  Reed, 
is  the  wife  of  the  mortgagor,  and  is  made  a  defendant  under 
the  averment  that  she  claims  some  interest  in  the  property. 
John  S.  Reed  demurred  to  the  complaint,  and  thereafter 
withdrew  his  demurrer  and  consented  that  his  default  be  en- 
tered. Anna  M.  Reed  filed  a  consent  that  default  be  taken 
against  her,  stating  also  that  she  declined  to  further  answer 
or  appear  in  the  action.  Their  defaults  were  thereupon  en- 
tered by  order  of  the  court,  and  on  September  IS,  1897,  judg- 
ment against  them  was  entered  in  favor  of  the  plaintiff,  de- 
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termining  the  amount  due  to  it  and  directing  a  sale  of  the 
property  described  in  the  complaint.  In  its  judgment  the  court 
directed  that  the  bank  stock  should  be  sold  first  and  the  other 
personal  property  next,  and  thereafter  the  real  estate  in  two 
specific  parcels,  as  therein  designated.  Under  the  order  of  sale 
issued  thereon,  as  appears  from  the  briefs  filed  in  behalf  of 
the  respective  parties,  and  also  from  copies  of  the  records  of 
the  superior  court  filed  herein,  the  property  described  in  the 
judgment  was  sold  for  less  than  the  amount  found  due  to  the 
plaintiff,  and  a  deficiency  judgment  entered  against  the  mort- 
gagor. This  deficiency  judgment  was  afterward  voluntarily 
satisfied  by  the  plaintiff.  After  the  sale  had  been  made  and 
the  return  thereon  filed  by  the  sheriff,  viz.,  March  18,  1898,  the 
present  appeal  was  taken  and  is  presented  here  upon  the  judg- 
ment-roll without  any  bill  of  exceptions. 

1.  The  court  did  not  err  in  directing  the  order  in  which  the 
property  should  be  sold.  The  appellant  had  mortgaged  to  the 
plaintiff  two  separate  parcels  of  real  estate  and  two  distinct 
species  of  personal  property.  The  plaintiff  had  asked  in  its 
complaint  that  the  lands  respectively  described  in  each  of  the 
two  mortgages  thereof  should  be  sold  in  one  lot  or  parcel,  and 
that  each  of  the  two  species  of  personal  property  should  be  sold 
separately  in  one  lot  or  parcel.  No  particular  order  for  the 
sale  of  these  particular  pieces  was  designated  or  requested  there- 
in, and  the  court  was  not  required  to  follow  the  order  in  which 
the  parcels  had  been  enumerated  by  the  pleader  or  set  forth 
in  the  complaint;  nor  were  there  any  equities  of  third  persons 
to  be  considered  in  determining  the  order  in  which  the  sale 
should  be  made.  It  would  have  been  impracticable,  if  not  in- 
equitable, to  direct  all  the  property  to  be  sold  as  an  entirety. 
In  the  absence  of  aDy  showing  upon  the  subject  the  court  would 
have  been  justified  in  following  by  analogy  the  requirements 
of  the  statute  (Code  Civ.  Proc,  sec.  682,  subd.  1),  for  the  terms 
of  an  ordinary  writ  of  execution,  and  directing  that  the  per- 
sonal property  be  sold  before  resorting  to  the  real  estate.  Act- 
ing as  a  court  of  equity,  it  was  proper  for  it  to  direct  the  prop- 
erty to  be  sold  in  such  order  as  would  be  for  the  best  interests 
of  the  parties  to  the  action;  and  it  appears  from  the  judgment 
that    the  court    took  testimony  for    that  purpose,  and  found 
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therefrom  that  it  was  for  the  best  interests  of  all  parties  that 
the  property  should  be  sold  in  the  order  therein  directed,  for 
the  reason  that  it  would  sell  to  better  advantage  and  bring 
a  better  price  by  being  sold  in  that  order.  This  provision  in 
the  judgment  is  not  erroneous  as  a  matter  of  law,  nor  is  there 
any  presumption  against  its  validity.  If,  as  claimed  by  appel- 
lants, it  is  erroneous  as  a  matter  of  fact,  it  was  incumbent  upon 
them  to  cause  such  error  to  appear.  If  there  was  any  ground 
upon  which  the  court  could  have  given  this  direction,  it  must 
be  assumed  that  such  ground  was  shown  to  it.  The  appellants 
have  not  brought  up  the  evidence,  nor  do  they  show  that  they 
have  been  in  any  respect  injured.  In  Cord  v.  Southwell,  15  Wis. 
211,  it  was  held  that  the  court  might  in  its  judgment  direct  the 
order  in  which  the  mortgaged  premises  should  be  sold,  without 
any  foundation  being  laid  therefor  in  the  pleadings,  and  might 
determine  this  order  upon  facts  shown  at  the  hearing,  and  that 
if  such  directions  were  erroneous,  it  was  incumbent  upon  the 
defendant  to  show  that  to  be  so.  The  same  principle  is  sus- 
tained in  Macomb  v.  Prentis,  57  Mich.  225;  Gregory  v.  Campbell, 
16  How.  Pr.  417;  "Wiltsie  on  Foreclosure,  sec.  491;  Pingree  on 
Mortgages,  sec.  1918;  Jones  on  Mortgages,  sec.  1618;  Hopkins 
v.  Wiard,  72  Cal.  262.  Carmichacl  v.  McGillivray,  57  Cal.  8, 
cited  by  appellants,  does  not  present  a  different  rule.  In  that 
case  the  plaintiff  asked  for  the  "usual  decree"  in  foreclosure 
suit?,  and  as  its  conclusion  of  law  the  court  held  that  the  plain- 
tiff have  judgment  "as  prayed  for  in  the  complaint."  Instead 
of  following  this  direction  the  judgment  directed  that  the  ditch 
be  sold  before  the  sale  of  the  mining  claims.  Upon  the  appeal 
therefrom  it  was  made  to  appear  to  the  supreme  court  by  an 
affidavit  to  that  effect  that  this  provision  of  the  judgment  was 
inequitable  and  would  work  an  injustice  to  the  mortgagors. 
The  judgment  was  reversed  upon  the  ground  that  the  decree 
was  a  departure  from  the  "usual  form,"  and  was  not  warranted 
by  the  "finding  of  the  court."  (See,  also,  Broder  v.  Conklin,  98 
Cal.  363.)  In  the  present  case  no  objection  to  the  form  of 
the  decree  or  attempt  to  modify  its  terms  was  made  to  the 
superior  court,  nor  was  the  appeal  therefrom  taken  until  after 
the  property  had  been  sold  in  accordance  with  its  term?:  nor 
has  it  been  made  to  appear  here  that  the  defendants  have  been 
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in  any  respect  injured,  or  that  a  greater  sura  of  money  would 
have  been  received  if  the  sale  had  been  made  in  any  other  way 
than  that  directed  by  the  court. 

2.  The  court  allowed  to  the  plaintiff  eight  hundred  dollars 
as  counsel  fees  for  the  foreclosure  of  the  mortgages  upon  the 
real  estate  and  the  sheep,  and  this  amount  was  included  in  the 
aggregate  sum  which  was  declared  to  be  a  lien  upon  the  prop- 
erty given  as  security  for  the  payment  of  the  notes.  It  is  urged 
by  the  appellants  that  the  effect  of  directing  that  the  bank  stock 
be  sold  before  the  sale  of  the  other  property  was  to  cause  the 
proceeds  of  such  sale  to  be  applied  to  the  payment  of  these 
counsel  fees,  whereas  it  appears  from  the  findings  that  no  por- 
tion of  the  counsel  fees  was  a  lien  thereon.  This  objection 
is,  however,  specious  rather  than  real.  The  bank  stock  was 
a  security  for  the  entire  indebtedness  upon  the  promissory  notes 
as  much  as  was  the  other  property,  and  it  was  immaterial  to 
the  defendants  whether  the  bank  stock  or  the  other  property 
should  be  sold  first,  so  long  as  the  sale  of  the  entire  property 
would  be  insufficient  to  satisfy  the  judgment.  Unless  the  bank 
stock  should  sell  for  the  entire  amount  of  the  judgment,  exclu- 
sive of  the  counsel  fees,  the  defendants  would  not  have  been 
injured  by  having  it  sold  first.  As  the  proceeds  of  the  entire 
property  were  insufficient  to  satisfy  the  judgment,  the  defend- 
ants have  suffered  no  injury  by  reason  of  the  order  in  which  the 
sale  was  directed.  If  the  judgment  had  directed  that  the  other 
property  be  first  sold,  and  that  after  paying  to  the  plaintiff  the 
counsel  fees,  if  the  balance  of  its  proceeds  should  be  insufficient 
to  satisfy  the  judgment  the  bank  stock  be  then  sold,  the  posi- 
tion of  the  appellants  would  be  the  same  as  it  would  under  the 
decree  first  rendered. 

For  the  same  reasons  the  omission  to  make  the  counsel  fees 
allowed  for  the  foreclosure  of  each  of  the  several  mortgages  a 
specific  lien  upon  the  property  described  in  that  mortgage  was 
only  technical  error. 

3.  The  mortgage,  as  alleged  in  the  complaint,  included  as  a 
portion  of  the  mortgaged  propert}',  the  southeast  quarter  of 
the  northwest  quarter  of  section  27,  township  22,  but  the  judg- 
ment does  not  declare  that  this  parcel  is  subject  to  the  lien, 
nor  does  it  contain  a  direction  for  its  sale.     The  appellants 
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urge  that  the  court  thereby  erred  and  that  inasmuch  as  they 
have  the  right  to  have  all  of  the  mortgaged  property  sold  he- 
fore  there  can  be  any  personal  liability,  the  judgment  must  be 
reversed.  The  error  of  the  court,  if  any  error  there  was,  was 
its  omission  to  include  this  parcel  with  the  lands  subject  to  the 
lien.  It  could  properly  direct  the  sale  of  only  that  property 
which  it  had  found  to  be  so  subject.  It  is  highly  probable  that 
the  omission  results  from  a  mistake  of  the  scrivener  in  describ- 
ing the  property,  either  in  the  complaint  or  in  the  judgment. 
The  same  omission  or  mistake  is  found  in  the  prayer  of  the 
complaint,  which  enumerates  the  property  that  the  plaintiffs 
ask  to  have  sold,  and  the  judgment  follows  the  terms  of  this 
prayer.  But  even  if  the  parcel  were  included  in  the  mortgages 
the  failure  of  the  plaintiff  to  have  it  included  in  the  judgment 
would  merely  have  the  effect  to  free  it  from  the  lien  of  the 
mortgage,  as  well  as  from  a  sale  in  satisfaction  of  the  judgment. 
Olascarel  v.  Bajfour,  51  Cal.  212;  Ouldv.  Stoddard,  51  Cal.  613; 
Bull  v.  Coe,  77  Cal.  51  *;  Hall  v.  Arnott,  SO  Cal.  318;  Woodard 
v.  Brown,  119  Cal.  2S3.2)  If  the  judgment  is  satisfied  by  the 
sale  of  a  portion  of  the  mortgaged  premises,  the  mortgagor 
will  hold  the  omitted  portion  discharged  of  all  lien.  If  the 
judgment  is  not  satisfied  by  the  sale,  a  reversal  of  the  judgment 
is  not  necessary,  but  the  rights  of  the  mortgagor  are  fully  pre- 
served by  directing  that  the  judgment  be  modified  by  striking 
out  all  liability  for  the  deficiency.  In  the  present  case  the 
same  result  has  been  obtained  by  the  plaintiffs  voluntary  satis- 
faction of  the  deficiency  judgment. 

1.  It  is  further  objected  that  the  court  was  not  authorized 
to  make  any  portion  of  the  taxes  paid  by  the  plaintiff  upon  the 
real  estate  included  in  the  mortgage  a  lien  upon  the  other  prop- 
erty given  as  security  for  the  indebtedness.  It  is  a  sufficient 
answer  to  this  objection  that  it  does  not  appear  that  the  judg- 
ment includes  any  amount  for  the  payment  of  taxes.  It  is  not 
specifically  declared  therein  that  any  portion  of  its  amount  is 
for  taxes  paid  by  the  plaintiff,  nor  does  it  appear  from  a  com- 
parison of  its  amount  with  a  computation  of  the  indebtedness 
claimed  in  the  complaint,  that  any  amount  paid  for  taxes  is 
included  therein. 

1  11  Am.  St  Rep.  2.33.  ■  G3  Am.  St.  Rep.  108. 
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5.  The  claim  that  the  provision  in  the  mortgages  for  the 
payment  of  taxes  takes  away  all  liability  for  the  payment  of 
interest  upon  the  indebtedness  is  not  sustained  by  the  record. 
The  mortgages  themselves  are  not  set  forth  in  the  complaint, 
but  it  is  averred  that  they  provide  "that  the  plaintiff  may  pay 
all  taxes,  liens,  or  assessments  upon  the  said  property,  and  that 
the  same  shall  be  repaid  with  interest  thereon  at  the  rate  of 
one  per  cent  per  month."  Section  5  of  article  XIII  of  the 
constitution  declares  that  every  contract  by  which  a  debtor  is 
obligated  to  pay  any  tax  or  assessment  "on  money  loaned  or  on 
any  mortgage,  deed  of  trust,  or  other  lien,"  shall,  as  to  the  in- 
terest specified  therein,  be  null  and  void.  The  above  averment 
falls  far  short  of  showing  a  contract  by  which  the  mortgagor 
is  obligated  to  pay  any  taxes  upon  the  money  loaned  or  upon 
the  mortgages  given  therefor.  This  exoneration  from  liability 
is  an  affirmative  defense  which  must  be  established  on  the  part 
of  the  defendant.  There  is  no  substantial  difference  between 
the  averment  herein  and  the  provision  in  the  mortgage  con- 
sidered in  Marye  v.  Hart,  76  Cal.  291,  which  it  was  held  did 
not  have  the  effect  claimed  by  the  appellants  herein. 

6.  It  is  next  contended  that  the  court  erred  in  directing  a 
sale  of  the  franchise  of  the  Ukiah  Gas  Works,  for  the  reason 
that  such  franchise  is  not  the  subject  of  a  sale  under  execution. 
As  the  appellants  included  this  franchise  in  their  mortgage  to 
the  plaintiff,  it  might  well  be  held  that  they  are  estopped  from 
questioning  plaintiff's  right  to  a  judgment  for  its  sale  in  the 
foreclosure  of  that  mortgage;  but  if,  as  claimed  by  them,  a 
transfer  of  the  franchise,  either  by  way  of  mortgage  or  by  judi- 
cial sale,  is  forbidden  by  statute,  no  title  would  pass  by  the 
sale,  and  the  appellants  can  sustain  no  harm  therefrom. 

The  judgment  is  affirmed. 

Garoutte,  J.,  and  Van  Dyke,  J.,  concurred. 
Hearing  in  Bank  denied. 
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[S.  F.  No.  1555.    Department  Two.— February  18,  1901.] 

ANGUS  McLEOD,  Respondent,  v.  AMELIA  D.  BAKNUM, 

Appellant. 

Mortgage— Leasehold  Estate  in  Hotel  Property. — A  mortgage  of  a 
leasehold  estate  in  hotel  property  for  a  term  of  eleven  years, 
and  of  the  hotel  building  and  fixtures  which  the  lessee  has  the 
right  to  remove  at  the  end  of  the  term,  is  of  an  interest  in  real 
estate,  within  the  provision  of  section  2947  of  the  Civil  Code. 

Id. — Mortgage  of    Personal  Property — Nonconformity  to    Statute 
— Validity  Between  Parties. — A  mortgage  of  personal  property 
not  enumerated  in  the  statute,  and  not  accompanied  by  the 
affidavit,  acknowledgment,  and  record  provided  for  in  cases  of 
chattel  mortgages  allowed  by  the  statute,  is  valid  between  the 
parties. 

Id. — Mortgage  for  Purchase  Money  —  Vendee  in  Possession — De- 
fective Title. — The  vendee  who  has  received  possession  and  main- 
tains it  without  rescission  of  the  contract  of  sale  cannot,  while 
in  possession,  defend  against  a  mortgage  given  for  the  pur- 
chase money  on  the  ground  of  an  alleged  defect  in  the  title. 

Id. — Evidence  as  to  Contexts  of  Letter — Harmless  Ruling. — Where 
the  recipient  of  a  letter  from  the  defendant  was  permitted  to 
testify  without  objection  to  the  contents  of  the  letter,  and  was 
fully  cross-examined  by  the  defendant  as  to  such  contents, 
error  in  permitting  another  witness  to  testify  as  to  its  con- 
tents, on  the  ground  that  the  loss  of  the  letter  had  not  been 
proved,  is  harmless. 

Id. — Proof  of  Title — Bill  of  Sale. — A  bill  of  sale,  which  was  a  link 
in  the  chain  of  title  to  the  mortgaged  property,  which  the  de- 
fendant objected  to  as  defective,  was  properly  admitted  in  evi- 
dence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Harm 
County  and  from  an  order  denying  a  new  trial.  P.  M.  Angel- 
lotti,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Crandall  &  Bull,  for  Appellant. 

W.  M.  Cannon,  and  Hepburn  Wilkins,  for  Respondent. 

THE  COURT. — Appeal  from  judgment  and  order  denying 
a  new  trial.     On  the  thirteenth  day  of  March,  1896,  one  Helen 
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M.  Atwater  was  the  owner  and  in  the  possession  of  a  certain  lot 
in  Tiburon,  Marin  county,  and  a  lease  thereof  for  the  term  of 
eleven  years  from  the  fifteenth  day  of  February,  1896,  at  a 
monthly  rental  of  fifteen  dollars  per  month,  with  a  two-story 
frame  building  thereon  known  as  the  El  Dorado  Hotel,  together 
with  the  furniture,  bar,  and  bar  fixtures  and  other  personal  prop- 
erty in  and  connected  with  said  hotel.  By  the  terms  of  the  lease 
the  lessee  was  given  the  right  to  remove  all  improvements  then 
on  the  said  lot  or  that  might  be  thereafter  placed  thereon  at 
the  termination  thereof,  upon  complying  with  the  conditions 
therein  named.  On  said  day  the  defendant  purchased  of  said 
Helen  M.  Atwater  the  lease,  improvements  on  the  leased  prem- 
ises, furniture  in  the  hotel,  bedding,  cooking  utensils,  bar  and 
bar  fixtures,  wines,  liotuors,  and  other  personal  property  in  and 
about  the  hotel  for  the  sum  of  nineteen  hundred  and  fifty  dol- 
lars. As  part  of  the  purchase  price  for  all  of  the  aforesaid 
property  the  defendant  executed  to  plaintiff  the  promissory 
note  set  forth  in  the  complaint  for  the  sum  of  five  hundred 
dollars,  and  at  the  same  time  executed  and  delivered  to  plaintiff 
a  mortgage,  which  mortgage  recited  that  the  mortgagor  mort- 
gaged "that  certain  lot,  piece,  or  parcel  of  land  [describing  lot], 
and  including  the  building  and  improvements  on  said  land 
known  as  the  El  Dorado  Hotel,  ....  and  all  the  interest  of  the 
mortgagor  in  said  land,  ....  the  said  interest  being  a  lease- 
hold interest  under  that  certain  lease  from  Israel  Kashaw  to 
Helen  M.  Atwater,  dated  the  seventeenth  day  of  February, 
1896."  The  plaintiff  acted  as  the  agent  for  said  Helen  M. 
Atwater  in  taking  said  note  and  mortgage. 

After  the  said  sale  and  the  execution  of  the  said  note  and 
mortgage  the  defendant  went  into  possession  of  the  said  leased 
premises  and  personal  property.  The  said  promissory  note  has 
not  been  paid  nor  the  interest  thereon.  The  court  filed  find- 
ings and  by  its  judgment  and  decree  directed  a  sale  of  the  mort- 
gaged premises  to  satisfy  the  judgment.  It  is  contended  that 
the  mortgage  was  of  personal  property — and  of  personal  prop- 
erty not  enumerated  in  Civil  Code,  section  29oo — and  for  that 
reason  void  even  between  the  parties.  The  mortgage  was  of  an 
interest  in  real  estate  and.  therefore,  within  the  provision  of 
section  2947  of  the  Civil  Code.     If    the    property   mortgaged 
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were  personal  property,  the  mortgage  would  be  valid  as  be- 
tween the  parties.  {Bank  of  Uhiah  v.  Moore,  106  Cal.  673; 
Bank  of  Ukiah  v.  Gibso7i,  109  Cal.  197;  Tomlinson  v.  Ayres,  117 
Cal.  572.)  It  is  said  that  by  the  amendment  of  1895  to  the 
Civil  Code,  section  2955,  after  the  words  "mortgages  may  be 
made  upon  the  following  personal  propert}r,"  the  words  "and 
none  other"  were  added,  and  that  since  the  amendment  a  mort- 
gage of  personal  property  not  enumerated  is  absolutely  void 
even  between  the  parties.  We  do  not  think  such  is  the  law, 
neither  do  we  think  the  legislature  intended  any  such  conse- 
quence. It  would  require  very  plain  and  imperative  language 
to  convince  us  that  the  legislature  intended  to  prevent  parties 
from  making  a  mortgage  upon  any  personal  property,  as  be- 
tween themselves,  where  the  rights  of  no  third  parties  are  in- 
volved. 

In  section  2957  it  is  provided  that  a  mortgage,  unless  accom- 
panied by  the  affidavit  required  by  the  statute  and  acknowledged 
and  recorded,  is  void  as  to  creditors  and  subsequent  purchasers 
and  encumbrancers  for  value.  But  the  mortgage  is,  without 
the  affidavit  or  acknowledgment,  good  between  the  parties.  A 
law  that  would  prohibit  competent  parties  from  making  a 
valid  contract  as  between  themselves,  where  no  rights  of  third 
parties  intervene  and  no  public  policy  is  violated,  would  be  a 
very  serious  infringement  of  the  right  of  making  contracts. 

The  defendant  in  her  answer  alleged  that  the  title  to  the 
property  is  and  was  defective,  and  that  she  has  never  been  given 
a  good  and  valid  title  to  the  said  property.  The  court  found 
in  finding  1  that  defendant  did  receive  a  good  title  to  the 
property.  The  different  steps  or  links  in  the  chain  of  title  are 
very  fully  and  minutely  set  out.  Defendant's  counsel  have  de- 
voted several  pages  of  their  brief  in  attempting  to  show  that 
the  different  and  independent  parts  of  this  finding  are  not  sup- 
ported by  the  evidence. 

It  is  unnecessary  to  examine  the  specifications  as  to  the  in- 
sufficiency of  the  evidence  to  sustain  the  finding,  for  the  reason 
that  the  court  found — and  the  finding  is  sustained  by  the  evi- 
dence— that  defendant  "ever  since  the  thirteenth  day  of  March, 
1S96,  held  and  retained,  and  now  holds  and  retains,  the  pos- 
session of  all  the  said  property,  and  has  ever  since  said  day  had 
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the  use  and  profits  thereof."  The  law  will  not  allow  a  vendee 
to  obtain  possession  of  property  under  a  contract  of  sale,  and, 
while  in  possession,  to  defend  against  an  action  for  the  purchase 
money  upon  the  ground  of  the  title  being  defective.  (Peabody 
v.  Phelps,  9  Cal.  213;  Hicks  v.  Lovell,  64  Cal.  18;  Gross  v.  Kier- 
shi,  41  Cal.  112.)  In  this  case  the  plaintiff  seeks  to  foreclose 
upon  the  property  mortgaged,  and  defendant  seeks  to  retain 
possession  and  prevent  the  foreclosure  upon  the  ground  that 
the  title  of  the  vendor  was  and  is  defective.  If  the  title  could 
be  tried  in  this  way  and  should  be  found  defective,  the  defend- 
ant might  retain  possession  forever,  without  paying  the  amount 
she  agreed  to  pay  or  restoring  the  plaintiff  to  his  former  rights. 
The  court  found:  "That  the  said  cross-complainant  never  re- 
scinded or  offered  to  rescind  with  said  Helen  M.  Atwater  the  pur- 
chase which  was  made  by  the  said  cross-complainant  of  the  said 
hotel  and  leasehold  interest  and  personal  property  described 
in  the  said  cross-complaint,  or  the  contract  which  was  made 
between  the  said  cross-complainant  and  the  said  Helen  M. 
Atwater  with  relation  thereto,  and  that  the  said  cross-complain- 
ant never  returned  or  offered  to  return  to  the  said  Helen  M. 
Atwater  any  of  the  property  mentioned  and  described  in  the 
said  cross-complaint."     This  finding  is  not  challenged. 

In  view  of  the  finding  that  defendant  has  remained  and  is  in 
possession  of  the  property,  and  that  she  has  made  no  attempt 
at  rescission,  and  that  she  has  not  paid  the  note,  it  becomes 
unnecessary  to  discuss  all  the  criticisms  of  findings  made  in  ap- 
pellant's brief.  The  material  findings  are  supported  by  the 
evidence,  and  it  would  serve  no  useful  purpose  to  discuss  the 
evidence  as  to  those  which  are  immaterial.  The  witness  Coch- 
rane, while  on  the  stand,  was  permitted,  under  defendant's  ob- 
jection, to  state  the  contents  of  a  letter  written  by  defendant  to 
one  Mrs.  Delcroix,  and  it  is  now  urged  that  such  ruling  was 
prejudicial  error.  The  principal  objection  to  the  contents  of  the 
letter  being  given  in  evidence  was  that  the  loss  of  the  letter  had 
not  been  proven.  The  witness  testified  that  in  the  letter  defend- 
ant offered  Mrs.  Delcroix  three  thousand  five  hundred  dollars 
for  the  property,  twelve  hundred  dollars  cash,  and  the  balance 
in  installments  of  five  hundred  dollars  every  six  months.  "We 
regard  the  evidence  as  immaterial,  and  therefore  harmless.     But 
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if  it  were  material,  appellant  is  not  in  a  position  here  to  avail 
herself  of  the  error.  The  witness  Delcroix  was  permitted  to 
testify  without  objection  to  the  contents  of  the  letter  in  her 
direct  examination.  She  gave  the  contents  substantially  as 
given  by  Cochrane.  Appellant's  counsel  fully  cross-examined 
her  as  to  the  letter  and  its  contents.  There  is  no  contradiction 
of  the  evidence  of  either  of  these  witnesses  as  to  such  contents. 
The  appellant,  therefore,  did  not  object  to  the  evidence  as  to  the 
contents  of  the  letter  when  such  evidence  was  first  offered. 
Not  only  this,  but  she  fully  interrogated  the  witness  as  to  such 
contents.  She  will  not  now  be  allowed  to  say  that  it  was  error 
for  the  subsequent  witness  to  be  questioned  concerning  the  con- 
tents of  the  letter.  If  the  objection  had  been  sustained,  the 
record  would  still  contain  the  evidence  of  Mrs.  Delcroix  as  to 
the  contents  of  the  letter.  A  bill  of  sale  of  the  property  from 
Jane  Delcroix  to  James  "W.  Cochrane  was  offered  in  evidence. 
To  this  defendant  objected  upon  the  ground  that  it  was  imma- 
terial, irrelevant,  and  incompetent.  The  admission  of  the  bill 
of  sale  is  now  claimed  to  be  error.  Defendant  had  denied  the 
title  of  plaintiff  to  the  property  and  alleged  that  the  title  was 
defective.  This  bill  of  sale  was  a  link  in  the  chain  of  title,  and 
made  apparently  necessary  by  the  defense  interposed  by  defend- 
ant. The  defendant  objected  to  the  title  as  being  defective 
and  objected  to  all  proof  offered  by  plaintiff  to  show  that  it  was 
not  defective.  It  would  be  trifling  with  justice  to  say  such  rul- 
ing was  error.  "We  have  examined  the  other  assignments  of 
error,  but  they  require  no  special  notice.  We  find  no  error 
that  would  justify  a  reversal  of  the  case. 
The  judgment  and  order  are  affirmed. 

CXXXI.    Cal.— 39 
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[L.  A.  No.  043.     Department  One—  February  10,  1901.] 

WILLIAM  W.  HOLT,  Respondent,  v.  FBANCBS  M.  HOLT, 
Appellant.     FRANCES  BACON  et  aL,  Respondents. 

Partition — Appeal  from  Order  Confirming  Sale — Error  in  Decree 
not  Reviewable. — Upon  appeal  from  an  order  confirming  a  sale  in 
an  action  for  partition,  any  error  occurring  in  or  prior  to  the 
decree  of  partition,  -which  is  appealable,  cannot  be  reviewed; 
and  the  question  whether  the  complaint  does  or  does  not  state 
facts  sufficient  to  support  that  decree,  or  whether  the  court 
failed  to  find  upon  a  material  issue  tendered  in  an  answer  of 
the  appellant,  cannot  be  considered  upon  such  appeal. 

Id. — Order  Fixing  Attorneys'  Fees — Final  Judgment. — Where  the 
fixing  of  attorneys'  fees  was  reserved  in  the  interlocutory  de- 
cree for  future  consideration,  and  was  passed  upon  at  the  time 
of  confirming  the  sale,  such  order  may  be  treated  as  a  final  judg- 
ment as  to  the  attorneys'  fees. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los  Angeles 
County  confirming  a  sale  upon  partition  and  fixing  attorneys1 
fees.     Lucien  Shaw,  Judge. 

The  facts  are  stated  in  the  opinion. 

Hester  &  Ladd,  for  Appellant. 

Charles  L.  Batcheller,  and  E.  E.  Bacon,  for  Respondents. 

GRAY,  C. — This  is  an  action  in  partition  in  which  the  com- 
plaint alleges  that  the  plaintiff  Holt  and  the  defendant  Frances 
M.  Holt  are  tenants  in  common,  each  having  an  estate  of  inher- 
itance to  the  extent  of  one  undivided  half  of  the  whole  of  the 
fee  in  a  certain  described  lot  in  the  city  of  Los  Angeles;  and 
that  defendant  Frances  Bacon  has  a  mortgage  lien  on  the  said 
interest  of  Frances  II.  Holt  to  the  extent  of  five  hundred  dol- 
lars, besides  interest. 

The  action  was  commenced  January  6,  1899,  a  general  de- 
murrer to  the  complaint  was  overruled,  an  answer  filed  and  a 
trial  had,  followed  by  an  interlocutor}'  decree  of  partition  made 
on  May  25,  1899,  and  filed  on  the  27th  of  the  same  month. 
This  decree  adjudicated  and  determined  the  rights  and  interests 
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of  the  several  parties  to  the  suit  in  the  lot  in  question,  found 
that  a  partition  could  not  be  had  without  great  prejudice  to  the 
owners,  and  ordered  that  a  sale  be  made  by  the  referees  named 
in  the  decree  and  the  proceeds  thereof  be  applied  by  said  ref- 
erees: 1.  To  the  payment  of  the  general  costs,  including  cost  of 
abstract  and  attorneys'  fees;  2.  To  payment  of  costs  of  references 
and  sale  therein;  3.  That  the  residue  be  paid  to  the  several  par- 
ties to  the  suit,  the  specific  part  that  each  should  receive  being 
fully  stated  in  the  decree.  The  court  in  this  decree  specially 
reserved  its  finding  and  order  as  to  the  amount  of  attorneys' 
fees  to  be  allowed  until  the  making  of  its  final  decree.  Subse- 
quently, a  sale  was  made  under  this  decree  to  the  respondent, 
Frank  Jackson,  and  thereafter  an  order  confirming  said  sale 
was  duly  made  by  the  court  and  filed  on  the  sixth  day  of  Janu- 
ary, 1900.  In  this  order  the  attorneys'  fees  were  fixed  at  one 
hundred  dollars  and  referee's  fees  at  thirty  dollars.  This  ap- 
peal is  from  the  last-mentioned  order,  which  is  referred  to  in 
the  notice  of  appeal  as  "the  final  judgment  and  decree  therein 
entered  in  the  said  superior  court  on  the  sixth  clay  of  January, 
1900."  The  notice  of  appeal  was  filed  and  the  appeal  taken  on 
April  20,  1900,  more  than  sixty  days  after  the  entry  of  the 
order  appealed  from,  and  more  than  six  months  after  the  entry 
of  the  said  interlocutory  decree. 

The  only  reasons  urged  for  a  reversal  on  this  appeal  are: 
1.  The  complaint  does  not  state  sufficient  facts,  and  the  de- 
murrer to  it  should  have  been  sustained;  2.  The  court  failed  to 
find  upon  the  issue  tendered  in  appellant's  answer  as  to  her 
right  to  a  homestead  upon  the  said  property.  These  questions 
cannot  be  considered  upon  this  appeal. 

The  objection  urged  against  the  complaint  is  that  it  fails  to 
set  forth  specifically  and  particularly  the  origin,  nature,  and  ex- 
tent of  the  interests  of  the  several  parties  in  the  property  de- 
scribed in  the  complaint.  The  nature  and  extent  of  the  several 
interests  were  set  forth  in  the  complaint;  and  if  the  complaint 
was  not  sufficiently  specific  in  the  respects  stated  and  the  court 
had  improperly  overruled  the  demurrer,  such  action  could  be 
reviewed  only  on  appeal  from  the  interlocutory  decree  of  parti- 
tion; for  that  decree  is  a  final  judgment,  certainly,  as  to  all 
questions  determined  in  it  (Hammond  v.  Cailleaud,  111  Cal. 
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20G1),  and  whether  the  order  here  appealed  from  be  treated 
as  an  order  made  after  final  judgment  or  as  itself  a  final  judg- 
ment, it  is  plain  that  the  decree  of  partition  cannot  be  reviewed; 
because  an  appeal  might  have  been  taken  from  such  decree 
(Code  Civ.  Proa,  sec.  9G3),  and  any  intermediate  decision 
that  might  have  been  appealed  from  cannot  be  reviewed  on  this 
appeal.     (Code  Civ.  Proa,  sec.  956.) 

For  reasons  apparent  from  the  foregoing  argument  we  are 
also  precluded  from  here  reviewing  or  deciding  anything  as  to 
the  issue  concerning  the  homestead. 

This  appeal  cannot  be  treated  as  taken  from  the  decree  of 
partition,  for  the  notice  of  appeal  was  filed  after  the  time  lim- 
ited by  statute  for  taking  such  an  appeal. 

In  the  interlocutory  decree  of  partition  the  question  of  at- 
torney's fee  was  specially  reserved  for  future  consideration,  and 
that  matter  was  for  the  first  time  adjudicated  in  the  order  here 
appealed  from.  We  may,  therefore,  treat  such  order  as  a  final 
judgment  as  to  the  attorney's  fee  at  least,  and  in  that  view  of 
the  matter,  as  nothing  is  urged  against  said  fee,  we  think  the 
judgment  appealed  from  should  be  affirmed,  and  so  advise. 

Cooper,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
appealed  from  is  affirmed. 

Harrison,  J.,  Van  Dyke,  J.,  Garoutte,  J. 


[S.  F.  No.  1541.    Department  One— February  19,  1901.] 

CITY  AND  COUNTY  OF  SAN  FEANCISCO,  Kespondent,  v. 
LA  SOCIETE  FEANCAISE  D'EPAEGNES  ET  DE 
PEEVOYANCE  MUTUELLE,  Appellant. 

Taxation — Loans  Secured  by  Nontaxable  Pledges. — Loans  or  sol- 
vent credits  secured  by  pledges  of  nontaxable  stocks  and  bonds 
are  taxable  as  property  within  the  meaning  of  section  1  of 
article  XIII  of  the  constitution. 


»  52  Am.  St.  Rep.  1G5. 
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Id. — Assessment — Assessor  not  Bound  ry  Verified  List. — The  assessor 
is  uot  bound  by  a  verified  list  of  property  furnished  to  him  by 
the  taxpayer,  and  it  is  his  duty  to  assess  to  the  owner  any 
taxable  property  that  has  for  any  reason  escaped  assessment. 

Id. — Supplemental  Assessment  After  Payment. — The  assessor  may 
make  an  additional  or  supplemental  assessment  after  the  tax- 
payer has  paid  the  original  assessment  made  to  him.  No  as- 
sessment is  illegal  because  not  completed  within  the  time  re- 
quired by  law. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco.     J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion. 

Stanly,  McKinstry,  Bradley,  &  McKinstry,  for  Appellant. 

Alfred  Fuhrman,  and  John  Heenan,  for  Respondent. 

GRAY,  C. — This  is  an  action  to  recover  five  thousand  eight 
hundred  and  fifty-one  dollars  and  sixty  cents  alleged  to  be  due 
to  plaintiff  from  defendant  as  taxes  for  the  fiscal  year  ending 
June  30,  1897,  on  solvent  credits,  admitted  to  be  owned  by  de- 
fendant, aggregating  three  hundred  and  forty-eight  thousand 
seven  hundred  and  twenty-one  dollars  and  secured  by  nontax- 
able stocks  and  bonds. 

Plaintiff  had  judgment  for  the  full  amount  demanded,  from 
which  defendant  appeals  and  urges  as  the  grounds  thereof:  1. 
That  the  credits  are  not  taxable  because  they  are  secured  by 
pledge  of  property  not  taxable;  2.  The  assessor  had  no  right 
or  power  to  assess  the  said  credits,  because  defendant  had  al- 
ready handed  in  a  sworn  statement  of  its  property  for  said  fiscal 
year,  which  was  listed  to  it,  assessed,  and  the  taxes  thereon  col- 
lected by  the  assessor  (it  all  being  personal  property);  and  the 
said  credits  were  not  included  in  said  statement  nor  in  said 
assessment,  but  in  an  additional  assessment,  made  by  the  asses- 
sor subsequent  to  payment  made  by  defendant  as  aforesaid  and 
not  based  on  any  sworn  statement. 

1.  We  are  of  the  opinion  that  loans  or  solvent  credits  secured 
by  pledge  on  nontaxable  property  are  taxable.  Section  1  of 
article  XIII  of  the  constitution  provides  that  "all  property," 
with  certain  exceptions  therein  stated,  "shall  be  taxed  in  pro- 
portion to  its  value."     It  further  provides  that  the  word  "prop- 
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erty"  as  used  in  said  "article  and  section"  shall  include 
"moneys,  credits,  bonds,  stocks,  dues,  franchises,  and  all  other 
matters  and  things,  real,  personal,  and  mixed,  capable  of  pri- 
vate ownership."  The  admitted  credits  or  outstanding  loans  of 
defendant  come  clearly  within  the  above  constitutional  defini- 
tion of  taxable  property,  and  the  fact  that  such  loans  are  se- 
cured by  pledge  of  nontaxable  personal  property  in  no  way  af- 
fects the  question. 

2.  The  assessor  was  not  bound  by  the  verified  list  of  property 
furnished  by  defendant,  but  it  was  his  duty  to  assess  to  defend- 
ant any  of  its  property  that  had  for  any  reason  escaped  assess- 
ment. This  question  is  set  at  rest  and  the  reasons  given  in 
People  v.  National  Bank  of  D.  0.  Mills  &  Co.,  123  Cal.  53,1  and 
Savings  etc.  Soc.  v.  San  Francisco,  131  Cal.  356.  The  power 
of  the  assessor  to  make  a  supplemental  assessment  embracing 
newly  discovered  property  cannot  be  limited  or  in  any  way  af- 
fected by  the  previous  assessment  based  on  the  verified  list  made 
by  defendant.  It  is  the  duty  of  the  assessor  to  assess  all  the 
property  for  the  current  fiscal  year,  and  this  duty  continues  so 
long  as  the  assessment-books  of  such  current  year  are  under  his 
control,  and  whenever  he  discovers  property  that  has  up  to  that 
time  escaped  assessment  he  should  list  and  assess  it  to  the  owner 
in  the  manner  provided  in  the  Political  Code.  No  assessment 
is  illegal  "because  the  same  was  not  completed  within  the  time 
required  by  law."     (Pol.  Code,  sec.  3885.) 

"We  advise  that  the  judgment  be  affirmed. 

Haynes,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  affirmed.  Van  Dyke,  J.,  Harrison,  J.,  Garoutte,  J. 

1  69  Am.  St.  Eer-  32. 
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[Sac.  No.  S71.     Department  Two— February  19,  1001.] 

JOSHUA  BAKBE,  Respondent,  v.  F.  M.  BORELLO  ct  al., 

Appellants. 

Appeal — IxsTRrcnoN    Requested    by  Appellants  —  Modification  by 
Judge. — The  right  of  the  appellants  to  object  to  an  instruction  re- 
quested by  them,  and  which  was  modified  by  the  court,   de- 
pends upon  whether  the  changes  made  imported  into  it  some 
new  and  distinct  error  prejudicial  to  the  appellant. 

Id. — Review  of  New  Trial  Order — Motion  to  Correct  Bill  op  Ex- 
ceptions— Jurisdiction  Pending  Appeal. — A  bill  of  exceptions  pre- 
pared and  settled  beforehand  as  the  basis  of  a  motion  for  new 
trial,  and  upon  which  the  motion  was  heard  and  denied,  and 
which  constitutes  the  record  upon  which  an  appeal  therefrom 
was  taken,  cannot  be  corrected  by  the  superior  court  pending 
the  appeal  to  this  cowt  upon  motion  of  the  respondent;  nor 
will  the  record  be  amended  by  this  court,  which  must  review 
the   order   upon   the   same   record   upon   which    it  was   made. 

MOTIOX  to  correct  the  record  upon  appeal  from  an  order 
of  the  Superior  Court  of  Merced  County  denying  a  new  trial. 
B.  R.  Rector,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  W.  Knox,  P.  F.  Dunne,  and  W.  D.  Crichton,  for  Appel- 
lants. 

James  F.  Peck,  J.  F.  McSwain,  F.  G.  Ostrander,  and  F.  W. 
Henderson,  for  Respondent. 

BEATTY,  C.  J. — The  defendants  in  this  case  appeal  from  an 
order  denying  a  new  trial.  The  respondent  makes  a  prelim- 
inary motion  to  correct  the  record  of  the  proceedings  in  the  su- 
perior court.  The  facts  are  that  the  defendants,  in  support  of 
their  application  for  a  new  trial,  served  a  draft  of  their  pro- 
posed bill  of  exceptions,  which  showed  that  the  trial  judge,  of 
his  own  motion,  had  given  a  certain  instruction,  numbered  18, 
to  the  giving  of  which  they  had  duly  excepted.  The  proposed 
bill  also  contained  a  special  assignment  of  error  upon  the  giving 
of  instruction  numbered  18.  In  this  particular  the  bill  of  ex- 
ceptions was  settled  and  allowed  by  the  trial  judge,  Hon.  J.  K. 
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Law,  in  substance  as  proposed  by  defendants,  and  was  filed 
April  27,  1900.  The  motion  for  a  new  trial  was  submitted  to 
Judge  Minor  on  June  28th  and  denied  on  July  2d.  Defendants 
appealed  July  14th,  filed  the  transcript  in  this  court  August  22d, 
and  on  October  11th  filed  and  served  their  brief  in  which  they 
presented  their  assignment  of  error  upon  the  giving  of  said  in- 
struction. The  attention  of  the  respondent  seems  then  to  have 
been  drawn  for  the  first  time  to  this  feature  of  the  bill  of  ex- 
ceptions, and  soon  afterward,  and  within  six  months  from  the 
settlement  of  the  bill,  he  commenced  proceedings  to  amend  the 
record  so  as  to  make  it  appear  that  the  instruction  of  which 
the  appellants  are  complaining  was  really  given  at  their  request, 
and  not  volunteered  by  the  court.  After  considerable  delay, 
occasioned  by  a  change  of  incumbents  in  the  office  of  superior 
judge,  an  order  was  made  by  Judge  Eector  on  January  15, 
1901,  correcting  the  bill  substantially  in  accordance  with  the 
motion  of  the  respondent;  that  is  to  say,  it  appears  from  the 
order  of  Judge  Eector  that  the  defendants  presented  the  in- 
struction to  Judge  Law,  the  trial  judge,  with  a  request  that  it 
be  given,  but  it  was  not  given  in  precisely  the  form  in  which  it 
was  requested.  Before  giving  it  Judge  Law  struck  out  one  or 
two  words  and  altered  one  sentence  slightly,  but  without  chang- 
ing its  meaning  or  effect.  The  only  tendency  of  the  altera- 
tions made  by  him  was  to  make  the  instruction  somewhat  less 
open  to  the  objection  now  urged  against  it  than  it  was  as  orig- 
inally requested  by  the  defendants.  Because  of  this  modifica- 
tion of  the  instruction  by  the  court  before  giving  it  the  appel- 
lants contend,  in  opposition  to  this  motion,  that  the  statement 
contained  in  the  bill  of  exceptions  as  proposed  was  true,  that 
the  instruction  given  was  not  the  instruction  they  asked,  but 
an  instruction  volunteered  by  the  court,  and  upon  this  point 
they  cite  Morgan  v.  Feet,  32  111.  281,  where  it  was  decided  that 
the  party  asking  an  instruction  may  except  to  the  giving  of 
such  instruction  with  an  addition  which  is  prejudicial  to  him, 
and  is  not  law.  I  should  not  doubt  the  correctness  of  that 
decision,  but  it  does  not  fit  this  case.  This  bill  of  exceptions, 
as  corrected,  shows  that  defendants  asked  a  certain  instruc- 
tion, and  that  the  court  gave  it  in  a  slightly  modified  form. 
Their  right  to  object  to  it,  therefore,  depends  upon  whether 
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the  changes  made  by  the  trial  judge  imported  into  it  some  new 
and  distinct  error  prejudicial  to  them,  as  in  the  Illinois  case. 
We  cannot  see  that  any  such  change  was  wrought  in  the  instruc- 
tion, but  if  there  was,  they  have  their  exception  to  the  modiii- 
cation,  and  that  matter  could  be  considered  when  the  appeal 
is  heard  upon  its  merits.  In  the  meantime,  the  action  of  the 
trial  court  in  modifying,  before  giving,  the  instruction  would 
be  no  obstacle  to  making  the  record  speak  the  exact  truth. 

We  are  brought,  then,  to  the  question  whether  it  was  com- 
petent for  the  superior  court  to  correct  this  bill  of  exceptions 
after  the  entry  of  the  order  denying  a  new  trial,  and  an  ap- 
peal to  this  court,  and  the  filing  of  the  record  here. 

This  bill  of  exceptions  being  the  basis  of  the  motion  for  a 
new  trial,  and  the  record  upon  which  the  order  overruling 
that  motion  rests,  can  it  be  changed  without  first  setting  aside 
that  order?  And  can  that  order  be  set  aside  by  the  superior 
court  after  it  has  been  appealed  to  this  court?  We  have  no 
doubt  that  a  bill  of  exceptions,  or  statement  which  has  been 
settled  after  appeal  taken,  may  be  corrected  by  a  proper  pro- 
ceeding under  section  473  of  the  Code  of  Civil  Procedure,  com- 
menced, as  this  was,  within  six  months  after  the  settlement, 
for  in  such  cases  the  superior  court  is  empowered  to  settle  the 
bill  or  statement — i.  e.,  to  complete  the  record — after  and  for 
the  purposes  of  the  appeal.  (Flynn  v.  Cottle,  47  Cal.  526; 
Sprigg  v.  Barber,  118  Cal.  592;  In  re  Lamb,  95  Cal.  408.)  But 
a  bill  of  exceptions,  prepared  and  settled  beforehand  to  be 
used  in  support  of  a  motion  for  a  new  trial,  after  the  denial 
of  the  motion  and  an  appeal  therefrom,  presents  a  different 
question.  We  are  of  the  opinion  that  in  such  case  the  record 
cannot  be  amended,  and  this  for  reasons  which,  though  techni- 
cal, are  nevertheless  conclusive.  The  appeal  deprives  the  su- 
perior court  of  jurisdiction  to  set  aside  its  order  denying  the 
new  trial,  and  while  that  order  is  in  force  the  record  upon 
which  it  is  based  cannot  be  changed,  and  this  court  must  re- 
view the  order  upon  the  same  record  upon  which  it  was  made. 
(Hayne  on  New  Trial  and  Appeal,  sec.  160,  and  cases  cited.) 
It  has  been  held,  and  we  have  no  doubt  correctly  held,  that 
where  a  new  trial  has  been  granted  by  an  order  improvidently 
or  prematurely  made  before  the  record  was  properly  settled  and 
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certified,  this  court,  upon  reversal  of  the  order,  may  remand 
the  cause  for  further  and  orderly  proceedings  upon  the  motion 
(Morris  v.  Be  Celis,  41  Cal.  331;  Thomas  v.  Sullivan,  11  Nev. 
280),  but  this  rule  of  practice  does  not  meet  the  exigencies  of 
this  case.  What  was  said  obiter  in  Grand  Grove  etc.  v.  Garibaldi 
Grove  etc.,  130  Cal.  116,1  cannot  be  applied  as  a  universal  rule, 
but  only  to  those  cases  in  which  the  power  of  amendment  has 
not  been  lost. 

The  motion  to  amend  is  denied. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 


[S.  F.  No.  793.    Department  Two— February  20,  1901.] 

W.  B.  HELLINGS  et  al.,  Appellants,  v.  HENRIETTA    DU- 
VALL et  al.,  Eespondents. 

AprEAi. — "Review  of  Order  Upon  Motion  to  Dismiss. — Where  a  motion 
to  dismiss  an  appeal  has  been  disposed  of  by  dismissing  it  as 
to  one  respondent  and  denying  it  as  to  another,  it  would  be  im- 
proper for  the  court  again  to  reconsider  it  upon  the  final  hear- 
ing of  the  appeal. 

Action  for  Slander  Upon  Title — Title  Incidentally  Involved — Fail- 
ure of  Evidence. — In  an  action  for  slander  upon  plaintiff's  title  to 
real  estate,  his  title  is  incidentally  involved,  and  upon  his  failure 
to  produce  any  evidence  upon  issue  joined  by  the  defendant, 
plaintiff's  title  ceases  to  be  in  any  way  involved. 

Id. — Answer — Plea  of  Defendant's  Title — Surplusage — Erroneous 
Adjudication — Appeal. — A  plea  of  defendant's  title  in  an  answer 
joining  issue  upon  the  allegations  of  the  complaint,  and  pray- 
ing judgment  for  costs  and  that  plaintiff  take  nothing,  is  of 
matter  of  surplusage,  not  involved  in  the  action  or  defense,  and 
upon  failure  of  evidence  for  the  plaintiff,  an  adjudication  of 
title  in  the  defendant  is  erroneous,  and  upon  plaintiff's  appeal 
the  judgment  will  be  modified  by  striking  out  such  adjudica- 
tion. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  Citj; 
and  County  of  San  Francisco.     James  M.  Troutt,  Judge. 

1  80  Am.  St.  Rep. 
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The  facts  are  stated  in  the  opinion. 

T.  M.  Osmont,  and  Charles  H.  Hubbs,  for  Appellants. 

Henry  S.  Foote,  James  L.  Crittenden,  and  Sidney  M.  Van 
"Wyck,  Jr.,  for  Respondents. 

SMITH,  C. — Action  for  slander  of  plaintiffs'  title  to  certain 
real  estate.  The  complaint,  besides  stating  in  detail  the  facts 
constituting  the  slander,  alleges  the  plaintiffs'  ownership  of  the 
property  described.  The  answer  of  defendant  Duvall  denies 
all  the  allegations  of  the  complaint  and  alleges  ownership  in 
her.  The  prayer  of  the  answer  is  for  costs  and  that  plaintiff 
"take  nothing  by  reason  of  his  complaint."  On  the  trial  no 
evidence  was  offered  on  behalf  of  the  plaintiffs.  The  judgment, 
besides  granting  the  relief  demanded,  further  adjudges  that 
the  plaintiffs  are  not,  and  that  the  defendant  Duvall  is,  the 
owner  of  the  lands  described  in  the  complaint  and  judgment. 

There  was  a  motion  to  dismiss  the  appeal  on  the  ground 
of  the  omission  of  certain  parts  of  the  judgment-roll  from  the 
transcript,  including  the  answer  of  defendant  Crittenden;  and 
the  motion  coming  on  to  be  heard,  the  appeal  was  dismissed 
June  7,  189?,  as  to  that  defendant,  and  on  December  8th  of 
the  same  year  the  motion  denied  as  to  the  other  respondent. 
This  disposes  of  the  motion  to  dismiss  the  appeal,  and  it  would 
be  improper  for  us  to  reconsider  it.     (Code  Civ.  Proc,  sec.  182.) 

The  appellants  seek  by  this  appeal  to  have  the  judgment 
modified  by  omitting  the  adjudication  as  to  the  land,  and  we 
have  no  doubt  they  are  entitled  to  this  relief.  The  plaintiffs' 
title  was  only  incidentally  involved  in  the  action,  and  on  their 
failing  to  offer  any  evidence  ceased  to  be  in  any  way  involved. 
The  defendant  Duvall's  title  was  not  involved  either  in  the 
action  or  defense,  and  the  allegations  of  her  answer  on  that 
point  were  surplusage.  The  adjudication  of  title  in  her  favor 
was  beyond  the  scope  of  the  action  or  defense,  and  therefore 
erroneous.  The  defendant  Crittenden  is  in  no  way  interested 
in  this  question,  and  the  dismissal  of  the  appeal  as  to  him  does 
not  affect  it. 

"We  advise  that  the  judgment  be  modified  by  striking  there- 
from the  third,  fourth,  and  fifth  paragraphs  thereof,  the  first- 
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named  paragraph  commencing  with  the  words,  "Good  cause 
therefor  appearing,  it  is  ordered,  adjudged,"  etc.,  and  the  last 
ending  with  the  words,  "Forty-five  feet  to  the  point  of  com- 
mencement"; and,  as  thus  modified,  that  the  judgment  be  af- 
firmed. 

Gray,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  modified  by  striking  therefrom  the  third,  fourth,  and  fifth 
paragraphs  thereof,  the  first-named  paragraph  commencing  with 
the  words,  "Good  cause  therefor  appearing,  it  is  ordered,  ad- 
judged," etc.,  and  the  last  ending  with  the  words,  "Forty-five 
feet  to  the  point  of  commencement";  and  as  thus  modified  the 
judgment  is  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


[S.  F.  No.  120G.    Department  Two.— February  20.  1901.] 

WILLIAM  TOMSKY,  Petitioner,  v.  SUPERIOR  COURT  OF 
THE  CITY  AXD  COUXTY  OF  SAX  FRAXCISCO,  Re- 
spondent. 

Estates  of  Deceased  Persons — Guardianship — Payments  to  Attorney 
in  Excess  of  Allowance — Order  for  Repayment — Jurisdiction. — 
Where  an  executrix,  who  was  also  guardian  of  a  minor,  paid 
an  attorney  a  retainer  in  both  matters,  which  was  in  excess 
of  the  allowance  made  by  the  court,  the  court  need  not  allow 
her  in  her  accounts  the  excess  paid,  but  that  cannot  affect  her 
liability  upon  the  contract  with  the  attorney,  which  she  had  a 
right  to  make,  and  the  superior  court  has  no  jurisdiction  to 
order  the  attorney  to  make  repayment  of  the  money  paid  to 
hfm  in  excess  of  the  allowance,  upon  the  alleged  ground  that  it 
had  been  wrongfully  obtained  from  the  representative  of  the 
estate,  and  had  not  been  earned. 

Id. — Punishment  of  Atrkney  for  Contempt — Excess  of  Jurisdiction 
— Certiorari. — It  was  in  excess  of  the  jurisdiction  of  the  court  to 
punish  the  attorney  for  contempt  for  disobedience  of  its  order 
to  make  repayment  to  the  executrix  and  guardian,  on  the  al- 
leged ground  that  he  obtained  the  moneys  from  the  executrix 
under  and  by  reason  of  his  promise  to  her  diligently  and  prop- 
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erly  to  attend  to  tbe  settlement  and  distribution  of  the  estate, 
and  to  pay  tbe  costs  and  charges  of  administration,  and  that 
he  had  failed  ami  refused  to  perform  such  promise,  and  that 
he  did  not  use  tbe  moneys  obtained  from  tbe  guardian  for  tbe 
purposes  for  "which  be  obtained  the  same,  but  converted  the 
whole  thereof  to  his  own  use;  and  its  order  adjudging  the  at- 
torney guilty  of  contempt  will  be  annulled  upon  certiorari. 

Id. — Professional  Misconduct  not  Sitown. — The  facts  stated  as  the 
grounds  on  which  the  contempt  was  adjudged  do  not  show 
such  professional  misconduct  as  would  justify  tbe  court  in  ex- 
ercising its  summary  jurisdiction  to  punish  the  attorney  for 
contempt. 

Id. — Rights  op  Attorney — Neglect  op  Duty — Trial  in  Ordinary  Ac- 
tion— Due  Process  of  Law. — The  attorney  had  the  right  to  bis  day 
in  court,  and  to  have  the  question  tried  in  an  ordinary  action 
brought  against  him  upon  his  contract,  whether  he  did  or  did 
not  neglect  the  professional  duty  imposed  upon  him  by  the 
terms  of  the  contract.  The  fact  that  be  is  an  attorney  and 
officer  of  the  court  does  not  deprive  him  of  his  right  to  the 
equal  protection  of  the  law,  nor  of  his  right  not  to  be  deprived 
of  his  property  otherwise  than  by  due  process  of  law. 

CERTIOKAKI  from  the  Supreme  Court  to  annul  orders  of 
the  Superior  Court  of  the  City  and  County  of  San  Francisco 
adjudging  the  petitioner  guilty  of  contempt.  J.  V.  Coffey, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  Tomsky,  Petitioner,  in  pro.  per. 

Henry  H.  Reid,  and  E.  S.  Solomon,  for  Eespondent. 

THE  COURT. — Application  of  a  writ  of  certiorari  to  re- 
view certain  orders  of  said  court,  Department  Nine  thereof, 
adjudging  petitioner  guilty  of  contempt. 

The  petitioner  was  the  attorney  of  one  Dora  Levy,  the 
executrix  of  the  will  of  Michael  L.  Levy,  deceased,  whose  es- 
tate was  being  administered  in  said  court,  and  also  of  said 
Dora  Levy,  as  guardian  of  the  estate  of  one  Marcus  Lev}7,  a 
minor,  which  was  also  pending  in  said  court.  The  said  Dora 
Levy  paid  to  petitioner  the  sum  of  eighty  dollars  as  a  retainer 
and  for  costs  in  the  estate,  and  the  sum  of  thirty  dollars  as 
a  retainer  and  for  costs  in  the  guardianship  matter.  On  the 
first  day  of  November,  1897,  the  court  made  an  order  in  the 
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said  estate,  reciting  that  petitioner  had  received  the  sum  of 
eighty  dollars  from  the  executrix  "which  he  claims  as  his  at- 
torney's fees/'  and  that  no  order  of  court  had  been  made  al- 
lowing attorneys'  fees.  The  order  then  fixed  the  sum  of  twenty- 
five  dollars  as  the  attorney's  fee  for  the  services  of  petitioner, 
and  further  ordered  that  he  "return  to  said  executrix  herein 
forthwith  the  sum  of  fifty-five  dollars." 

On  the  same  date  the  court  made  an  order  in  the  guardian- 
ship matter  reciting  that  petitioner  had  received  from  said 
guardian  the  sum  of  thirty  dollars,  which  'Tie  claims  as  his  at- 
torney's fees  herein,"  and  that  no  order  of  court  had  been  made 
fixing  attorneys'  fees.  The  order  then  directed  the  petitioner 
to  return  to  the  guardian  "forthwith  the  sum  of  thirty  dol- 
lars." 

On  the  tenth  day  of  November,  1897,  the  petitioner,  not 
having  complied  with  the  said  orders,  or  either  of  them,  was, 
after  notice,  brought  before  the  court  on  contempt  proceedings. 
An  order  in  the  estate  was  made  reciting,  among  other  things: 
"That  said  "William  Tomsky  obtained  said  moneys  from  said 
executrix  under  and  by  reason  of  his  promise  to  her  to  diligently 
and  properly  attend  to  the  settlement  and  final  distribution 
of  said  estate,  and  to  pay  the  necessary  costs  and  charges  of, 
and  pertaining  to,  the  administration  of  said  estate,  but  that 
he  has  failed,  neglected,  and  refused  to  perform  the  duties  so 
undertaken  by  him,  or  to  pay  out  of  said  moneys,  or  at  all, 
the  necessary  costs  and  disbursements  herein  pertaining  to 
said  estate."  The  order  further  adjudged  petitioner  guilty  of 
contempt  of  court  in  neglecting  and  refusing  to  return  said 
money  as  ordered  by  the  court,  and  directed  that  he  be  com- 
mitted to  the  county  jail,  imprisoned  five  days,  pay  a  fine  of 
one  hundred  dollars,  and  that  he  be  further  committed  to  the 
county  jail  for  the  period  of  one  day  for  ever}7  twenty  dollars 
of  the  fine  until  said  fine  be  paid.  On  the  same  day  the  court 
made  an  order  in  said  guardianship  matter,  reciting  the  failure 
of  the  petitioner  to  pay  the  said  thirty  dollars  as  ordered  by 
the  court,  and  that  said  petitioner  "has  not  used  any  of  said 
moneys  for  the  purposes  for  which  he  obtained  the  same,  but 
has  converted  the  whole  thereof  to  his  own  use." 
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The  order  further  adjudged  petitioner  guilty  of  contempt  in 
refusing  to  pay  the  said  money  as  ordered  by  the  court,  and 
as  a  punishment  therefor  directed  that  he  be  imprisoned  in 
the  county  jail  for  five  days  and  pay  a  fine  of  one  hundred  dol- 
lars; and,  in  default  of  payment,  that  he  be  committed  to  the 
county  jail  one  day  for  each  twenty  dollars  of  said  fine  until 
the  fine  be  paid.  The  foregoing  statement  shows  that  the 
court,  without  a  trial,  and  without  giving  the  petitioner  the 
right  to  a  defense  in  the  ordinary  way,  found  him  guilty  of 
neglect  of  duty  and  failure  to  perform  services,  and  directed 
him  in  a  summary  manner  to  refund  the  money  that  had  been 
paid  to  him.  The  court  in  so  doing  exceeded  its  jurisdiction. 
The  money  paid  to  petitioner  was  not  paid  to  him  as  a  trust 
fund;  nor  was  it  paid  to  him  by  order  of  court  for  a  certain 
purpose.  It  had  not  been  embezzled  or  fraudulently  taken  by 
him.  It  was  money  paid  to  him  as  a  retainer  and  for  services 
by  Dora  Levy,  who  employed  him.  She  had  the  right  to  em- 
ploy him  and  to  make  a  contract  with  him,  and  such  employ- 
ment and  contract  were  binding  upon  her.  If  petitioner  failed 
to  comply  with  his  contract,  or  to  perform  the  agreed  services, 
she  had  her  remedy  by  ordinary  action  against  him,  and  the 
courts  are  open  to  her  for  such  purpose.  In  her  accounts  with 
the  estate,  the  court  would  allow  her  for  reasonable  attorneys' 
fees,  and  if  she  paid  out  money  for  services  that  were  never 
performed,  or  if  she  paid  more  than  the  reasonable  value  of 
such  services,  she  might  not  be  allowed  such  item  in  her  ac- 
count, but  that  would  not  affect  the  question  as  to  her  liability 
to  petitioner.  The  petitioner  had  the  right  to  his  day  in  court, 
and  to  be  heard  as  to  whether  or  not  he  had  neglected  to  at- 
tend to  the  business  of  his  employment  as  agreed.  It  is  true 
he  is  an  attorney  of  the  court  and  an  officer  thereof,  but  that 
does  not  deprive  him  of  the  equal  protection  of  the  law.  The 
judge  of  the  court  could  not  arbitrarily  order  him  to  refund  a 
retainer  received  by  him  for  the  mere  reason  that  in  the  opin- 
ion of  the  judge  it  had  not  been  earned.  The  court  would 
have  the  power  to  allow  or  reject  the  items  so  paid  when  the 
account  of  the  executrix  or  guardian  was  presented  for  settle- 
ment, but  its  protecting  arm  does  not  extend  so  far  that  it  can 
order  all  parties  to  refund  money  which,  in  the  opinion  of  the 
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judge,  has  been  wrongfully  obtained  from  the  representative  of 
the  estate. 

It  was  said  by  this  court  in  Ex  parte  Rollis,  59  Cal.  413: 
"It  is  a  principle  that  underlies  all  institutions  and  forms  of 
government  that  no  man  can  be  deprived  of  his  property  ex- 
cept in  proceedings  according  to  law,  unless  it  be  confiscated 
for  the  necessities  or  good  of  the  public.  If  his  title  is  claimed 
to  be  invalid  or  fraudulent  and  void,  he  is  entitled  to  be  heard 
according  to  the  forms  of  law.  Proceedings  to  punish  him  for 
contempt  for  not  delivering  it  up,  without  a  trial  according 
to  law,  to  another  who  claims  it,  are  not  the  appropriate  pro- 
ceedings for  the  trial  of  issue  of  title.  The  issue  of  such  title 
should  be  tried  in  an  appropriate  action,  in  which  the  verdict 
of  a  jury  or  the  findings  of  the  court  may  be  had  upon  issues 
properly  framed  for  the  purpose  of  definitely  determining  the 
question  of  title."  (See,  also,  Ex  parte  Casey,  71  Cal.  269; 
In  re  Paschal,  10  Wall.  492.) 

In  the  latter  case  it  was  said  by  the  supreme  court  of  the 
United  States:  "The  attorney  may  have  cross-demands  against 
his  client,  or  there  may  be  disputes  between  them  on  the  sub- 
ject proper  for  a  jury  or  a  court  of  law  or  equity  to  settle. 
If  such  appear  to  be  the  case,  and  no  professional  misconduct 
be  shown  to  exist,  the  court  will  not  exercise  its  summary  ju- 
risdiction. And  as  the  proceeding  is  in  the  nature  of  a  con- 
tempt, the  respondent  ought  to  be  permitted  to  purge  himself 
by  his  oath.  'If  he  clear  himself  by  his  answers,'  says  Justice 
Blackstone,  the  complaint  is  totally  dismissed." 

We  do  not  think  the  record  in  this  case  shows  any  professional 
misconduct.  No  fact  is  found  from  which  we  could  say  the 
petitioner  was  guilty  of  professional  misconduct.  If  he  neg- 
lected to  perform  the  professional  services  which  he  had  agreed 
to  perform,  it  might  be  in  one  sense  professional  misconduct, 
but  whether  he  did  so  neglect  or  not  was  a  question  the  peti- 
tioner had  the  right  to  have  tried  in  the  proper  manner. 

The  orders  are  set  aside  and  annulled. 

Hearing  in  Bank  denied. 
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[S.  F.  No.  140(5.     Department  Two— February  20,  1001.] 

MARTHA  J.  TUERS,  Appellant,  v.  WILLIAM  G.  TUERS  et 
al.,  Respondents. 

Action  for  Divorce  and  Alimony — Wife  not  a  Creditor  Prior  to 
Decree. — A  wife,  at  the  time  of  the  commencemerit  of  an  action 
for  divorce  and  permanent  alimony,  is  not  in  strictness  a  cred- 
itor of  the  husband  until  she  ohtaius  her  decree  for  divorce  and 
alimony. 

Id. — Right  of  Divorced  "Wife  to  Assail  Husband's  Transfer. — The 
divorced  wife  cannot  assail  a  transfer  made  by  the  husband 
after  suit  commenced  and  prior  to  her  decree  for  divorce  and 
alimony,  merely  on  the  ground  that  it  was  void  as  to  creditors; 
but  under  section  3430  of  the  Civil  Code  she  may  avoid  a 
transfer  so  made  if  it  is  alleged  and  proved  to  have  been  made 
with  intent  to  delay  and  defraud  her  of  her  just  demands  and 
property  rights  in  the  divorce  action;  but,  in  order  to  recover, 
she  must  prove  the  material  averments  of  her  pleading. 

Id. — Transfer  by'Hcsband  in  Good  Faith. — Where  it  appears  in  proof 
and  is  found  by  the  court  that  the  husband,  after  the  com- 
mencement of  the  action  for  divorce,  and  prior  to  the  decree, 
made  a  transfer  of  real  estate  to  his  daughter  in  good  faith, 
in  consideration  of  her  agreement  to  support  him  for  life,  and 
without  knowledge  at  the  time  of  the  transfer  that  the  action 
for  divorce  had  been  commenced  or  was  contemplated,  the  di- 
vorced wife  cannot  avoid  such  transfer. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County  and  from  an  order  denying  a  new  trial.  W.  G. 
Lorigan,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  C.  Black,  for  Appellant. 

The  husband  was  a  debtor  of  the  wife  within  section  3429  of 
the  Civil  Code,  and  she  was  his  creditor  within  section  3430  of 
that  code,  and  she  has  the  right  to  avoid  a  transfer  made  with 
the  design  to  defeat  her  right  to  maintenance,  under  section 
3439  of  the  Civil  Code.  (Murray  v.  Murray,  115  Cal.  272, * 
and  cases  cited;  Lord  v.  Hough,  43  Cal.  585;  Bailey  v.  Bailey, 
61  Me.  361;  Greer  v.  Wright,  6  Gratt.  154.2) 


1  56  Am.  St.  Rep.  07. 

*  52  Am.  Dec.  Ill,  and  cases  cited  in  note  113-18. 
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Charles  H.  Hogg,  for  Eespondents. 

The  question  of  intent  to  defeat  the  rights  of  creditors  or 
other  persons  out  of  their  just  demands  is  one  of  fact,  and  the 
plaintiff  is  concluded  by  the  findings  of  fact,  supported  by  the 
evidence.  (Harris  v.  Burns,  50  Cal.  140;  Hussey  v.  Castle,  41 
Cal.  239;  McFadden  v.  Mitchell,  54  Cal.  028;  Bull  v.  Bray,  89 
Cal.  286;  Windhaus  v.  Bootz,  92  Cal.  623;  Emmons  v.  Barton, 
109  Cal.  671.)  The  wife  was  not  a  creditor  prior  to  obtaining 
her  decree.  (Livermore  v.  Bouielle,  11  Gray,  2173;  CJiase  v. 
Chase,  105  Mass.  385;  Burrows  v.  Purple,  107  Mass.  428;  Mor- 
rison v.  Morrison,  49  N.  H.  69;  Tyler  v.  Tyler,  126  111.  5364; 
Ullrich  v.  Ullrich,  68  Conn.  580;  Ex  parte  Perkins,  18  Cal.  64; 
Lyon  v.  Lyon,  21  Conn.  185.) 

HEXSHAW,  J.— This  action  was  brought  by  Martha  J. 
Tuers,  divorced  wife  of  William  J.  Tuers,  against  William  G. 
Tuers,  Grace  Patterson,  his  daughter,  and  her  husband,  to  ob- 
tain a  judgment  declaring  null  and  void  a  deed  and  transfer 
of  his  property  made  by  defendant  William  G.  Tuers  to  his 
daughter.  The  consideration  for  the  transfer  was  love  and 
affection,  "and  that  the  said  Grace  Patterson  shall  afford  and 
give  to  me  a  home  in  her  house  for  the  term  of  my  natural 
life."  Before  the  execution  of  this  instrument  Martha  Tuers 
had  commenced  her  action  for  divorce  against  her  husband  on 
the  ground  of  extreme  cruelty.  'She  obtained  a  decree  award- 
ing her  a  divorce  with  permanent  alimony  and  counsel  fees. 
In  the  present  complaint  she  charges  that  the  transfer  was  made 
by  her  husband  after  the  commencement  of  the  divorce  pro- 
ceedings, and  was  made  and  received  with  the  common  intent 
upon  the  part  of  the  grantor  and  grantee  to  hinder,  dela}r,  and 
defraud  her  of  her  property  rights  in  the  divorce  action,  and 
that  by  reason  of  the  transfer  and  of  the  additional  fact  that 
William  G.  Tuers  has  no  other  property,  she  is  in  fact  hindered, 
delayed,  and  defrauded  in  the  collection  of  her  alimony  and 
counsel  fees.  The  court  found  that  at  the  time  of  the  deed 
and  transfer  neither  William  G.  Tuers  nor  Grace  Patterson 
had  any  knowledge  or  information  that  Martha  J.  Tuers  had 
begun  or  contemplated  beginning  an  action  for  divorce,  alimony, 


•  71  Am.  Dec.  70S.  *  9  Am.  St.  Rep.  642. 
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and  counsel  fees  against  the  defendant;  and  that  the  transfer 
was  made  and  received  in  good  faith,  and  for  a  valuable  con- 
sideration, and  without  the  intent  upon  the  part  of  either 
party  thereto  to  hinder  or  delay  or  defraud  the  plaintiff  or  any 
creditor,  or  any  other  person,  out  of  any  property  right  or 
rights  whatsoever. 

Martha  Tuers  at  the  time  of  the  commencement  of  her  ac- 
tion for  divorce  against  defendant  was  not  in  strictness  a 
creditor.  (Murray  v.  Murray,  115  Cal.  26G.5)  She  became 
such  creditor  at  the  time  of  obtaining  her  judgment.  (Liver- 
more  v.  Boutelle,  11  Gray,  211 6;  Chase  v.  Chase,  105  Mass.  385; 
Burrows  v.  Purple,  107  Mass.  428;  Morrison  v.  Morrison,  49  1ST. 
H.  69;  Tyler  v.  Tyler,  126  111.  5367;  Ullrich  v.  Ullrich,  68  Conn. 
580.)  Plaintiff,  therefore,  cannot  bring  her  case  within  the 
provisions  of  subdivision  4  of  section  3157  of  the  Civil  Code, 
which  declares  that  an  assignment  for  the  benefit  of  creditors 
is  void  as  to  such  creditors,  if  the  assignor  reserves  any  interest 
in  the  assigned  property  before  all  his  existing  debts  are  paid. 
The  transfer  here  was  not  an  assignment  for  the  benefit  of 
creditors,  nor,  as  has  been  said,  was  plaintiff  a  creditor  at  the 
time  it  was  made. 

But,  upon  the  other  hand,  plaintiff  had  a  right  of  action 
founded  upon  section  3439  of  the  Civil  Code,  declaring  every 
transfer  of  property  made  with  intent  to  delay  or  defraud  any 
creditor  or  other  person  of  his  just  demands  to  be  void.  It 
was  upon  this  section  of  the  code  that  the  action  was  based, 
but  before  recovery  may  be  had  plaintiff  must  establish  the  ma- 
terial averments  of  her  pleading,  and  this  under  the  findings  of 
the  court  she  has  utterly  failed  to  do. 

The  judgment  and  order  appealed  from  must,  therefore,  be 
affirmed. 

McFarland,  J.,  and  Temple,  J.,  concurred. 

Hearing  in  Bank  denied. 


•  56  Am.  St.  Rep.  97.  T  9  Am.  St.  Rep.  642. 

•  71  Am.  Dec.  708. 
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[L.  A.  No.  918.     In  Bank— February  20,  1901.] 

KATE  S.  VOSBURG,  Respondent,  v.  JOHN  S.  VOSBUBG, 

Appellant. 

Divorce — Custody  of  Children- — Modification  of  Decree — Disobedi- 
ence to  Orders — Appeals — Dismissal. — The  disobedience  of  the 
defendant  in  an  action  of  divorce  to  orders  of  the  court  re- 
quiring him  to  bring  a  child,  who  was  in  the  state  of  New 
York,  into  this  state,  whose  custody  was  awarded  to  him  by 
the  decree,  and  was  subsequently  awarded  to  plaintiff  by  a 
modification  of  the  decree,  after  defendant  had  obtained  the 
judgment  of  a  New  York  court  awarding  the  custody  of  the 
child  to  him,  is  not  a  legal  ground  for  dismissing  his  appeals 
from  the  decree  and  from  an  order  denying  a  new  trial  and 
from  the  order  modifying  the  decree. 

MOTION  to  dismiss  appeals  from  a  judgment  of  the  Su- 
perior Court  of  Los  Angeles  County  and  from  an  order  deny- 
ing a  new  trial,  and  from  an  order  modifying  the  judgment. 
Waldo  M.  York,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Works  &  Lee,  for  Appellant. 

J.  S.  Chapman,  and  Charles  Silent,  for  Respondent. 

McFAELAND,  J. — This  case  is  before  us  on  a  motion  of  re- 
spondent to  dismiss  three  appeals  of  appellant — from  the  judg- 
ment, from  an  order  denying  a  motion  for  a  new  trial,  and  from 
an  order  made  subsequently  to  the  judgment  modifying  the 
decree  as  to  the  care  and  custody  of  the  minor  children  of  the 
parties.  The  action  is  for  divorce  brought  by  the  wife  against 
the  husband,  and  was  commenced  in  the  superior  court  of  Los 
Angeles  county  in  this  state,  where  the  parties  resided.  By 
the  judgment  plaintiff  was  granted  a  divorce,  and  it  was  de- 
creed that  of  the  three  minor  children  of  the  parties,  plaintiff 
should  have  the  custody  of  the  two  younger  and  defendant  the 
custody  of  the  eldest,  a  son  named  Eoydon.  It  was  found  by 
the  court  that  before  the  commencement  of  the  action  defend- 
ant had  taken  the  boy  Eoydon  to  the  state  of  New  York  upon 
a  promise  to  plaintiff  that  he  would  return  the  child  in  the 
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fall  of  the  year  1S9S,  but  that  he  did  not  comply  with  the 
promise  and  had  kept  him  in  New  York;  and  it  was  decreed  that 
defendant  should  bring  said  boy  back  to  Los  Angeles  and  keep 
him  within  the  jurisdiction  of  the  court,  and  allow  the  plain- 
tilt  to  have  his  society  at  certain  stated  times,  and  that  upon 
defendant  complying  with  that  part  of  the  decree  he  should 
have  at  stated  times  the  society  of  the  two  children  whose 
custody  was  awarded  to  plaintiff.  Defendant  made  a  motion 
for  a  new  trial,  and  it  having  been  denied  he  appealed  from 
the  judgment  and  from  the  order  denying  said  motion.  Af- 
terward, plaintiff  filed  a  petition  alleging  that  defendant  had 
not  brought  Eoydon  back  to  California,  but  still  kept  him 
in  Xew  York,  and  praying  for  further  direction  as  to  the  con- 
trol of  the  children.  Defendant  appeared  and  contested  the 
petition,  and  the  court,  on  July  7,  1900,  made  an  order  giving 
the  custody  of  Eoydon  to  plaintiff,  and  again  directing  defend- 
ant to  bring  him  to  California.  From  this  order  defendant 
also  appealed. 

The  present  motion  to  dismiss  these  appeals  is  based  on  the 
records  on  appeal,  and  on  an  affidavit  of  plaintiff  in  which  cer- 
tain facts  are  stated,  the  most  important  ones  being  that  de- 
fendant has  not  obeyed  the  order  of  July  7th,  and  has  not 
brought  the  boy  Eoydon  to  California  or  within  the  jurisdic- 
tion of  said  superior  court;  that  his  refusal  to  obey  said  order 
is  without  excuse;  that  he  keeps  said  Eoydon  in  New  York, 
and  stays  there  himself  for  the  purpose  of  preventing  said  su- 
perior court  or  this  court  on  appeal  from  executing  or  com- 
pelling obedience  to  the  judgment  already  given,  or  to  any 
judgment  which  may  be  given  with  respect  to  the  custody  of 
said  Eoydon  unless  it  be  agreeable  to  him;  and  that  he  is 
speculating  on  the  results  of  his  appeals,  and  is  thus  guilty  of 
contempt  of  courts.  It  further  appears  by  the  affidavit  and  the 
findings  of  the  court  that  the  appellant  also  took  one  of  the 
younger  children  to  Xew  York  at  the  time  he  took  Eoydon, 
and  that  on  a  habeas  corpus  proceeding  instituted  by  respond- 
ent before  a  Xew  York  court  the  custody  of  said  Eoydon  was 
awarded  to  appellant.  These  statements  in  the  affidavit  of 
plaintiff  constitute,  substantially,  the  grounds  upon  which  the 
motion  to  dismiss  the  appeals  is  based. 
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The  situation  as  above  set  forth  seems  to  afford  the  appel- 
lant some  advantage  which  perhaps  a  party,  under  the  cir- 
cumstances, should  not  have;  but  we  cannot  see  that  it  presents 
any  legal  ground  for  dismissing  the  appeals. 

In  determining  the  motion  we  do  not  deem  it  necessary  to 
pass  on  some  of  the  points  made  by  appellant — as,  for  instance, 
that  there  was  no  jurisdiction  to  make  any  order  as  to  the 
custody  of  the  child  out  of  the  state;  that  pending  the  ap- 
peal from  the  judgment  there  was  no  authority  in  the  court 
to  change  it  by  the  order  of  July  7th;  that  this  motion  depends 
on  questions  of  fact  which  were  litigated  at  the  main  trial, 
and  can  be  properly  considered  here  only  on  an  appeal  from 
the  judgment;  and  that  the  adjudication  of  the  New  York 
court  on  habeas  corpus  is  conclusive  as  to  the  custody  of  the 
boy  Eoydon.  Assuming,  for  the  purposes  of  this  opinion,  that 
respondent's  views  on  these  matters  are  correct,  still  the  case 
presented  does  not  warrant  a  dismissal  of  the  appeals.  It  cer- 
tainly does  not  present  one  of  the  grounds  for  dismissing  an 
appeal  prescribed  either  in  the  code  or  the  rules  of  this  court; 
and  it  seems  to  be  admitted  that  there  is  no  precedent  for  a 
dismissal  for  the  reasons  here  relied  on.  It  is  contended  that 
there  should  be  applied  to  this  motion  the  principle  upon 
which  certain  appeals  in  criminal  cases  have  been  dismissed, 
because  the  appellant  had  broken  jail  and  disappeared ;  but  this 
contention  cannot  be  maintained.  In  People  v.  Bedinger,  55 
Cal.  290,1  the  leading  case  on  the  subject  in  this  state,  many 
of  the  authorities  are  reviewed,  and  the  decision  is  put  mainly 
on  the  grounds  that  a  criminal  action  can  proceed  only  when 
the  accused  is  in  custody,  either  actual  or  constructive;  that 
he  has  the  right  "to  appear  and  defend  in  person  and  with 
counsel/'  and  that  although  our  code  prescribes  that  "the  de- 
fendant need  not  personally  appear  in  the  appellate  court," 
still  "he  has  no  longer  the  right  to  appear  by  counsel  when  he 
has  escaped  from  custody  until  he  has  returned  to  custody"; 
that  by  breaking  jail  and  escaping  he  had  waived  the  right  to 
have  counsel  appear  for  him  and  had  waived  his  right  of  appeal; 
and  that  courts  are  not  required  "to  encourage  escapes  and 
facilitate  the  evasion  of  the  justice  of  the  state  by  extending 


1  36  Am.  Rep.  32. 
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to  escaped  convicts  the  means  of  reversing  their  convictions." 
In  such  a  case  the  defendant,  by  an  act  done  after  judgment, 
has  so  changed  his  status  as  to  make  the  execution  of  the  judg- 
ment impossible.  But  there  is  no  such  situation  in  the  case 
at  bar.  The  status  of  appellant  and  of  the  boy  Roydon  is  ex- 
actly the  same  as  it  was  at  the  rendition  of  the  judgment  and 
order  from  which  he  appeals.  Whatever  part  of  the  judg- 
ment was  enforceable  at  the  time  it  was  rendered,  and  at  the 
time  the  appeals  were  taken,  would,  in  like  manner,  be  en- 
forceable upon  its  affirmance. 

In  addition  to  the  specific  grounds  for  dismissing  appeals 
prescribed  by  statute  and  rules  of  court,  an  appeal  will  also 
sometimes  be  dismissed  where  it  clearly  appears  that  the  judg- 
ment has  been  satisfied  or  the  case  settled,  so  that  there  is 
no  dispute  remaining  between  the  parties,  and  no  actual  con- 
troversy pending;  but  no  such  condition  appears  in  the  case 
at  bar.  And,  moreover,  Ave  cannot  see  any  other  general  ground 
upon  which  this  motion  to  dismiss  can  be  placed. 

The  morion  to  dismiss  the  appeals  is  denied. 

Temple,  J.,  Henshaw,  J.,  Garoutte,  J.,  and  Harrison,  J.,  con- 
curred. 


[S.   F.   No.   2455.     In   Bank.— February  20,    1901.] 

ANDERSON  ROSE  et  al.,  Respondents,  v.  LOUIS  MESMER 
et  al.,  Respondents,  and  JOSE  ANTONIO  MACHADO  et 
al.,  Appellants. 

Appeal — Stay  of  Execution — Function  of  "Writ  of  Supersedeas — 
Direction  to  Court  or  Officer. — If  execution  has  been  stayed 
pending  an  appeal,  the  function  of  the  writ  of  supersedeas  is 
limited  to  a  direction  to  the  court  below  or  to  its  officer  to  pre- 
vent the  attempted  enforcement  of  the  judgment  by  the  order 
or  process  of  the  court. 

Id. — Injunction  Against  Trespass  of  Parties  not  Permissible — Ju- 
risdiction.— The  writ  of  supersedeas  can  only  prevent  the  parties  to> 
the  action  from  improperly  using  the  process  of  the  court,  and 
cannot  be  used  to  perform  the  functions  of  an  injunction  to 
restrain  a  trespass  by  the  parties,  for  which  the  appellants 
must  seek  another  remedy.    This  court  has  no  jurisdiction  to 
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issue   an  original   injunction  to  restrain  the  commission  of  a 
trespass. 

Id. — Judgment  Against  Use  of  Dam — A.ppeal  Bond — Petition  to  Pre- 
vent Removal  by  Respondents. — Upon  appeal  from  a  judgment 
which  adjudicates  against  the  right  of  appellants  to  maintain 
an  existing  dam  or  other  obstruction  in  the  channel  of  a  creek, 
or  diverting  water  from  the  creek  by  means  thereof,  upon 
which  an  ordinary  appeal  bond  has  been  given,  this  court, 
without  deciding  whether  or  not  proceedings  upon  the  judg- 
ment are  stayed  by  the  appeal,  will  not  issue  a  restraining 
order  upon  petition  of  the  appellants  to  prevent  the  respond- 
ents from  removing  the  dam  pending  the  appeal,  where  it  does 
not  appear  that  the  superior  court  is  seeking  to  enforce  the 
judgment,  or  has  issued  any  process  for  that  purpose. 

APPLICATION  of  appellants  for  a  restraining  order  pend- 
ing an  appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.     M.  T.  Allen,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Lee  &  Scott,  Dunn  &  Crutcher,  and  Graves,  O'Melveny 
&  Shankland,  for  Appellants. 

Clarence  A.  Miller,  and  M.  J.  McGarry,  for  Plaintiffs,  Re- 
spondents, and  Elizabeth  Chauvin,  Defendant,  Respondent. 

J.  L.  Murphy,  for  Other  Defendants,  Respondents. 

HARRISON,  J. — Application  for  a  restraining  order. 

The  superior  court  rendered  its  judgment  in  this  action 
August  1,  1900,  and  it  was  entered  of  record  August  6th.  By 
the  judgment  the  rights  of  the  several  parties  to  the  action  in 
certain  lands  described  therein,  and  in  certain  waters  held  to  be 
appurtenant  to  said  lands,  were  defined  and  determined.  It 
was  also  adjudged  that  no  party  to  the  action  has  any  right 
to  maintain  a  certain  dam  then  existing,  or  any  dam  or  other 
obstruction  in  the  channel  of  La  Ballona  creek,  upon  parcel  No. 
55  of  the  lands  described  in  the  decree,  or  to  divert  any  water 
by  means  of  such  dam  or  other  obstruction  through  any  portion 
of  a  certain  ditch,  denominated  the  "upper  ditch,"  leading  from 
said  dam  through  and  over  a  portion  of  the  lands.  An  appeal 
was  afterward  taken  to  this  court,  and  an  undertaking  in  the 
sum  of  three  hundred  dollars  filed  in  support  of  said  appeal. 
An  application  is  now  made  to  this  court  on  behalf  of  the  ap- 
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pcllants  for  an  order  restraining  the  respondents  from  removing 
said  dam.  or  any  part  thereof,  upon  the  ground,  as  stated  in  said 
application,  that  at  the  time  of  the  rendition  of  the  judgment 
the  dam  was  upon  said  parcel  of  land,  and  in  such  condition  as 
to  divert  all  the  waters  of  the  creek  across  which  it  is  con- 
structed, and  still  remains  in  the  same  condition,  and  that  by 
means  thereof  the  petitioners  divert  and  convey  the  waters  upon 
their  lands;  that  certain  of  the  respondents  "threaten  that  they 
will  enforce  the  said  judgment  by  entering  upon  the  said  land 
whereon  said  dam  is  situated  and  removing  the  said  dam,"  so 
as  to  cause  all  the  waters  of  the  creek  to  How  elsewhere  than 
upon  the  lands  of  the  petitioners;  "and  that  said  respondents 
will,  unless  restrained  by  an  order  of  this  court,  enforce  said 
decree  by  so  entering  upon  said  lands  and  removing  said  dam, 
and  will  prevent  your  petitioners  from  diverting  the  waters  of 
said  creek  by  means  of  said  dam";  and  that  in  case  said  dam 
is  removed  said  petitioners  will  sustain  great  damage. 

The  petitioners  have  cited  several  cases  in  support  of  their 
motion  wherein  this  court  has  restrained  the  superior  court 
from  enforcing  the  judgment  appealed  from,  or  set  aside  the 
proceedings  taken  by  it  therefor,  upon  the  ground  that  by  the 
appeal  the  power  of  the  superior  court  to  enforce  its  judgment 
was  suspended  until  the  determination  of  such  appeal.  But 
in  each  of  these  cases  the  superior  court  was  itself  seeking  to 
enforce  its  judgment  by  some  process  issued  thereon,  or  by  pro- 
ceedings instituted  for  the  purpose  of  punishing  the  respond- 
ents for  contempt  in  disregarding  the  judgment.  It  does  not 
appear  in  the  present  case  that  the  superior  court  is  attempting 
to  enforce  its  judgment,  or  that  any  process  has  been  issued 
for  that  purpose.  The  statement  in  the  petition  that  the  re- 
spondents threatened  to  enforce  the  judgment  "by  entering 
upon  said  land  whereon  said  dam  is  situated,  and  removing  the 
said  dam,"  does  not  indicate  that  the  court  is,  in  any  respect, 
seeking  to  enforce  its  judgment.  Whether  the  appeal  herein 
has  the  effect  to  supersede  the  power  of  the  court  to  enforce 
its  judgment  is  not  involved  in  the  present  proceeding.  It 
does  not  appear  that  any  application  has  been  made  to  that 
court  for  this  purpose,  and  in  the  absence  of  any  action  bv  it 
we  are  not  called  upon  to  determine  whether  the  appeal  has 
such  effect,  or,  if  it  has,  that  the  court  would  disregard  it. 
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In  DuJin  v.  Pacific  etc.  Co.,  98  Cal.  301,  we  had  occasion  to 
consider  the  function  of  a  writ  of  supersedeas,  and  the  power 
of  this  court  to  control  the  enforcement  of  a  judgment  of  the 
superior  court  after  an  appeal  therefrom  had  been  taken.  It 
was  there  held  that  the  writ  is  directed  to  the  court  whose  ac- 
tion is  sought  to  be  restrained,  or  to  some  officer  of  that  court 
who  may  be  about  to  enforce  its  judgment,  and  is  limited  to 
restraining  any  action  under  the  authority  of  the  court  upon 
the  judgment  appealed  from.  It  was  also  said:  "The  writ 
cannot  be  used  to  perform  the  functions  of  an  injunction 
against  the  parties  to  the  action  restraining  them  from  any  act 
in  the  assertion  of  their  rights  other  than  to  prevent  them  from 
using  the  process  of  the  court  below  to  enforce  the  judgment." 
The  provision  in  section  919  of  the  Code  of  Civil  Procedure  by 
which  an  appeal  in  certain  classes  of  judgments  "stays  the  en- 
forcement of  the  judgment,"  is  by  the  terms  of  the  section 
limited  to  "proceedings  in  the  court  below  upon  the  judgment," 
and  has  no  effect  elsewhere. 

If  the  respondents  have  no  right  to  remove  the  dam,  their 
act  in  so  doing  may  constitute  a  trespass  for  which  the  peti- 
tioners would  have  their  remedy  in  the  proper  forum,  but  it 
is  not  within  the  jurisdiction  of  this  court  to  issue  an  original 
injunction  to  prevent  the  commission  of  a  trespass.  The  prin- 
ciples declared  in  Dulhrs  case  must  control  the  rights  of  the 
parties  in  the  present  application. 

The  application  is  denied. 

McFarland,  J.,  Van  Dyke,  J.,  Garoutte,  J.,  Temple,  J.,  and 
Henshaw,  J.,  concurred. 
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[L.    A.    No.    705.     Department   One.— February   21,    1901.] 

EDWIN    A.  HARDISON,    Appellant,  v.    F.  E.  DAVIS,    Re- 
spondent. 

Action  Upon  Note — Accommodation  Indorsement — Defense  —  Mis- 
take— Want  of  Consideration. — In  an  action  upon  a  note  against 
an  accommodation  indorser,  it  is  a  sufficient  defense  that  the' 
indorsement  was  made  by  mistake,  without  intention  to  indorse 
that  note,  and  under  the  mistaken  belief  that  the  defendant 
was  indorsing  another  note  of  the  same  maker,  which  he  had 
agreed  to  indorse  for  a  consideration  of  interest  to  himself, 
which  note  had  been  paid,  and  that  there  was  no  consideration 
for  the  indorsement  of  the  note  in  suit. 

Id. — Cross-complaint  —  Cancellation  of  Indorsement  —  Demurrer — 
Ruling  not  Prejudicial. — Where  the  judgment  in  favor  of  the  de- 
fendant upon  the  answer  is  a  bar  to  another  action  upon  the 
indorsement  of  the  note,  and  the  signature  thereupon  could  be 
of  no  value,  the  overruling  of  a  demurrer  to  a  cross-complaint 
seeking  a  cancellation  of  the  indorsement,  if  erroneous,  is  with- 
out prejudice  to  any  substantial  right  of  the  appellant. 

Id. — Averment  and  Proof  of  Mistake — Negligence  not  Negatived. — 
It  is  not  necessary,  in  averring  a  mistake,  in  order  to  admit 
proof  thereof,  to  allege  that  the  mistake  relied  upon  was  not 
the  result  of  defendant's  negligence. 

Id. — Evidence — Want  of  Consideration — Testimony  of  Defendant. — 
Under  a  plea  of  want  of  consideration  of  the  indorsement  sued 
upon,  the  defendant  may  properly  testify  directly  that  there 
was  no  consideration  therefor,  the  plaintiff  having  the  oppor- 
tunity to  cross-examine  him  thereupon. 

Id. — Support  of  Findings — Review  Upon  Appeal. — The  evidence  of 
the  defendant,  showing  the  mistake,  and  the  want  of  considera- 
tion for  the  indorsement  sued  upon,  is  sufficient  to  support 
findings  in  his  favor.  It  must  be  assumed  upon  appeal,  in 
support  of  the  findings,  that  the  defendant  told  the  truth,  and 
the  decision  of  the  trial  court  in  his  favor  will  not  be  disturbed. 

Id. — Cause  of  Mistake — Presumption  Against  Neglect  07 Legal  Dutyj 
In  the  absence  of  evidence  that  the  defendant's  mistake  was 
caused  by  the  neglect  of  a  legal  duty  on  his  part,  the  presump- 
tion is  against  such  neglect:  and  the  defendant  is  not  re- 
quired to  make  a  negative  showing  on  that  subject. 

Id. — Mistake  Arising  from  "  Unconscious  Ignorance  "  of  Fact. — 
It  is  sufficient  that  the  mistake  arose  from  the  "unconscious 
ignorance"  of  a  present  fact  to  sustain  it  under  section  1577  of 
the  Civil  Code. 

Id. — Nonexistence  of  Contract — Failure  of  Minds  to  Meet — Re- 
scission not  Applicable. — The  defense  established  and  found  by  the : 
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court  shows  the  nonexistence  of  the  contract  sued  upon  and  the 
failure  of  the  minds  of  the  parties  to  meet  thereupon.  There 
being  no  contract  to  rescind,  the  rule  of  reasonable  diligence 
applicable  to  cases  of  rescission  is  inapplicable  to  the  facts 
found. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ventura 
County  and  from  an  order  denying  a  new  trial.  B.  T.  Williams, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Blackstock  &  Ewing,  for  Appellant. 

Toland  &  Andrews,  and  Orestes  &  Orr,  for  Respondent. 

THE  COURT. — Action  upon  a  promissory  note  for  the  prin- 
cipal sum  of  eight  hundred  and  thirty-two  dollars,  alleged  to 
have  been  made  and  executed  by  James  Mack  to  plaintiff  on 
December  28,  1894.  It  is  also  alleged  in  the  complaint  "that 
on  or  about  the  twentieth  day  of  June,  1895,  the  defendant 
Davis  wrote  his  name  upon  the  back  of  said  note  to  give  it 
credit,  and  delivered  the  same  to  plaintiff."  Judgment  is 
sought  against  defendant  only,  Mack  not  being  a  party  to  the 
suit.  Plaintiff  appeals  from  a  judgment  entered  against  him 
and  from  an  order  denying  a  new  trial. 

The  defendant  admits  that  he  placed  his  signature  upon  the 
back  of  the  note  on  the  date  stated  in  the  complaint,  but 
alleges  that  his  doing  so  was  the  result  of  a  mistake;  that  he 
did  not  intend  to  indorse  the  note  in  question,  but  did  intend  to 
indorse  a  four  hundred  dollar  note  given  on  that  date  by  plain- 
tiff to  the  First  Xational  Bank  of  Santa  Paula;  that  he  had 
never  agreed  to  indorse  the  note  in  suit,  but  did  agree  to  help 
to  obtain  four  hundred  dollars  from  said  bank  to  be  furnished 
to  said  Mack  that  he  might  go  on  the  racing  circuit  of  Cali- 
fornia with  a  certain  racehorse  jointly  owned  by  plaintiff,  de- 
fendant, and  said  Mack;  that  in  pursuance  of  this  agreement 
the  said  four  hundred  dollars  was  obtained  from  said  bank, 
and  defendant  wrote  his  name,  thinking  that  he  was  indorsing 
the  said  four  hundred  dollar  note  given  to  said  bank  for  said 
last-mentioned  sum;  that  he  inadvertently  wrote  his  name  on 
the  wrong  note;  that  said  note  for  four  hundred  dollars  was 
fully  paid    and  satisfied    by  the   plaintiff,  defendant,  and  said 
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Mack,  before  the  commencement  of  this  action;  and  that  the 
indorsement  by  defendant  of  the  note  in  suit  was  without  con- 
sideration therefor. 

The  defendant  pleaded  the  foregoing  facts  in  his  answer  in 
defense  to  the  action.  He  also  set  up  the  same  facts  in  a  cross- 
complaint  and  prayed  that  the  court  order  the  note  in  suit  to 
be  taken  into  custody  of  the  court,  and  his  name  be  canceled 
therefrom,  and  that  it  be  declared  that  cross-complainant  ia 
not  liable  upon  said  note,  and  for  general  relief.  Plaintiff  de- 
murred to  the  cross-complaint  for  want  of  facts  to  constitute 
a  cause  of  cross-complaint  in  said  action.  This  demurrer  was 
overruled,  and  plaintiff  answered  said  cross-complaint.  A  trial 
was  thereafter  had  before  the  court,  a  jury  having  been  specially 
waived.  The  defendant  testified  to  the  facts  substantially  as 
hereinbefore  set  out;  the  findings  were  to  the  same  effect,  and 
the  judgment  was  that  plaintiff  take  nothing,  that  defendant's 
name  be  canceled  from  the  note,  that  plaintiff  be  forever  es- 
topped from  bringing  any  action  against  defendant  on  account 
of  said  note,  and  that  defendant  recover  his  costs. 

1.  There  was  no  error  prejudicial  to  appellant  in  overruling 
his  demurrer  to  the  cross-complaint.  The  facts  stated  in  the 
cross-complaint  were  also  pleaded  in  the  answer  as  a  defense; 
and,  found  to  be  true,  they  constituted  a  good  defense,  and 
it  was  on  account  of  those  facts  that  it  was  decreed  that  plain- 
tiff take  nothing  in  the  action.  On  the  complaint  and  answer 
alone  the  court  could  determine,  as  it  did,  from  the  evidence 
that  the  signature  of  defendant  was  not  binding  upon  him:  1. 
Because  it  was  made  by  mistake;  and  2.  Because  it  was  given 
without  consideration.  The  judgment  that  plaintiff  take  noth- 
ing estopped  him  from  maintaining  another  action  against  de- 
fendant on  this  cause  of  action.  The  signature  on  the  back  of 
the  note  could  be  of  no  further  value  to  plaintiff,  and  it  could 
do  him  no  harm  to  have  it  canceled.  The  error,  if  any  was  made 
in  overruling  the  demurrer  to  the  cross-complaint,  was  there- 
fore without  prejudice  to  any  substantial  right  of  appellant. 

2.  The  objection  to  the  question  asked  of  defendant  as  to 
how  he  happened  to  put  his  signature  on  the  back  of  the  note, 
based  on  the  ground  "that  there  is  no  averment  of  a  mistake 
in  the   cross-complaint,"  was    properly    overruled.     There  was 
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such  an  averment  in  the  cross-complaint  and  in  the  answer  also, 
and  the  evidence  sought  was  relevant  under  both.  It  was  not 
necessary  to  allege  that  the  mistake  relied  on  was  not  the  result 
of  defendant's  negligence. 

3.  Against  the  objection  and  exception  of  appellant  the  de- 
fendant as  a  witness  was  allowed  to  answer,  and  did  answer,  in 
the  negative  the  following  questions: 

"Did  any  consideration  ever  move  to  you  from  either  Hardi- 
son or  Mack  for  the  indorsing  of  this  eight  hundred  and  thirty- 
two  dollar  note?" 

"Was  there  any  consideration  at  the  time  you  indorsed  this 
note  moved  from  Hardison  to  Mack  for  your  indorsement?" 

The  rulings  in  allowing  these  questions  to  be  answered  were 
not  erroneous.  The  witness  had  already  testified  fully  as  to 
the  circumstances  under  which  he  wrote  his  name  on  the  back 
of  the  note  in  suit  and  as  to  what  induced  him  to  do  so;  this 
testimony  showed  that  there  was  no  consideration  for  his  indors- 
ing the  said  note;  and,  being  in  a  position  to  know  the  ultimate 
fact,  and  appellant  having  the  opportunity  to  cross-examine  him, 
it  was  not  improper  for  him  to  testify  directly  that  there  was 
no  consideration.     (Kreuzberger  v.  Wingfield,  96  Cal.  251.) 

The  other  objections  to  testimony  are  not  of  sufficient  im- 
portance to  require  special  notice;  it  is  sufficient  to  say  that 
there  was  no  error  prejudicial  to  appellant  in  overruling  them. 

4.  Appellant  contends  that  the  findings  favorable  to  the  de- 
fense of  mistake  are  without  support  in  the  evidence.  Defend- 
ant testified  to  facts  which  if  believed  established  this  defense 
beyond  any  question.  And  in  support  of  the  findings  we  must 
assume  that  defendant  told  the  truth.  This  court  has  many 
times  declared  that  it  would  not  interfere  with  the  decision  of 
the  trial  court,  as  to  questions  of  fact,  where  there  was  any 
substantial  evidence  supporting  it. 

This  rule  is  not  affected  by  the  degree  of  evidence  required 
under  the  law.  It  is  left  to  the  trial  court  to  determine  whether 
the  evidence  establishes  the  fact,  just  as  it  is  left  to  that  court 
to  say  where  the  preponderance  of  evidence  is  in  other  cases. 
(Ward  v.  Waterman,  85  Cal.  488.)  Even  in  criminal  cases, 
where  the  rule  of  proof,  beyond  a  reasonable  doubt,  is  firmly 
settled,  the  decision  of  the  tribunal  before  which  the  witnesses 
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appear,  as  to  questions  of  fact,  is  rarely  interfered  with  by  the 
appellate  court. 

There  is  no  evidence  that  defendant's  mistake  was  caused  by 
the  neglect  of  a  legal  duty  on  his  part,  and  in  the  absence  of 
any  evidence  on  the  subject  the  presumption  is  against  any 
neglect  of  legal  duty.  There  is,  therefore,  nothing  in  appel- 
lant's contention  based  on  the  alleged  failure  of  plaintiff  to 
make  a  negative  showing  on  this  subject.  Plaintiff's  mistake 
arose  out  of  "an  unconscious  ignorance"  of  a  present  fact. 
(Civ.  Code,  sec.  1577.)  The  case  of  Buhl  v.  Mott,  120  Cal.  668, 
does  not  contain  anything  applicable  to  the  case  in  hand. 

The  facts  contended  for  by  the  respondent  and  found  by  the 
court  to  be  true  established  the  nonexistence  of  the  alleged  con- 
tract upon  which  the  action  was  based.  In  other  words,  it  was 
shown  that  there  was  no  meeting  of  minds  in  the  matter  and 
that  no  such  contract  ever  existed.  There  was,  therefore,  no 
contract  to  rescind;  and  the  rule  of  reasonable  diligence,  etc., 
laid  down  in  the  code  as  applicable  to  cases  of  rescission,  finds 
no  application  here.  The  other  points  urged  by  appellant  are 
without  merit. 

The  judgment  and  order  denying  a  new  trial  are  affirmed. 


[S.  F.   No.  244S.    Department  Two.— February  21,   1901.] 

WABNEE   BEOTHEES    COMPANY,  Eespondent,    v.  TINY 
FEETTD  et  al.,  Appellants. 

Appeal — Loss  op  Right — Payment  of  Judgment — Dismissal. — A  party 
against  'whom  a  judgment  has  been  rendered  has  not  lost  the 
right  of  appeal  by  payment  of  the  judgment,  unless  the  pay- 
ment was  by  way  of  compromise,  or  with  an  agreement  not 
to  take  or  pursue  an  appeal;  and  the  appeal  will  not  be  dis- 
missed merely  for  the  fact  of  such  payment. 

Id. — Release  of  Errors  not  Implied — Restitution  Upon  Reversal. — 
A  release  of  errors  is  not  implied  from  the  fact  that  money 
or  property  has  changed  hands  by  force  of  the  judgment  or 
decree.  If  it  is  reversed  upon  appeal,  the  parties  will  be  re- 
stored to  their  rights. 
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Id. — Payment  op  Judgment  by  Administratrix — Protection  of  Estate 
— Payment  Deemed  Compulsory — Right  op  Appeal. — The  act  of 
an  administratrix  in  paying  the  amount  of  a  judgment  directing 
her  to  pay  the  same  within  sixty  days  or  forfeit  to  the  plain- 
tiff all  interest  of  the  estate  in  certain  lands,  which  the  plain- 
tiff, as  successor  of  a  devisee,  had  redeemed  from  sale  under 
foreclosure  of  a  mortgage  executed  by  the  decedent,  was  pru- 
dent, in  protection  of  the  estate  from  a  strict  foreclosure  of  its 
rights,  and  might  well  be  regarded  as  compulsory.  Such  pay- 
ment cannot  deprive  her  of  the  right  of  appeal  from  the  judg- 
ment, where  there  was  no  compromise  nor  concession  by  the 
respondent,  and  no  condition  imposed  or  assurance  given  that 
the  appeal  would  not  be  prosecuted. 

Id. — Receipt  not  Showing  Satisfaction — Estoppel  of  Respondent. — 
Where  the  respondent  refused  to  receipt  for  the  money  paid 
by  the  administratrix  as  in  satisfaction  of  the  judgment  fore- 
closing the  right  of  the  estate,  on  the  ground  that  an  order  of 
court  was  necessary  for  that  purpose,  and  merely  receipted  for 
it  as  so  much  money  paid  by  the  administratrix,  without  re- 
ferring to  the  judgment,  the  respondent  is  estopped  from  argu- 
ing as  a  ground  for  dismissal  of  the  appeal  of  the  administra- 
trix that  the  judgment  was  satisfied  by  such  payment. 

MOTION  to  dismiss  an  appeal  from  a  judgment  of  the  Su- 
perior Court  of  the  City  and  County  of  San  Francisco.  Ed- 
ward A.  Belcher,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  S.  Goodfellow,  and  W.  B.  Bosley,  for  Appellants. 

Hart  H.  North,  Henry  E.  Monroe,  and  W.  B.  Treadwell,  for 
Respondent. 

THE  COTTET. — The  respondent  moves  to  dismiss  the  appeal 
upon  the  ground  "that  after  the  taking  of  said  appeal  the  ap- 
pellant, Tiny  Freud,  administratrix  with  the  will  annexed  of 
the  estate  of  Morris  Freud,  deceased,  voluntarily  paid  to  the 
respondent,  and  the  respondent  accepted,  the  whole  sum  of 
money  specified  in  the  decree  appealed  from,  thus  effecting  a 
satisfaction  of  said  decree." 

The  motion  is  made  upon  the  transcript  and  an  affidavit 
showing  that  on  August  12,  1899,  said  administratrix  paid  to 
the  respondent  twelve  thousand  two  hundred  and  nine  dollars 
and  sixty-seven  cents  for  the  purpose  of  satisfying  the  judgment 
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appealed  from,  and  that  the  money  was  accepted  and  the  judg- 
ment satisfied. 

Without  stating  the  facts  so  fully  as  might  appear  to  be 
necessary  if  the  merits  of  the  appeal  were  now  under  considera- 
tion, the  following  will  suffice  for  the  purposes  of  this  motion. 

Morris  Freud  died  testate  in  1882,  seised  of  certain  real  estate 
which  he  had  mortgaged  to  the  German  Savings  and  Loan 
Society.  By  his  will  he  devised  to  his  wife,  Tiny  Freud,  a  life 
estate  in  said  real  estate,  with  remainder  to  five  children  in 
equal  proportions,  and  said  Tiny  Freud  is  the  administratrix 
with  the  will  annexed  of  said  estate.  After  the  death  of  Morris 
Freud  the  bank  foreclosed  its  mortgage,  and  on  May  31,  1898, 
the  property  was  sold  thereunder,  the  bank  becoming  the  pur- 
chaser. The  respondent,  having  purchased  the  interest  of  one 
of  the  remaindermen,  on  Xovember  30,  1898,  as  a  successor 
in  interest  of  the  mortgagor,  redeemed  the  property  by  pay- 
ing to  the  bank  the  full  amount  of  eleven  thousand  six  hundred 
and  nine  dollars  and  forty-four  cents,  and  afterward  brought 
the  present  action  against  Tiny  Freud,  as  administratrix  and 
also  in  her  personal  capacity,  and  against  each  of  the  other 
devisees,  praying  that  the  amount  of  said  redemption  money 
which  each  of  the  defendants  should  severally  pay  be  ascer- 
tained, and  that  in  default  of  such  payment  by  a  day  to  be 
fixed  by  the  court  each  of  the  defendants  so  defaulting  to  be 
forever  barred  and  foreclosed  of  all  interest  in  the  premises. 

The  answer  alleged  that  the  interest  which  the  plaintiff  pur- 
chased from  said  devisee  was  subject  to  the  payment  of  the 
debts,  charges,  and  expenses  of  administration,  and  that  there 
are  such  debts,  charges,  and  expenses  remaining  unpaid. 

The  court  found  the  proportion  of  the  redemption  money 
that  should  be  paid  by  each  of  the  defendants,  and  decreed  that 
in  default  of  payment  within  sixty  days  the  interest  of  the  de- 
fendant so  defaulting  should  vest  "absolutely  and  forever,  un- 
conditionally, in  the  plaintiff." 

From  said  judgment  all  the  defendants  appealed,  and  it  is 
that  appeal  that  respondent  seeks  to  dismiss.  The  grounds 
upon  which  said  motion  is  based  have  already  been  stated  in 
the  notice  of  motion  and  in  the  affidavit  of  Mr.  North  in  sup- 
port of  the  motion. 

CXXXI.    Cal.— 41 
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In  opposition  to  the  motion  is  an  affidavit  of  Mr.  Bosley,  one 
of  appellant's  attorneys,  stating  very  fully  the  circumstances 
under  which  said  redemption  money  was  paid  by  the  administra- 
trix, from  which  it  appears  that  Mr.  Bosley,  Mr.  Goodfellow, 
and  Mr.  Vandall  went  to  the  office  of  Mr.  Xorth,  the  attorney 
in  fact  of  respondent,  taking  with  them  the  money  required 
to  effect  the  redemption,  a  written  tender,  and  a  form  of  re- 
ceipt to  be  executed  by  Warner  Brothers  Company,  by  its  at- 
torney in  fact,  and  its  attorneys,  entitled  in  the  court  and  cause, 
and  the  body  of  which  is  as  follows: 

"Beceived  from  Mrs.  Tiny  Freud,  administratrix  with  the  will 
annexed  of  the  estate  of  Morris  Freud,  deceased,  the  sum  of 
twelve  thousand  two  hundred  and  nine  dollars  and  sixty-seven 
cents  paid  by  her  pursuant  to  the  terms  of  the  decree  entered 
in  the  above-entitled  action  and  in  full  satisfaction  of  the 
amount  provided  to  be  paid  by  her  as  such  administratrix  by 
the  terms  of  said  decree." 

Dated  August  12,  1899. 

The  receipt  that  was  given  by  respondent  is  as  follows: 

"San  Francisco,  August  12,  1899. 
"Eeceived  from  Tiny  Freud,  as  administratrix  of  the  estate 
of  Morris  Freud,  dec'd,  twelve  thousand  two  hundred  nine  and 
G7-100  dollars. 

"(Signed)     WAENEE  BEOS.  CO.,  a  Corp., 

"Per  HABT  H.  NOETH, 
"Its  Attorney  in  Fact." 

This  receipt  made  no  reference  to  the  action  or  the  decree 
or  to  any  purpose  for  which  the  money  was  paid;  but  to  all 
requests  that  the  receipt  prepared  by  the  administratrix  should 
be  signed  the  reply  was,  "You  have  your  receipt."  Mr.  Tread- 
well,  of  counsel  for  respondent,  said,  in  effect,  that  they  did 
not  propose  to  sign  anything  or  do  anything  that  would  enable 
appellant  to  get  any  of  the  money  back;  that  it  was  their  point 
that  the  administratrix  had  no  right  to  effect  redemption  with- 
out an  order  of  court. 

The  facts  stated  in  Mr.  Bosley 's  affidavit  were  not  replied  to. 

It  will  be  observed  that  in  the  notice  of  motion  to  dismiss 
this  appeal  there  is  no  statement  that  the  money  was  received 
or  paid  in  satisfaction  of  the  decree,  but  simply  that  the  pay- 


Feb.  1901.]      Warner  Bros.  Co.  v.  Freud.  C43 

nient  was  voluntary,  and  the  money  accepted,  "thus  effecting 
a  satisfaction  of  said  decree";  and  the  affidavit  of  Mr.  North  is 
equally  careful  to  avoid  any  statement  that  it  was  received  in 
satisfaction  of  the  judgment  appealed  from,  though  he  con- 
cludes  his  affidavit  with  the  legal  conclusion  "whereby  the  said 
judgment  became  and  is  satisfied." 

In  an  affidavit  made  by  said  Tiny  Freud  in  opposition  to  said 
motion  it  is  shown  that  in  August,  1900,  she  filed  a  petition 
in  the  superior  court  for  partial  distribution  of  the  estate  of 
Morris  Freud  in  which  she  alleged  that  the  land  described  in 
the  judgment  appealed  from  in  this  action  was  the  community 
property  of  herself  and  said  Morris  Freud;  that  the  corporation, 
respondent  herein,  appeared  and  filed  an  opposition  to  her  said 
petition,  in  which  it  was  denied  that  said  property  was  com- 
munity property,  and  alleged  that  in  an  action  commenced  by 
said  corporation  against  said  Tiny  Freud  and  all  other  persons 
interested  in  the  estate,  the  superior  court,  on  June  17,  1899, 
duly  made  and  entered  its  decree,  whereby  it  was  adjudged, 
among  other  things,  that  the  interest  of  Tiny  Freud  in  said  real 
property  was  a  life  estate  only,  and  that  she  had  no  other  in- 
terest therein.  Her  affidavit  then  proceeds  to  state  that  in  the 
present  case,  in  which  said  judgment  was  rendered,  there  was 
no  issue  as  to  whether  said  real  estate  was  community  property, 
and  that  she  intends  to  file  a  supplemental  brief  and  ask  that 
the  judgment  be  reversed  or  modified  in  so  far  as  it  may  be  held 
to  determine  that  she  had  only  a  life  estate  therein. 

The  appeal  in  this  case  is  taken  by  all  the  defendants,  viz.: 
Tiny  Freud,  Rosa  Vogelsdorf,  Hannah  Freud,  Emily  Elaiser, 
Tiny  Freud,  as  administratrix  with  the  will  annexed  of  the 
estate  of  Morris  Freud,  deceased,  and  Emma  Freud,  as  execu- 
trix of  the  last  will  and  testament  of  Isaac  Freud,  deceased. 
The  judgment  specifies  the  amount  to  be  paid  by  each  of  these 
defendants,  and  devested  the  estate  of  each  one  who  should  not 
pay  within  sixty  days.  The  appeal  is  from  the  whole  of  the 
judgment.  The  alleged  satisfaction  of  the  judgment  was  made 
by  Tiny  Freud,  as  administratrix.  It  does  not  appear  that  any 
other  of  the  appellants  consented  to  the  payment.  We  see  no 
ground  upon  which  the  respondent  has  any  right  to  have  the 
appeal  dismissed  as  to  any  of  the  appellants,  unless  it  be  as  to 
the  administratrix.     It  is  shown  that  there  are  debts,  charges, 
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and  expenses  of  the  estate  of  Morris  Freud  unpaid.  It  was  her 
duty  to  protect  the  estate  as  far  as  possible.  If  she  failed  to 
pay  the  amount  required  by  the  judgment  to  be  paid  by  her  as 
administratrix,  and  this  court  should  affirm  the  judgment,  the 
estate  would  have  been  lost  to  the  heirs  and  creditors.  We 
think  she  was  not  bound  to  determine  at  her  peril  what  the 
judgment  of  this  court  would  be  upon  the  questions  of  law  in- 
volved. There  was  no  compromise,  no  concession  by  respond- 
ent, no  condition  imposed  or  assurance  given  that  the  appeal 
would  not  be  prosecuted.  On  the  contrary,  respondent  ex- 
pressly refused  to  sign  a  receipt  acknowledging  satisfaction  of 
the  judgment;  nor  has  it  since  offered  to  give  or  sign  an  ac- 
knowledgment of  satisfaction,  nor  has  any  satisfaction  of  said 
judgment  been  entered  of  record;  while  the  statement  of  its 
counsel  at  the  time  the  money  was  paid,  to  the  effect  that  noth- 
ing would  be  signed  or  done  that  would  enable  appellants  to 
get  their  money  back,  and  that  the  administratrix  had  no  right 
to  effect  redemption  without  an  order  of  court,  would  seem  to 
imply  that  respondent  did  not  intend  that  the  payment  should 
be  the  end  of  the  matter.  But,  however  that  may  be,  the  re- 
peated refusals  of  respondent  to  acknowledge  satisfaction  of  the 
judgment  estops  it  from  saying,  for  the  purposes  of  this  mo- 
tion, that  the  judgment  has  been  satisfied,  and  that  for  that 
reason  the  appeal  should  be  dismissed.  It  cannot  for  one  pur- 
pose refuse  to  acknowledge  satisfaction  of  the  judgment,  and 
for  another  purpose  insist  that  it  is  satisfied. 

In  Hayes  v.  Nourse,  107  K  Y.  577,  579,1  it  was  said:  "It 
must  be  deemed  too  well  settled  by  authority  to  require  further 
discussion  that  a  party  against  whom  a  judgment  has  been  ren- 
dered is  not  prevented  from  appealing  to  this  court  by  the  fact 
that  he  has  paid  the  judgment,  unless  such  payment  was  by  way 
of  compromise,  or  with  an  agreement  not  to  take  or  pursue  an 
appeal." 

In  Erwin  v.  Loivry,  7  How.  184.  the  supreme  court  of  the 
United  States  said:  "Five  years  is  the  time  allowed  for  prose- 
cuting appeals  to  and  writs  of  error  out  of  this  court,  and  in 
many  cases  decrees  and  judgments  are  executed  before  any  step 
is  taken  to  bring  the  case  here;  yet  in  no  instance  within  our 
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knowledge  has  an  appeal  or  writ  of  error  been  dismissed  on  the 
assumption  that  a  release  of  errors  was  implied  from  the  fact 
that  money  or  property  had  changed  hands  by  force  of  the  judg- 
ment or  decree.  If  the  judgment  is  reversed,  it  is  the  duty  of 
the  inferior  court,  on  the  cause  being  remanded,  to  restore  the 
parties  to  their  rights."  Upon  this  point  the  foregoing  is  ap- 
proved in  O'llara  v.  O'Connell,  93  U.  S.  150,  154. 

In  Hayes  v.  Nourse,  supra,  the  court  further  said:  "The  stat- 
ute giving  the  right  to  appeal  only  requires  that  the  judgment 
shall  be  final,  that  the  appeal  shall  be  taken  within  one  year 
after  it  is  entered,  and,  anticipating  such  a  case  as  that  now- 
presented,  provides  that  if  the  judgment  appealed  from  is  re- 
versed, the  appellate  court  may  make  or  compel  restitution. 
The  same  rule  prevailed  before  the  code,  and  it  was  applied 
whether  the  judgment  was  paid  before  or  after  writ  of  error 
brought.  The  only  difference  was  in  the  manner  of  proceeding 
to  inform  the  court  of  the  facts  on  which  the  right  to  restitution 
depended." 

Freeman,  in  his  work  on  Judgments,  section  480a,  says: 
"One  against  whom  a  judgment  is  entered,  if  he  fails  to  satisfy 
it,  must  expect  to  see  his  property  seized  and  sold  at  a  sacrifice, 
and  it  is  difficult  to  conceive  how  his  payment  of  the  judgment 
can  give  rise  to  any  estoppel  against  his  seeking  to  avoid  it  for 
error.  The  better  view,  we  think,  is,  that  though  the  execu- 
tion has  not  issued,  the  payment  of  a  judgment  must  be  re- 
garded as  compulsory,  and  therefore  as  not  releasing  errors, 
nor  depriving  the  payor  the  right  to  appeal." 

In  the  case  at  bar  the  court  found  that  the  real  estate  sold 
under  the  mortgage  to  the  bank  and  redeemed  by  respondent, 
AVarner  Brothers  Company,  is  of  the  value  of  twenty-five  thou- 
sand dollars.  The  amount  paid  on  August  12,  1899,  to  respond- 
ent, twelve  thousand  two  hundred  and  nine  dollars  and 
sixty-seven  cents,  was  less  than  one-half  the  value  of  the  prop- 
erty. The  judgment  was  a  strict  foreclosure  of  respondent's 
claim  arising  out  of  its  redemption  from  the  foreclosure  sale, 
and  under  the  judgment  from  which  this  appeal  is  taken,  un- 
less reversed,  or  satisfied  by  payment,  the  property  would  be- 
come forfeited  to  respondent.  The  payment  made  by  admin- 
istratrix, under  these  circumstances,  was  prudent,  and  might 
well  be  regarded  as  compulsory. 
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In  support  of  the  motion  respondent  cites  several  California 
cases,  none  of  which  conflict  with  those  above  cited.  Morton  v. 
Superior  Court,  65  Cal.  496,  498,  was  considered  in  Eenney  v. 
Paris,  120  Cal.  22,  24,  where  it  was  said  that  Morton  v.  Superior 
Court,  supra,  "was  a  collateral  attack  upon  the  judgment  by 
way  of  certiorari,  and  did  not  involve  the  right  of  appeal  from 
a  judgment  that  had  been  satisfied,"  and  that  "section  1049 
of  the  Code  of  Civil  Procedure  cannot  be  invoked  to  abridge 
the  right  of  appeal  where  a  judgment  has  been  satisfied  against 
the  will  of  appellant." 

People  v.  Burns,  78  Cal.  645,  and  In  re  Baby,  87  Cal.  200,a 
cited  by  respondent, were  cases  where  the  fruits  of  the  judgment 
had  been  received  by  the  appellant.  It  was  held  in  Kenney  v. 
Paries,  supra,  that  in  such  cases  "a  party  in  whose  favor  a  judg- 
ment has  been  rendered  cannot  enforce  the  judgment,  and  while 
enjoying  its  benefits  appeal  therefrom  and  seek  its  reversal." 

So  in  Vermont  Marble  Co.  v.  Black,  123  Cal.  23,  it  was  said: 
"Appellant  first  contends  that  the  judgment  was  satisfied  with- 
in the  meaning  of  section  1049  of  the  Code  of  Civil  Procedure, 
by  the  execution  sale,  but  this  position  is  not  tenable.  The 
judgment  was  not  in  fact  satisfied,  and  a  forced  payment  by 
execution  sale  against  a  nonconsenting  judgment  debtor  can- 
not be  held  to  abridge  any  of  his  rights  upon  appeal";  and 
Kenney  v.  Parks,  supra,  was  cited. 

San  Diego  School  District  v.  Supervisors,  97  Cal.  438,  cited 
in  support  of  the  motion,  is  broadly  distinguishable  from  the 
present  case.  That  was  mandamus  to  compel  the  supervisors 
to  levy  a  tax  for  school  purposes.  The  board  levied  the  tax 
pursuant  to  the  judgment,  and  afterward  appealed  from  the 
judgment  which  they  had  executed.  This  court  granted  the 
motion  to  dismiss  the  appeal,  saying:  "A  reversal  of  the  judg- 
ment would  not  of  itself  set  aside  the  levy  of  the  tax  which  had 
been  made,  nor  did  the  appellant,  by  its  compliance  with  the 
judgment,  lose  any  property  or  rights  of  which  restitution  could 
be  made  in  case  of  reversal.  (Code  Civ.  Proc,  sec.  957.)  The 
proceeding  was  for  the  purpose  of  compelling  the  defendant  to 
perform  an  official  duty,  and  not  one  in  which  it  had  any  per- 
sonal rights  to  be  affected." 
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Fcrrea  v.  Tulls,  125  Cal.  691,  also  cited  by  respondent,  has 
no  application  here.  The  question  there  was  as  to  the  effect 
of  a  tender  pending  the  appeal.  There  was  no  motion  to  dis- 
miss the  appeal,  which  was  taken  by  the  plaintiff  from  a  judg- 
ment in  his  favor.  If  he  had  accepted  the  amount  of  the  judg- 
ment it  would,  as  there  said,  have  been  an  end  of  the  litigation. 

The  motion  is  denied. 


[Crim.   No.  6S3.     In  Bank— February  21,   1901.] 

THE  PEOPLE,  Kespondent,  v.  EAMOX  TAPIA,  Appellant. 

Criminal  Law — Murder — Sufficiency  of  Evidence — New  Trial — Duty 
of  Trial  Judge — Jurisdiction. — Where  the  judge  before  whom  a 
defendant  convicted  of  murder  was  tried  is  convinced  that  the 
evidence  was  not  sufficient  to  warrant  the  verdict,  it  is  his  duty 
to  grant  a  new  trial;  and  he  ought  not,  in  such  case,  to  deny  the 
new  trial,  and  leave  it  to  this  court' upon  appeal  to  pass  upon 
questions  of  fact,  upon  which  the  trial  court  alone  has  jurisdic- 
tion to  pass.  This  court  has  appellate  jurisdiction  in  criminal 
cases  on  questions  of  law  alone,  and  cannot  pass  upon  the  in- 
sufficiency of  the  evidence  unless,  as  matter  of  law,  there  is  no 
evidence  tending  to  support  the  verdict. 

Id. — Opinion  of  Judge — Review  Upon  Appeal. — The  opinion  of  the 
trial  judge  is  not  properly  a  part  of  the  record;  and  his  action 
cannot  be  set  aside  merely  because  a  wrong  reason  was  given 
for  it;  yet  where  his  opinion  contained  in  the  record  shows 
that  he  ought  to  have  granted  a  new  trial  for  insufficiency  of 
the  evidence,  although  this  court  cannot  say,  as  matter  of  law, 
that  there  was  no  evidence  tending  to  support  the  verdict,  the 
record  will  be  closely  scrutinized  to  ascertain  errors  of  law,  for 
which  a  new  trial  should  be  granted. 

Id. — Evidence — Corpus  Delicti  —  Admissions  of  Defendant.  —  The 
corpus  delicti  involving  all  the  elements  of  the  crime,  must  be 
established  independently  of  evidence  which  merely  tends  to 
connect  the  defendant  with  the  crime  charged;  and  the  admis- 
sions or  confessions  of  the  defendant  cannot  be  considered  as 
evidence  of  the  corpus  delicti,  nor  used  to  establish  any  neces- 
sary element  in  the  commission  of  the  crime. 

Id. — Refusal  to  Instruct  as  to  Corpus  Delicti — Request  Subject  to 
Criticism — Prejudicial  Error. — Where,  from  the  peculiar  state  of 
the  evidence,  it  appears  that  the  jury  may  have  considered,  and 
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probably  did  consider,  evidence  of  the  defendant's  confessions 
in  determining  that  the  corpus  delicti  had  been  sufficiently  proved, 
it  was  prejudicial  error  for  the  court  to  refuse  wholly  to  in- 
struct the  jury  as  to  the  necessity  for  independent  proof  of  the 
corpus  delicti;  and  notwithstanding  the  fact  that  request ed  in- 
structions on  that  point  were  subject  to  criticism,  if  they  would 
not  have  prejudiced  the  prosecution,  it  was  the  duty  of  the 
court  either  to  give  them  as  requested,  or  to  give  them  as  cor- 
rectly modified.  , 

Id. — Duty  of  Court  as  to  Instructions — Paramount  and  Vital  Ques- 
tion.— It  is  the  duty  of  the  court,  in  charging  the  jury  in  a  crim- 
inal case,  to  instruct  them  as  to  "all  matters  of  law  necessary 
for  their  information."  Although,  ordinarily,  a  judgment  will 
not  be  reversed  for  want  of  full  instructions  upon  points  upon 
which  no  instruction  is  asked,  yet  the  court  is  not  justified  in 
refusing  to  instruct  at  all  upon  a  paramount  and  vital  question 
in  a  case  involving  the  life  or  liberty  of  the  accused,  merely  be- 
cause a  particular  form  of  instruction  asked  by  defendant's 
counsel  might  be  safely  refused. 

Id. — Inapplicable  Instruction  —  Burden  op  Proof — Assumption  of 
Proved  Homicide — Case  of  Disputed  Homicide — Error  not  Harm- 
less.— An  inapplicable  instruction  as  to  the  burden  of  proof  of 
circumstances  of  mitigation,  or  that  justify  or  excuse  the 
homicide,  proceeding  upon  the  assumption  that  the  commission 
of  the  homicide  is  proved,  is  not  to  be  considered  harmless  in  a 
case  where  the  commission  of  any  homicide  is  in  doubt,  and 
the  only  question  in  the  case  is  as  to  whether  the  defendant 
committed  a  homicide. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County  and  from  an  order  denying  a  new  trial.  J.  W. 
Hughes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

George  H.  P.  Shaw,  Nutt  &  Shaw,  H.  K.  Heffleman,  and 
Neale  &  Goodbody,  for  Appellant. 

Tirey  L.  Ford,  Attorney  General,  and  Henry  A.  Melvin,  for 
Respondent. 

McFARLAND,  J.— The  defendant  was  convicted  of  murder 
in  the  first  degree,  and  sentenced  to  life  imprisonment.  He 
appeals  from  the  judgment  and  from  the  order  denying  a  mo- 
tion for  a  new  trial. 

The  appellant  is  an  Indian,  evidently  unlettered  and  ignorant. 
He  was  charged  with  the  murder  of  one  Jacob  J.  Veitinger, 
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who  was  a  somewhat  elderly  man,  and  lived  alone  in  a  small 
house  in  the  country.  On  July  28,  1899,  his  nearest  neighbor, 
Mr.  William  Cooper,  discovered  that  Veitinger's  house  had  been 
burned  down  since  the  previous  day,  and  found  among  the 
ruins  the  dead  body  of  Yeitinger.  A  great  deal  of  his  body 
had  been  entirely  consumed  by  the  fire;  still,  we  think,  it  was 
sufficiently  identified  as  the  body  of  the  deceased.  But  the  evi- 
dence of  the  other  facts  necessary  to  make  full  proof  of  the 
corpus  delicti — that  is,  that  his  death  was  caused  by  criminal 
means  used  by  another  person  and  not  by  his  own  act  or  by 
accident — was  very  slight.  We  hardly  think  that  any  jury 
would  have  found  that  a  murder  had  been  committed  without 
certain  evidence  tending  somewhat  to  connect  appellant  with 
the  crime  charged,  and  particularly  without  the  testimony  of 
another  Indian,  named  Francisco  (who  was  comparatively  a 
stranger  to  appellant),  to  the  effect  that  appellant  had  made 
a  confession  to  him  that  he  (appellant)  killed  the  deceased. 
Apart  from  this  alleged  confession,  the  main  evidence  relied 
on  by  the  prosecution  consists  of  some  testimony  that  tracks 
of  a  certain  horse  Avere  discovered  at  a  point  not  very  far 
away  from  the  burned  house,  and  at  other  points  within  a  few 
miles,  and  that  the  horse,  although  owned  by  another  party, 
had  been  a  few  days  before  in  the  possession  of  appellant; 
some  testimony  that  a  purse  found  on  appellant  had  been  the 
property  of  the  deceased;  and  some  testimony  that  appellant 
had  been  seen  carrying  a  gun  which  had  been  the  property  of 
the  deceased.  The  testimony  as  to  these  matters  was,  to  say 
the  least,  not  very  satisfactory,  and,  these  matters  if  considered 
as  proved,  are  not  very  convincing  as  to  any  of  the  facts  neces- 
sary to  appellant's  conviction  of  murder. 

There  is  in  the  bill  of  exceptions,  regularly  settled  and  cer- 
tified, an  opinion  of  the  judge  before  whom  the  case  was  tried, 
given  on  denying  the  motion  for  a  new  trial,  from  which  it 
certainly  appears  that  he  ought  to  have  granted  the  motion. 
The  judge  examines  the  evidence  in  detail,  and  clearly  shows 
that,  in  his  opinion,  it  was  not  sufficient  to  warrant  the  verdict. 
He  shows  that  the  purse  was  not  sufficiently  identified  as  the 
purse  of  the  deceased;  that  appellant  was  not  identified  as  the 
person  seen  with  the  gun;  and  that  the  horse  tracks  do  not 
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"cut  a  very  material  figure."  As  to  the  asserted  confession  to 
Francisco  the  judge  says:  "I  do  not  see  how  an}rbody  can  possibly 
read  that,  or  hear  the  man  testify,  and  believe  him  at  all.  I  do 
not  give  it  a  particle  of  credence.  He  is  an  enemy  who  is  prose- 
cuting the  defendant.     He  is  in  jail  himself Then  as 

to  that  confession — if  I  know  anything  about  weighing  evi- 
dence whatever — after  reading  the  testimony,  that  bears  ex- 
ternal and  internal  evidence  of  falsity  from  beginning  to  end." 
He  then  speaks  of  the  unreliability  of  the  testimony  of  certain 
Indians  who  were  hostile  to  appellant,  and,  imagining  that 
Francisco  was  on  trial  for  the  murder  of  Yeitinger,  shows  that 
the  facts  would  make  as  strong  a  case  against  him  as  against 
appellant,  and  saj^s:  "Therefore,  I  say  the  evidence  is  unsat- 
isfactory." But  after  showing  clearly  that  the  evidence  in  his 
opinion  was  not  sufficient  to  warrant  the  verdict,  he  questions 
whether  "my  doubts  amounted  to  such  reasonable  doubts  as 
would  warrant  the  court  in  setting  aside  the  verdict  on  the 
ground  of  the  insufficiency  of  the  evidence";  and  he  concludes 
as  follows:  "I  believe  I  shall  deny  the  motion  and  let  the 
supreme  court  pass  on  these  questions."  But  "these  questions" 
were  questions  of  fact,  over  which  the  trial  judge  had  full 
jurisdiction,  while  this  court  has  appellate  jurisdiction  in  crim- 
inal cases  "on  questions  of  law  alone."  As  was  said  in  Peo- 
ple v.  Lum  Yit,  83  Cal.  130:  "He  [the  trial  judge],  too,  had  to 
be  satisfied  that  the  evidence,  as  a  whole,  was  sufficient  to  sus- 
tain the  verdict;  if  he  was  not,  it  was  not  only  the  proper 
exercise  of  a  legal  discretion,  but  his  duty,  to  grant  a  new  trial." 
(See,  also,  People  v.  Knutte,  111  Cal.  453;  People  v.  Baker,  39 
Cal.  686;  People  v.  Flood,  102  Cal.  330;  People  v.  Chew  Wing  Gow, 
120  Cal.  29S.)  The  sufficiency  of  the  evidence  is  a  "question  of 
law"  onlv  where  the  question  is  whether  there  is  any  evidence  to 
support  the  verdict,  or  whether  the  evidence  is  so  unsub- 
stantiated as  to  practically  amount  to  no  evidence.  "That  the 
defendant  may  move  for  a  new  trial  on  the  ground  of  the  pre- 
ponderance of  the  evidence  in  his  favor  upon  some  issue  which 
is  material  for  the  prosecution  to  establish,  and  that  the  court 
below,  if  of  the  opinion  that  there  is  such  preponderance,  should 
set  aside  the  verdict,  is  a  well-established  and  recognized  rule. 
It  is  also  settled  that  this  court  will  not  deal  with  the  question 
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of  the  preponderance  of  evidence."     {People  v.  Ashnauer,  47 
Cal.  98.) 

We  are  not  unmindful  that  a  ruling  of  a  trial  court  cannot  be 
set  aside  here  merely  because  a  wrong  reason  was  given  for  it. 
"We  are  aware,  also,  that,  ordinarily,  an  opinion  of  a  lower 
court  is  not  the  subject  of  review  here,  and  is  not  a  legitimate 
part  of  the  record.  Therefore,  in  determining  the  question 
whether  the  trial  court  should  have  granted  a  new  trial  on  the 
ground  of  the  insufficiency  of  the  evidence,  we  must  disregard 
the  opinion  above  noted;  and,  thus  looking  at  the  case,  we 
are  not  prepared  to  say  that,  as  a  matter  of  law,  there  was 
no  evidence  to  support  the  verdict.  But  with  the  opinion  be- 
fore us  we  cannot  avoid  a  somewhat  strong  impression  that  the 
defendant  has  been  wrongfully  convicted  of  the  high  crime 
of  murder  in  the  first  degree;  and,  as  in  such  a  case  a  very 
slight  error  of  law  committed  during  the  trial  might  have 
improperly  influenced  the  jury,  it  is  our  duty  to  look  with 
very  close  scrutiny  into  the  assignments  of  error.  Of  course, 
a  judgment  will  not  be  reversed  for  an  erroneous  ruling,  where 
it  appears  that  it  could  not  have  been  prejudicial  to  the  party 
who  complains  of  it;  but  considering  the  peculiar  character  of 
the  evidence  in  the  case  at  bar,  it  cannot  be  said  that  certain 
errors  which  we  shall  notice  were  not  prejudicial. 

As  before  stated,  the  main  evidence  against  the  appellant  was 
his  alleged  confession  to  the  witness  Francisco.  Of  course,  it 
is  well  settled  law  that  the  corpus  delicti  must  be  established 
independently  of  evidence  which  merely  tends  to  connect  the 
defendant  with  the  crime  charged;  and  independently  of  any 
asserted  extrajudicial  admissions  or  confessions  of  the  party 
charged,  and  that  such  admissions  or  confessions  cannot  be 
considered  as  evidence  of  the  corpus  delicti.  In  People  v.  Simon- 
sen,  107  Cal.  315,  this  court  declared  the  rule  as  follows:  "The 
term  'corpus  delicti'  involves  the  elements  of  crime,"  and  that 
"defendant's  admissions  cannot  be  used  to  establish  anv  neces- 
sary element  in  the  commission  of  the  crime."  (See,  also, 
People  v.  Thrall,  50  Cal.  415.)  In  Gray  v.  Commonwealth,  101 
Pa.  St.  380,  1  the  court  says:  "The  true  rule  in  such  cases  is 
believed  to  be  this:  when  the  commonwealth  has  given  suffi- 
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cient  evidence  of  the  corpus  delicti  to  entitle  the  case  to  go  to 
the  jury,  it  is  competent  to  show  a  confession  made  by  the 
prisoner  connecting  him  with  the  crime.  Under  such  circum- 
stances the  jury  should  first  pass  upon  the  sufficiency  of  the 
evidence  of  the  corpus  delicti.  If  it  satisfies  them  beyond  a  rea- 
sonable doubt  that  the  crime  has  been  committed,  then  they 
are  at  liberty  to  give  the  confession  such  weight  as  it  is  en- 
titled to."  In  the  case  at  bar  if  it  be  considered  that  there 
was  some  evidence  of  the  corpus  delicti,  without  the  confession, 
which  entitles  the  case  to  go  to  the  jury,  still  that  evidence  was 
exceedingly  slight,  and  it  is  highly  probable  that  the  jury  con- 
sidered the  confession  in  determining  that  the  corpus  delicti  had 
been  sufficiently  proved.  In  Territory  v.  Farrell,  6  Mont.  12,' 
the  lower  court  had  instructed  the  jury,  substantially,  that  they 
might  find  defendant  guilty  upon  his  admissions  alone;  and 
the  appellate  court  reversed  the  judgment  on  account  of  such 
instruction,  and  said:  "There  was  other  evidence  from  which 
the  jury  might  have  found  the  corpus  delicti,  yet  we  cannot 
say  but  the  jury  might  have  found  the  conviction  of  the  de- 
fendant upon  his  confessions  alone,  under  this  instruction  for 
their  guide."  In  the  present  case  the  court  refused  to  give 
certain  instructions  on  this  subject,  asked  by  appellant,  and 
numbered  IV  and  VI.  The  clear  purpose  of  these  instructions 
was  to  inform  the  jury  that  in  determining  whether  the  crime 
charged  had  been  committed,  they  could  not  consider  the  con- 
fession, or  any  evidence  which  tended  solely  to  connect  the 
appellant  with  the  supposed  crime.  Perhaps  neither  of  these 
instructions  when  closely  examined  will  be  found  to  be  ab- 
solutely perfect;  but  we  think  that  either  of  them  might  have 
been  given  without  any  prejudice  to  the  prosecution.  By  in- 
struction IV  the  court  was  asked  to  instruct  the  jury  that,  "if 
....  you  are  not  satisfied  beyond  a  reasonable  doubt  whether 
Jacob  J.  Veitinger  met  his  death  from  natural  or  accidental 
causes,  or  from  the  act  of  some  person,  you  cannot  consider 
any  evidence  introduced  herein  for  the  purpose  of  or  tending 
to  connect  the  defendant  with  the  crime  upon  which  he  is  now 
being  tried."  The  evident  purpose  of  this  instruction  was  to 
tell  the  jury  that  in  determining  whether  the  corpus  delicti 
had  been  sufficiently  proven,  they  should  not  consider  evidence 
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which  tended  solely  to  connect  defendant  with  the  crime,  and 
if  so  understood  it  would  have  been  correct;  but  as  there  might 
be  evidence  which  tended  to  prove  the  carpus  delicti,  and  also 
to  connect  the  defendant  with  the  crime,  the  instruction  is, 
perhaps,  subject  to  the  criticism  that  it  does  not  distinguish 
evidence  having  that  double  character.  The  instruction  num- 
bered VI  contains  a  correct  statement  of  the  meaning  of  corpus 
delicti  and  the  kind  of  evidence  necessary  to  establish  it.  The 
last  paragraph  of  the  instruction  is  as  follows:  "Alleged  con- 
fessions and  any  other  evidence  the  purpose  of  which  is  to 
connect,  or  attempt  to  connect,  the  accused  with  the  offense 
charged  cannot  be  considered  by  you  until  the  carpus  delicti 
has  been  proved  to  your  satisfaction  to  a  moral  certainty  and 
beyond  a  reasonable  doubt."  This  is  subject  also  to  the  same 
criticism  as  that  above  noticed  as  applicable  to  instruction  IV. 
But  we  think  that  if  in  the  opinion  of  the  court  these  instruc- 
tions, as  offered  by  appellant's  counsel,  did  not  aptly  or  with 
perfect  correctness,  state  the  principle  of  law  that  was  evidently 
intended,  it  should,  under  the  peculiar  circumstances  of  this 
case,  either  have  modified  them  so  as  to  comply  with  its  views 
and  given  them  as  modified,  or  should  have  given  an  instruc- 
tion upon  the  subject  in  its  own  language.  A  court  is  not 
always  called  upon  to  instruct  on  a  point  when  not  asked  to  do 
so,  and,  ordinarily,  counsel  cannot  complain  of  the  refusal  of 
an  instruction  which  is  not  perfectly  correct;  but  on  a  trial  for 
murder  where  a  man's  life,  or  liberty,  is  at  stake,  and  with  such 
a  condition  of  evidence  as  is  here  exhibited,  a  court  is  not 
justified  in  refusing  to  instruct  at  all  upon  the  paramount  and 
vital  questions  in  the  case,  simply  because  a  particular  form  of 
instruction  asked  by  counsel  may  be  safely  refused.  Sections 
1093  and  1127  of  the  Penal  Code  provide  that  the  court  in 
charging  a  jury  must  state  to  them,  "all  matters  of  law  neces- 
sary for  their  information,"  and  must  charge  "on  any  points 
pertinent  to  the  issue,  if  requested  by  either  party."  In  the 
case  at  bar,  the  defendant  certainly  requested  instructions  on 
a  point  clearly  and  paramountly  "pertinent  to  the  issue";  and, 
considering  the  peculiar  circumstances  of  this  case,  we  do  not 
think  that  the  court  was  justified  in  ignoring  the  point  en- 
tirely on  account  of  the  form  in  which  the  request  was  made. 
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We  do  not  want  to  be  understood  as  saying  that,  as  a  general 
rule,  a  judgment  will  be  reversed  for  want  of  full  instructions; 
but  in  this  particular  case  we  do  not  see  how  the  jury  could 
have  properly  come  to  a  conclusion  without  an  instruction  that, 
in  determining  whether  there  was  sufficient  evidence  of  the 
corpus  delicti  they  could  not  consider  the  asserted  confession, 
or  other  evidence  which  did  not  tend  to  prove  the  corpus  delicti, 
but  merely  tended  to  connect  the  appellant  with  the  crime 
charged;  and  yet  such  instruction  was  not  given  in  any  part 
of  the  charge,  although  an  instruction  on  that  point  was  of 
the  highest  importance  to  a  proper  consideration  of  the  evi- 
dence by  the  jury.  The  only  instruction  given  which  at  all 
approached  the  point  was  appellant's  instruction  Xo.  II,  which 
was  merely  to  the  effect  that,  in  determining  whether  the  re- 
mains found  in  the  ruins  "were  the  remains  of  the  body  of 
Jacob  J.  Yeitinger,"  they  could  not  consider  evidence  tending 
to  connect  the  appellant  with  the  crime  charged. 

Under  the  instructions  given,  the  jury  were  at  liberty  to 
consider  the  confession  as  evidence  of  any  fact  necessary  to  be 
proven,  and  it  is  impossible  to  say  that  they  did  not  so  con- 
sider it;  indeed,  in  view  of  the  character  of  the  other  evidence, 
it  is  highly  probable  that  the  confession  was  the  main  evidence 
upon  which  they  found  that  a  crime  had  been  committed.  An 
instruction  on  this  subject  was  clearly  essential  to  a  proper 
consideration  of  the  evidence  by  the  jury;  and  we  think  that, 
in  this  case,  it  was  prejudicial  error  for  the  court  not  to  give 
such  instruction,  after  its  attention  was  directly  called  to  the 
point;  and  that,  without  such  instruction,  the  appellant  did  not 
have  a  fair  trial. 

We  think  that  it  was  also  prejudicial  error,  considering  the 
nature  of  the  issues,  to  give  the  following  instructions:  "Upon 
a  trial  for  murder,  the  commission  of  the  homicide  by  the  de- 
fendant being  proved,  the  burden  of  proving  circumstances  of 
mitigation,  or  that  justify  or  excuse  it,  devolves  upon  him,  un- 
less the  proof  on  the  part  of  the  prosecution  tends  to  show  that 
the  crime  committed  only  amounts  to  manslaughter,  or  that 
the  defendant  was  justified  or  excusable.  But  you  will  observe 
in  this  connection  that  the  burden  of  proof  thus  cast  upon 
the  defendant  is  not  used  in  any  literal  sense;  it  is  not  neces- 
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sary  that  the  defendant  shall  in  this  matter,  more  than  in  any- 
other,  prove  affirmatively  that  he  did  not  intend  such  con- 
sequences. It  is  sufficient  that  it  appears  to  your  understand- 
ing .by  testimony  given,  by  inferences  correctly  and  properly 
drawn  from  the  whole  of  the  testimony  in  the  case,  that,  not- 
withstanding the  burden  was  cast  upon  him,  there  still  exists 
in  your  minds  a  reasonable  doubt  of  his  guilt."  Of  course, 
this  instruction  should  not  have  been  given,  for  it  was  en- 
tirely inapplicable  to  the  case.  The  appellant  did  not  set  up 
any  defense  by  way  of  excuse  for,  or  justification  of,  an  alleged 
act;  he  denied  that  he  committed  the  act,  and  that  was  his 
sole  defense.  The  first  part  of  the  instruction  is  taken  from 
section  1105  of  the  Penal  Code,  and  is  applicable  only  when  a 
defendant  sets  up  circumstances  of  mitigation,  excuse,  or  justi- 
fication of  an  admitted  or  proved  homicide.  But  the  instruc- 
tion goes  beyond  the  statute,  and  states  further  principles  not 
applicable  to  the  case.  Of  course,  a  judgment  will  not  be  re- 
versed for  an  instruction  containing  a  mere  abstract  principle 
because  it  is  not  applicable  to  the  case,  where  it  appears  that 
no  injury  was  done;  but  can  that  be  said  in  the  case  at  bar? 
The  instruction  assumed,  repeatedly,  the  fact  of  the  "com- 
mission of  the  homicide  by  the  defendant  being  proved";  and 
while  the  judge  may  not  have  intended  to  intimate  that  there 
was  proof  of  such  fact,  yet  the  jury  may  readily  have  under- 
stood the  language  used  to  have  that  meaning.  It  is  difficult 
to  imagine  why  the  instruction  was  given  at  all;  and  it  can- 
not be  said  that  it  might  not  have  influenced  the  jury,  and  thus 
prejudiced  the  appellant. 

For  the  foregoing  reasons  the  judgment  must  be  reversed; 
and,  therefore,  it  is  not  necessary  to  consider  the  exceptions 
to  the  very  voluminous  charges  on  the  subjects  of  reasonable 
doubt  and  circumstantial  evidence — some  parts  of  which  are, 
at  least,  doubtful.  It  will  be  assumed  that  if  there  shall  be  an- 
other trial  the  instructions  on  those  points  will  be  confined  to 
a  few  simple  propositions. 

In  conclusion,  we  desire  to  say  that  this  decision  is  based 
upon  the  very  peculiar  features  of  this  case  as  above  shown; 
and  that  in  many  cases  the  errors  above  noticed  would  not 
call  for  a  reversal. 
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The  judgment  and  order  appealed  from  are  reversed  and  the 
cause  remanded  for  a  new  trial. 

Garoutte,  J.,  Van  Dyke,  J.,  Harrison,  J.,  Henshaw,  J.,  and 
Beatty,  C.  J.,  concurred. 


[S.  F.  No.  2215.    In  Bank— February  23,  1901.] 

JOHN  F.  SIMS,  Respondent,  v.  PETALUMA  GAS  LIGHT 
COMPANY,  Appellant. 

Building  Contract — Invalidity — Breach  oe  Fiduciary  Relation  by 
President  op  Corporation. — A  building  contract  for  the  construc- 
tion of  apparatus  for  a  corporation,  executed  in  the  name  of  the 
corporation  by  its  president  and  secretary,  to  a  firm  of  which 
the  president  is  a  member,  is  in  breach  of  the  fiduciary  relation 
occupied  by  the  president  to  the  corporation  and  its  stock- 
holders, and  is  invalid  without  reference  to  its  fairness  or  un- 
fairness, and  cannot  be  enforced  against  the  corporation. 

Id. — Recovery  Upon  Quantum  Meruit. — Though  no  action  can  be 
maintained  upon  the  contract,  an  action  in  the  nature  of  a 
quantum  meruit  will  lie  in  favor  of  the  firm  or  its  assignee,  to 
recover  the  reasonable  value  of  the  work,  labor,  and  services 
performed  and  materials  furnished  in  the  erection  and  construc- 
tion of  the  apparatus. 

Id. — Trial  Upon  Erroneous  Theory  of  Case — Recovery  op  Contract 
Price — Findings  Against  Evidence. — Where  the  case  was  tried  upon 
the  part  of  the  plaintiff  on  the  erroneous  theory  that  the  con- 
tract was  valid,  and  no  testimony  was  introduced  showing  the 
amount  of  the  work  and  labor,  or  the  value  of  the  services  ren- 
dered, and  the  evidence  showed  that  the  apparatus  was  not 
completed  according  to  the  contract,  the  recovery  of  the  amount 
of  the  contract  price  cannot  be  sustained;  and  findings  that  the 
work  was  completed  according  to  the  contract,  and  that  the 
amount  recovered  was  the  reasonable  value  of  the  apparatus, 
are  unsupported  by  the  evidence. 

Id. — Improper  Exclusion  op  Evidence — Benefit  to  Defendant. — The 
exclusion  of  evidence  offered  by  the  defendant  to  show  whether 
the  defendant  had  received  any  benefit  from  the  construction  of 
the  apparatus,  or  from  the  work  and  labor  performed  and  mate- 
rial furnished  by  the  builders  in  the  erection  thereof,  or  whether 
it  had  added  any  value  to  the  original  plant,  is  erroneous. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Sonoma 
County  and  from  an  order  denying  a  new  trial.  Albert  G. 
Burnett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Lippitt  &  Lippitt,  for  Appellant. 

Nowlin  &  Fassett,  and  Aylett  E.  Cotton,  for  Eespondent. 

VAN  DYKE,  J. — The  complaint  in  this  case  contains  two 
counts.  The  first  declares  upon  a  contract  in  writing  alleged 
to  have  been  entered  into  between  Harvey  J.  Lewelling  and 
Stephen  W.  Van  Syckel,  partners  in  business  under  the  name 
and  style  of  Lewelling  &  Van  Syckel,  and  the  defendant  gas 
company,  August  20,  1896.  It  is  alleged  that  by  the  terms  of 
said  contract  Lewelling  and  Van  'Syckel  agreed  to  build  and 
erect  certain  water  gas  apparatus  at  the  gas  works  of  said  de- 
fendant, in  Petaluma,  California,  for  the  purpose  of  manu- 
facturing gas  from  crude  oil  or  distillate,  by  a  process  known  as 
the  Van  Syckle  "Water  Gas  System,  the  work  to  be  "done  and  the 
materials  to  be  furnished  at  the  expense  of  the  said  Lewelling 
&  Van  Syckel,  and  the  plant  to  have  a  capacity  of  three  thou- 
sand cubic  feet  peT  hour  of  twenty-two  to  twenty-three  candle- 
power  gas,"  for  which  it  is  alleged  that  the  defendant  agreed  to 
pay  said  Lewelling  &  Van  Syckel  the  sum  of  four  thousand  dol- 
lars, and  it  is  further  alleged  that  the  said  Lewelling  &  Van 
Syckel  constructed  said  gas  plant  according  to  the  terms  of 
said  agreement,  and  that  thereafter,  and  before  the  bringing 
of  the  suit,  they  assigned  to  plaintiff  all  their  right,  title,  and 
interest  in  said  contract,  and  that  no  part  of  the  contract  price 
had  been  paid. 

The  second  count  is  in  the  nature  of  a  quantum  meruit  for 
work,  labor,  and  services  performed,  and  for  materials  furnished 
by  said  Lewelling  &  Van  Syckel  to  and  for  the  defendant  in 
the  erection  and  construction  of  a  water  gas  apparatus  at  the 
gas  works  of  said  defendant,  the  reasonable  value  of  which  work, 
labor,  and  materials  it  is  alleged  is  the  sum  of  four  thousand 
dollars. 

The  court  found,  among  other  things,  that  the  said  S.  W. 
Van  Syckel,  on  the  thirty-first  day  of  July,  189G,  purchased  of 
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I.  G.  Wickersham,  then  the  owner  thereof,  all  the  stock  of  the 
said  Petaluma  Gas  Company,  except  five  shares,  for  the  sum 
of  sixteen  thousand  five  hundred  dollars,  paying  thereon  the 
sum  of  one  thousand  dollars,  and  giving  his  note  for  the  balance, 
payable  in  two  years  at  six  per  cent  interest;  that  to  secure 
the  payment  of  the  said  note  said  S.  W.  Van  Syckel  transferred 
the  said  stock  to  I.  G.  Wickersham,  and  agreed  as  a  further 
security  for  the  payment  thereof  to  erect  and  attach  to  the 
said  plant  of  the  said  Petaluma  Gas  Company  his  water  gas 
system;  that  while  said  Van  Syckel  was  so  the  owner  of  the 
stock  of  said  gas  company  as  aforesaid,  the  defendant  entered 
into  the  agreement  set  out  in  the  plaintiff's  complaint,  with 
Van  Syckel  &  Lewelling,  to  construct  the  said  water  gas  system; 
that  the  said  Van  Syckel  neglecting  to  pay  said  indebtedness 
to  said  Wickersham,  the  said  property  subsequently  reverted  to 
the  said  Wickersham,  the  former  owner  thereof. 

From  the  record  it  appears  that  at  the  trial  of  the  cause  the 
written  contract  referred  to  was  introduced  on  behalf  of  the 
plaintiff,  showing  that  the  same  was  executed  by  Lewelling  & 
Van  Syckel,  as  one  of  the  parties  thereto,  and  the  Petaluma 
Gas  Light  Company,  by  S.  W.  Van  Syckel,  president,  and  F. 
A.  AVickersham,  secretary,  as  the  other  party  thereto. 

It  is  set  forth  in  the  appellant's  opening  brief,  and  not  con- 
troverted by  respondent,  that  after  the  cause  had  been  sub- 
mitted to  the  court  upon  argument,  the  court  below  held  the 
written  contract  to  be  invalid,  it  appearing  to  have  been  exe- 
cuted by  Van  Syckel  as  president  of  the  defendant  company,  on 
the  one  part,  with  himself  and  Lewelling  as  parties  of  the  other 
part;  but  the  court  nevertheless  found  that  Lewelling  and  Van 
Syckel  finished  and  completed  the  gas  plant  according  to  the 
terms  of  the  agreement  mentioned  in  the  first  cause  of  action 
pleaded  in  said  complaint.  It  also  found  that  within  two  years 
next  prior  to  the  commencement  of  the  action  the  defendant 
became  indebted  to  Lewelling  &  Van  Syckel  in  the  sum  of 
four  thousand  dollars,  for  work,  labor,  and  services  performed 
by  them  in  the  erection  and  construction  of  the  water  gas  ap- 
paratus at  the  gas  works  of  the  defendant,  and  for  material 
furnished  by  said  Lewelling  &  Van  Syckel  in  and  about  said 
work,  at  the  special  instance  and  request  of  said  defendant; 
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that  the  sum  of  four  thousand  dollars  is  the  reasonable  value 
of  said  work  and  labor  and  materials  so  furnished.  From  the 
judgment  entered  in  favor  of  the  plaintiff  on  said  findings,  and 
from  an  order  denying  defendant's  motion  for  a  new  trial,  this 
appeal  is  taken. 

The  court  was  clearly  correct  in  holding  that,  for  the  reason 
stated,  the  contract  introduced  in  evidence  on  the  part  of 
the  plaintiff  was  invalid.  Being  president  of  the  defendant  cor- 
poration, Yan  Syckel  necessarily  was  one  of  the  directors  thereof 
(Civ.  Code,  sec.  308);  and  as  such  he  occupied  a  fiduciary  re- 
lation to  the  corporation  and  its  stockholders.  "A  trustee  may 
not  use  or  deal  with  the  trust  property  for  his  own  profit, 
or  for  any  other  purpose  unconnected  with  the  trust,  in  any 
manner."  (Civ.  Code,  sec.  2229.)  He  cannot  take  part  in  any 
transaction  in  which  he,  or  anyone  for  whom  he  acts,  has  an 
interest,  present  or  contingent,  adverse  to  that  of  his  beneficiary. 
(Civ.  Code,  sec.  2230.)  In  fact,  this  rule  did  not  have  its 
origin  with  the  codes,  but  is  much  older.  It  is  against  public 
policy  to  permit  any  person  occupying  fiduciary  relations  to  be 
placed  in  such  a  position  that  he  may  be  tempted  to  betray  his 
duty  as  a  trustee.  "Hence  the  rule  is  unyielding  that  a 
trustee  shall  not,  under  any  circumstances,  be  allowed  to  have 
any  dealings  with  the  trust  property,  with  himself,  or  acquire 
any  interest  therein.  Courts  will  not  permit  any  investigation 
into  the  fairness  or  unfairness  of  the  transaction,  or  allow  the 
trustee  to  show  that  the  dealing  was  for  the  best  interest  of 
the  beneficiary."  (WiclcersJiam  v.  Crittenden,  93  Cal.  29.)  In 
Aberdeen  By.  Co.  v.  Blailcie,  1  Macq.  461,  it  is  said:  "So  strictly 
is  this  principle  adhered  to  that  no  question  is  allowed  to  be 
raised  as  to  the  fairness  or  unfairness  of  the  contract  so  entered 
into.  It  obviously  is,  or  may  be,  impossible  to  demonstrate  how 
far,  in  any  particular  case,  the  terms  of  such  a  contract  have 
been  the  best  for  the  interests  of  the  cestui  que  trust  which  it 
was  possible  to  obtain.  It  may  sometimes  happen  that  the  terms 
on  which  a  trustee  has  dealt,  or  attempted  to  deal,  with  the 
estate  or  interests  of  those  for  whom  he  is  a  trustee  have  been 
as  good  as  could  be  obtained  from  any  other  person;  they  may 
even  at  the  time  have  been  better,  but  still,  so  inflexible  is  the 
rule  that  no  inquiry  on  that  subject  is  permitted."  (See,  also, 
Cook  on  Stock  and  Stockholders,  sec.  618;  Morawetz  on  Private 
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Corporations,  sec.  516;  Graves  v.  Mono  etc.  Min.  Co.,  81  Cal. 
303;  Berka  v.  Woodward,  125  Cal.  119.1) 

The  written  contract  being  out  of  the  way,  the  question  was 
not  whether  Lewelling  &  Van  Syckel  completed  the  gas  plant 
according  to  the  terms  of  that  agreement,  as  there  was  no  such 
agreement  in  law  in  existence,  but  the  real  question  was,  what 
work  and  labor  was  performed  and  materials  furnished  for  the 
company  of  which  it  received  the  benefit,  and  what  the  value 
thereof  was,  without  regard  to  any  express  contract.  The  plain- 
tiff could  not  recover  on  the  written  contract,  but  he  might 
recover  as  upon  a  quantum  meruit,  for  what  the  defendant 
actually  received  in  value.  But  the  evidence  does  not  support 
the  finding  that  the  plant  was  finished  according  to  the  contract. 
By  the  terms  of  that  contract  the  plant  was  required  to  have 
a  capacity  of  three  thousand  cubic  feet  per  hour,  of  twenty-two 
to  twenty-three  candle-power  gas.  Van  Syckel,  on  behalf  of 
the  plaintiff,  testified  that  it  required  two  hours  to  heat  the 
plant  so  that  it  would  make  gas,  and  then  it  would  make  from 
one  thousand  to  two  thousand  feet  until  heated  again.  "The 
ordinary  make,  however,  was  from  one  thousand  to  fifteen  hun- 
dred feet."  Lewelling,  also  on  behalf  of  the  plaintiff,  testified: 
"I  know  the  capacity  of  the  machine  per  hour.  It  is  inside  the 
amount  stated  in  the  countract."  He  says  on  cross-examination 
that  he  "tested  the  capacity  and  found  that  it  would  make  from 
one  thousand  to  fifteen  hundred  feet  of  gas  per  hour;  that  he  saw 
it  make  that  amount  of  gas  two  or  three  times."  Mr.  Chetfins, 
witness  for  the  plaintiff,  who  had  charge  of  the  plant,  testified 
that  some  days  it  would  make  three  thousand  feet,  and  some- 
times less,  taking  fourteen  to  fifteen  gallons  of  oil  per  thousand 
feet.  William  Mills,  witness  for  the  defendant,  who  had  charge 
of  the  plant  from  the  first,  testified  that  it  would  not  make 
three  thousand  feet  per  hour.  This  is  the  substance  of  the  testi- 
mony in  reference  to  the  capacity  of  the  plant  constructed  by 
plaintiff's  assignors,  from  which  it  is  seen  that  it  does  not  sup- 
port the  finding  referred  to. 

There  is  no  testimony  whatever  introduced  showing  the 
amount  of  work  and  labor,  either  in  number  of  days  or  value 
of  services,  or  the  amount  and  value  of  materials  furnished. 
The  case  seems  to  have  been  tried  entirely  upon  the  theory 
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of  the  validity  of  the  written  contract,  as  the  testimony  intro- 
duced related  to  that  only,  and  not  to  that  of  the  second  count 
on  the  quantum  meruit.  Defendant's  attorneys  sought  to  ob- 
tain testimony  in  reference  to  the  value  of  the  plant  as  con- 
structed, and  asked  the  following  question  of  the  witness  Mills: 
"Has  this  plant  been  any  addition  to  the  original  plant  for  mak- 
ing gas,  or  adds  anything  to  the  value  of  that  plant?"  This 
was  objected  to  by  the  plaintiff  as  being  irrelevant,  incompe- 
tent, and  immaterial,  and  the  objection  was  sustained.  Defend- 
ant further  sought  to  ascertain  which  machine — the  old  or  the 
new  one — would  make  the  best  and  cheapest  gas,  and  the  same 
objection  and  ruling  were  had  thereon  as  to  the  other  question. 
If  the  question  before  the  court  was  whether  the  written  con- 
tract had  been  performed  or  not,  the  objections  were  properly 
sustained;  but  if  it  was  whether  the  defendant  had  received  any 
benefit  from  the  work  and  labor  performed  or  material  fur- 
nished, the  questions  were  proper  and  the  answers  thereto  should 
have  been  allowed. 

The  finding  that  the  defendant  became  indebted  to  Lewelling 
&  Van  Syckel  in  the  sum  of  four  thousand  dollars  on  account 
for  work  and  labor  performed  and  materials  furnished  in  the 
erection  and  construction  of  water  gas  apparatus,  and  the  fur- 
ther finding  that  the  sum  of  four  thousand  dollars  is  the  rea- 
sonable value  of  said  work,  labor,  and  material  furnished  by 
said  Lewelling  &  Van  Syckel  to  the  defendant,  have  not,  nor 
has  either,  any  support  in  the  evidence. 

Judgment  and  order  reversed. 

Temple,  J.,  and  Harrison,  J.,  concurred. 

McFARLAXD,  J.,  concurring. — I  concur  in  the  judgment. 
I  concur,  also,  in  the  opinion  of  Mr.  Justice  Van  Dyke,  except 
that  part  of  it  in  which  is  discussed  the  general  proposition  that 
a  trustee  cannot  deal  with  his  beneficiary.  In  my  opinion,  the 
rule  is  stated  too  broadly.  I  think  that,  under  the  rule,  the 
•contract  here  involved  was  invalid;  but  the  law  as  declared  in 
the  opinion  would  exclude  exceptions  which  have  been  often 
sanctioned. 

Garoutte,  J.,  concurred  with  McFarland,  J. 

Rehearing  denied. 
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[Sac.  No.  706.    Department  Two— February  25,  1901.] 

RECLAMATION  DISTRICT  NO.  536,  Appellant,  v.  J.  W. 
HALL,  Respondent. 

Reclamation  District — Assessment— Delinquent  Installment — Ma- 
turity of  Assessment — Construction  of  Code — Waiver. — The  pro- 
vision of  section  3466  of  the  Political  Code,  that  if  an  installment 
of  an  assessment  upon  property  in  a  reclamation  district  re- 
mains unpaid  twenty  days  after  it  becomes  due,  the  whole  of 
the  assessment  "shall  become  due  and  payable  at  once,  and 
may,  in  the  discretion  of  the  board,  be  collected  immediately,  in 
one  and  the  same  action,"  is  for  the  benefit  of  the  reclamation 
district,  and  to  insure  prompt  payment  of  installments  as 
called  for  by  the  board,  and  may  be  waived  by  it 

[d. — Payment  of  Delinquent  Installment — Statute  of  Limitations — 
Estoppel  of  Payor. — If  an  installment  of  an  assessment  which  has 
been  delinquent  for  more  than  twenty  days  is  paid  without  suit, 
the  reclamation  district  thereby  waives  its  right  of  action  upon 
the  entire  assessment,  and  the  party  making  the  payment  can- 
not  take  advantage  of  the  indulgence  given  him,  by  insisting 
that  the  statute  of  limitations  began  and  continued  to  run  upon 
the  residue  of  the  installments  of  the  assessment  from  the 
expiration  of  such  period  of  twenty  days. 

Id. — Action  to  Foreclose  Lien  Upon  Subsequent  Delinquency — Error 
as  to  Statute  of  Limitations. — In  an  action  to  foreclose  the  lien 
of  the  entire  assessment,  upon  a  subsequent  delinquency  in  pay- 
ment of  another  installment,  which  is  not  barred  as  to  such  sub- 
sequent delinquency,  it  is  error  to  hold  that  the  action  is  barred 
by  reason  of  the  prior  delinquency  which  was  waived  by  pay- 
ment of  the  delinquent  installment;  and  the  lien  of  the  assess- 
ment must  be  enforced  by  sale. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Solano 
County.     A.  J.  Buckles,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Devlin  &  Devlin,  for  Appellant. 

The  provision  inflicting  the  penalty  of  delinquency  of  the  en- 
tire assessment  for  delinquency  in  one  installment  is  for  the 
benefit  of  the  party  having  the  election  to  sue,  and  may  be 
waived  by  him.  {Belloc  v.  Davis,  38  Cal.  242;  Mason  v.  Luce, 
.116  Cal.  232;  Richards  v.  Daley,  116  Cal.  336.)     When  a  for- 
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feiture  is  waived  by  the  party  for  whose  benefit  it  is  intended, 
the  delinquent  party  cannot  escape  his  contract.  (Clark  v. 
Jones,l  Demote1;  Ludlow  v.New  YorJc  &  II.  R.  R.Co.,12  Barb. 
445;  Walcot  v.  Schenk,  16  How.  Pr.  453.)  A  forfeiture  is  waived 
by  the  subsequent  acceptance  of  payment.  (Conkling  v.  King, 
10  Barb.  372,  376.)  Section  34G6  of  the  Political  Code  pro- 
vides for  suit  at  the  discretion  of  the  board,  and  is  not  intended 
to  be  mandatory.  (Endlich  on  Interpretation  of  Statutes,  sees. 
312,  316,  436,  437;  Sedgwick  on  Statutory  and  Constitutional 
Law,  368;  People  v.  Supervisors,  34  1ST.  Y.  271;  West  Wisconsin 
By.  Co.  v.  Foley,  94  IT.  S.  103;  Cairo  etc.  R.  Co.  v.  Eecht,  95 
TJ.  S.  168;  Derby  v.  City  of  Modesto,  104  Cal.  515.) 

A.  L.  Shinn,  Amicus  Curiae,  on  Behalf  of  Appellant. 

In  Mason  v.  Luce,  116  Cal.  232, affirming  Belloc  v.  Davis,  38  Cal. 
242,  the  court  cites  and  approves  the  following  cases,  showing 
that  a  penalty  of  maturity  of  an  obligation  majr  be  waived:  Watts 
v.  Creigldon,  85  Iowa,  154;  Moline  Plow  Co.  v.  Webb,  141  U.  S. 
616;  Richardson  v.  Warner,  28  Fed.  Eep.  343.  Section  3466 
of  the  Political  Code  gives  a  discretion  to  the  board  of  the  dis- 
trict, and  being  intended  for  its  benefit,  may  be  waived  by  it. 
(Civ.  Code,  sec.  3513.)  The  assessment  not  being  a  tax,  there 
is  no  public  reason  why  delinquency  therein  should  not  be 
waived  by  the  district  to  be  benefited.  (Taylor  v.  Palmer,  31 
Cal.  240;  Holley  v.  County  of  Orange,  106  Cal.  420;  San  Diego  v. 
Linda  Vista  Irr.  Dist.,  108  Cal.  189.)  In  all  cases,  penalties 
or  forfeitures  for  breach  of  an  obligation  to  pay  money  are 
waived  by  the  acceptance  of  a  defaulted  payment.  (Mason  v. 
Luce,  supra.) 

John  M.  Gregory,  and  "W.  A.  Gett,  for  Eespondent. 

The  statute  of  limitations  began"  to  run  by  the  terms  of  sec- 
tion 3466  of  the  Political  Code,  construed  with  section  338  of 
the  Code  of  Civil  Procedure,  by  reason  of  the  delinquency  for 
twenty  days  (People  v.  Hulbert,  71  Cal.  72) ;  and  having  begun 
to  run,  it  continued  to  do  so,  notwithstanding  any  subsequent 
disability  of  the  plaintiff  in  the  action.  (Tynan  v.  Walker,  35 
Cal.  634;  Hibcrnia  Sav.  etc.  Soc.  v.  Conlin,  67  Cal.  178;  McLeran 
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v.  Benton,  73  Cal.  329.2)  The  words  "shall  be  due  and  payable 
at  once"  mean  just  what  they  say.  "Courts  can  neither  make 
or  amend  a  statute  but  must  enforce  it  as  enacted."  (Mills  v. 
La  Verne  Land  Co.,  97  Cal.  25-1.3)  The  word  "shall"  is  im- 
perative and  mandatory.  (Washington  v.  Page,  4  Cal.  388; 
Pierpont  v.  Croudi,  10  Cal.  315;  People  v.  San  Luis  Obispo  Co., 
50  Cal.  561.) 

THE  COURT.— The  defendant  was,  at  all  times  named  in 
the  complaint,  the  owner  of  lands  in  Reclamation  District  No. 
536.  The  assessment  list,  properly  made  and  certified,  was 
filed  with  the  county  treasurer  of  the  county  of  Solano  on  De- 
cember 4,  1891,  where  it  remained  for  more  than  thirty  days, 
and  the  assessments  not  having  been  paid,  the  treasurer  of  said 
county  returned  the  same  on  the  eleventh  day  of  January,  1892, 
to  the  board  of  trustees  of  the  plaintiff.  The  trustees,  at  vari- 
ous times,  made  calls  for  installments  on  the  various  assess- 
ments so  made.  The  defendant  paid  the  first  nine  calls  or  in- 
stallments, but  paid  only  a  portion  of  the  tenth  and  has  wholly 
refused  to  pay  the  eleventh.  More  than  twenty  days  elapsed 
after  the  eleventh  call  before  the  commencement  of  this  action. 
The  eleventh  call  was  made  July  1,  1896.  On  October  12, 
1897,  the  board  of  trustees  of  plaintiff  made  an  order  that  by 
reason  of  the  failure  of  the  defendant  to  pay  such  calls  or  in- 
stallments the  whole  amount  of  his  said  assessment  should  be 
due  and  payable  at  once  and  that  an  action  be  commenced  for 
the  same.  This  action  was  commenced  in  pursuance  of  said 
order  to  collect  the  balance  due  by  defendant  on  his  whole  as- 
sessment and  to  have  the  same  declared  a  lien  upon  the  real 
estate  owned  by  him  upon  which  the  said  assessment  was  levied. 
The  case  was  tried  before  the  court;  findings  filed  upon  which 
judgment  was  ordered  and  entered  in  favor  of  defendant. 
Plaintiff  has  appealed  from  the  judgment  upon  the  judgment- 
roll. 

The  question  here  is  as  to  whether  or  not  the  judgment  is 
the  legal  conclusion  from  the  facts  found.  The  court  found: 
"That  on  January  21,  1893,  the  said  board  of  trustees,  by  an 
order  duly  entered  on  the  minutes  of  said  board,  determined  to 
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call  in  an  installment  of  six  and  one-fourth  per  cent  of  the 
whole  of  said  assessment,  to  wit,  five  hundred  and  sixty-six  dol- 
lars and  twenty-six  cents;  that  owing  to  the  said  third  install- 
ment not  having  been  paid  within  twenty  days  from  the  date  of 
said  call,  to  wit,  on  or  before  February  11,  1893  (but  was  paid 
March  2,  1893),  a  cause  of  action  for  the  collection  of  the  same 
and  for  the  whole  of  said  assessment  remaining  unpaid  against 
the  land  of  said  defendant  J.  W.  Hall,  to  wit,  seventy-five  per 
cent  thereof,  accrued,  and  as  the  complaint  in  this  case  was  not 
filed  within  three  years  of  time  reckoned  from  February  11, 
1S93,  the  cause  of  action  stated  in  the  complaint  is  barred  by 
the  provisions  of  subdivision  1  of  section  338  of  the  Code  of 
Civil  Procedure  of  the  state  of  California." 

The  call  of  January  21,  1893,  remained  unpaid  for  some 
twenty  days  after  the  time  named  in  the  call,  and  the  court  be- 
low proceeded  upon  the  theory  that  a  cause  of  action  accrued 
thereupon  for  the  whole  assessment,  and  as  the  suit  was  not 
brought  within  three  years  after  February  11,  1893,  it  was 
barred  by  the  provisions  of  section  338  of  the  Code  of  Civil 
Procedure.  In  this  the  court  erred.  The  amount  of  the  call 
of  January  21,  1893,  was  paid  March  2,  1893,  and  accepted  by 
the  plaintiff.  Thereafter  calls  were  made  for  installments  Au- 
gust, 1893,  November,  1893,  January,  1891,  September,  1894, 
April  1895.  These  were  the  fourth,  fifth,  sixth,  seventh, 
eighth,  and  ninth  installments.  They  were  all  paid  by  defend- 
ant and  accepted  by  plaintiff.  It  is  provided  in  section  34G6  of 
the  Political  Code  as  follows:  "At  the  end  of  thirty  days,  the 
treasurer  must  return  the  list  to  the  board  of  trustees  of  the  dis- 
trict, and  all  unpaid  assessments  shall  bear  legal  interest  from 
the  date  of  the  return  of  the  list  to  said  board,  and  shall  there- 
after be  collected  and  paid  in  separate  installments,  of  such 
amounts  and  at  such  times,  respectively,  as  the  board,  from  time 
to  time,  in  its  discretion,  may,  by  order  entered  in  its  minutes, 
direct;  and  a  cause  of  action  far  the  collection  of  any  such  in- 
stallment shall  accrue  at  the  expiration  of  twenty  days  from  the 
date  of  the  order  directing  its  payment;  provided,  that  if  any 
such  installment  shall  remain  unpaid  at  the  expiration  of  said 
twenty  days,  then  the  whole  of  the  assessment  against  the  land 
owned  by  the  person  failing  to  pay  such  installment  shall  be- 
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come  due  and  payable  at  once,  and  may,  in  the  discretion  of  the 
board,  be  collected  immediately,  in  one  and  the  same  action." 

Under  the  provision  of  the  said  section  quoted  the  install- 
ment called  for  by  the  order  of  January  21,  1893,  not  having 
been  paid  within  twenty  days  thereafter  the  board  of  trustees 
could  have  regarded  the  whole  amount  of  defendant's  assess- 
ment as  due  and  payable,  and  could,  at  any  time  after  the  ex- 
piration of  said  twenty  days  and  before  accepting  payment 
thereof,  have  commenced  an  action  therefor.  But  by  accepting 
the  amount  of  said  installment  March  2,  1893,  the  plaintiff 
waived  its  right  to  consider  the  whole  amount  due.  If,  after 
March  2,  1893,  and  before  making  another  call  or  order  for  pay- 
ment, plaintiff  had  brought  an  action  for  the  whole  amount  of 
the  assessment  it  could  not  have  maintained  it.  It  could  not 
receive  the  payment  and,  at  the  same  time,  claim  the  benefit  or 
advantage  it  might  gain  by  the  failure  to  pajT.  The  provision 
was  inserted  for  the  benefit  of  reclamation  districts  and  to  in- 
sure prompt  payment  of  installments  as  called  for  by  the  board. 
If  the  district  in  such  case  desires  to  take  advantage  of  the  pro- 
vision, it  must  do  so  before  it  has  received  the  money  from  the 
party  in  default.  It  will  not  be  allowed  to  take  the  money  and 
at  the  same  time  take  the  benefit  or  advantage  arising  from  the 
money  not  being  paid.  It  is  too  elementary  to  need  citation  of 
authorities  that  a  provision  in  a  promissory  note  that  the  whole 
amount  of  principal  shall  become  due  upon  default  of  interest 
is  waived  by  the  payee  afterward  accepting  the  interest.  So  a 
provision  in  a  lease  that  it  shall  be  void  if  the  rent  is  not 
promptly  paid  when  due  is  waived  by  the  acceptance  of  the  rent 
by  the  lessor  after  default.  The  same  principle  applies  here. 
The  defendant  was  indebted  to  the  plaintiff  for  the  entire  as- 
sessment, payable  in  installments,  as  ordered  by  plaintiff's  trus- 
tees. The  statute  formed  part  of  the  contract  and  is  to  be  read 
into  it.  The  whole  amount  by  the  assessment  became  due 
plaintiff  upon  default  in  the  payment  of  the  third  installment. 
It  afterward  accepted  the  payment.  Defendant  was  by  the  in- 
dulgence of  plaintiff  allowed  to  make  the  payment  after  default. 
He  cannot  now  claim  advantage  by  reason  of  the  indulgence 
shown  him. 

The  judgment  is  reversed  and  the  court  directed  to  enter 
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judgment  for  plaintiff  upon  the  findings  for  the  amount  due  as 
prayed  for,  and  declaring  the  same  a  lien  upon  the  premises 
of  defendant,  and  directing  a  sale  thereof  to  satisfy  the  claim 
of  plaintiff. 


[S.  F.  No.  2246.    Department  Two— February  25,  1901.] 

In  the  Matter  of  the  Estate  of  MORRIS  FREUD,  Deceased. 
WARNER     BROTHERS      COMPANY,     Appellant,    v. 
TINY  FREUD,  Administratrix,  Respondent. 

Estates  of  Deceased  Persons — Sale  of  Real  Estate — Code  Provision 
not  Retroactive. — The  amendment  of  1893  to  section  1536  of  the 
Code  of  Civil  Procedure,  ■which  authorizes  a  sale  of  real  estate 
"for  the  advantage,  benefit,  and  best  interest  of  the  estate,"  is 
not  retroactive,  and  cannot  apply  to  the  estate  of  a  decedent 
who  died  prior  to  its  adoption;  and  a  sale  of  the  real  estate  of 
one  who  died  in  1S83  must  be  governed  by  the  terms  of  that 
section  as  it  then  stood,  as  amended  in  1880. 

Id. — Sale  for  Expenses  to  Accrue — Prospective  Charge  Against 
Estate. — A  sale  of  real  estate  may  be  ordered  to  meet  prospective 
charges  or  expenses  to  accrue  thereafter,  even  though  there  may 
be  no  debts  or  expenses  of  administration  accrued  and  unpaid; 
and  a  prospective  charge  for  expense  which  the  executor  or 
administrator  is  authorized  to  incur  and  charge  against  the  es- 
tate is  sufficient  to  justify  the  sale. 

Id. — RiGnT  of  Executor  to  Redeem  Mortgaged  Property  —  Valid 
Order  to  Sell  Realty. — An  executor  or  administrator,  in  the  dis- 
charge of  his  duty  and  power  as  a  trustee  to  preserve  the  es- 
tate, may  pay  off  liens  existing  upon  it  when  necessary  for  that 
purpose,  and  may  redeem  the  real  estate  from  the  lien  of  a 
mortgage  made  by  the  decedent,  though  not  presented  as  a  claim 
against  the  estate;  and  may  charge  the  expense  to  the  estate; 
and  a  valid  order  of  sale  may  be  made  for  the  purpose  of  re- 
deeming the  mortgaged  premises,  and  of  paying  debts,  ex- 
penses, and  charges  of  administration. 

Id. — Redemption  Previously  Made  Under  Devisee — Foreclosure  by 
Party  Redeeming — Subrogation  to  Lien  of  Original  Mortgage. — 
The  fact  that  a  redemption  had  been  previously  made  by  the 
successor  in  interest  of  one  of  the  devisees  from  a  sale  under 
foreclosure  of  the  mortgage  made  by  the  decedent,  who  acquired 
no  title  thereby,  but  only  an  equitable  lien  by  subrogation  to 
the  lien  of  the  original  mortgage,  and  who  brought  an  action  to 
foreclose  the  same  against  the  estate  and  the  other  devisees. 
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cannot  affect  the  right  of  the  administratrix  of  the  estate  to  re- 
deem from  the  lien  of  the  original  mortgage. 

Id. — Equity  Jurisdiction  Over  Redemption — Authority  op  Superior 
Court. — Under  existing  law  the  superior  court  having  jurisdic- 
tion of  the  estate  of  a  deceased  person  has  equity  jurisdiction 
over  the  subject  of  redemption  from  a  mortgage  made  by  the 
decedent;  and  its  order  allowing  a  sale  by  the  administrator  for 
the  purpose  of  obtaining  means  for  the  redemption  confers 
upon  him  an  authority  to  redeem,  which  cannot  be  questioned. 

Id. — Settlement  of  Accounts  of  Administratrix — Credit  Upon  Fam- 
ily Allowance — Question  of  Delay — Province  of  Superior  Court. 
Whether  in  the  settlement  of  the  accounts  of  an  administratrix 
a  credit  made  to  her  as  widow  upon  family  allowance  should 
have  been  reduced  by  the  court  by  reason  of  her  delay  in  clos- 
ing the  estate,  is  a  question  to  be  determined  by  the  superior 
court,  and  its  decision  will  not  be  disturbed  if  no  sufficient  rea- 
son appears  therefor. 

Id. — Authority  to  Mortgage  Real  Estate —  Interest  of  Lienholder 
Seeking  Title. — The  superior  court  may  order  a  mortgage  of  the 
real  estate  of  the  decedent  for  the  purpose  of  paying  liens  on 
the  realty;  and  in  making  such  order  the  interest  of  one  who 
is  seeking  to  acquire  the  title  to  the  property  adversely  to  the 
estate  cannot  be  considered. 

APPEAL  from  orders  of  the  Superior  Court  of  the  City  and 
County  of  San  Francisco,  directing  the  sale  of  the  real  estate 
of  a  deceased  person,  settling  the  annual  account  of  the  execu- 
trix, and  directing  the  mortgage  of  real  property.  J.  V.  Coffey, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hart  H.  North,  Henry  E.  Monroe,  and  W.  B.  Treadwell,  for 
Appellant. 

W.  S.  Goodfellow,  and  William  B.  Bosley,  for  Eespondent. 

THE  COUET. — Appeals  from  an  order  of  sale  of  real  estate, 
an  order  settling  annual  account  of  administratrix,  and  an  order 
for  mortgage  of  real  property.  The  several  appeals  will  be 
considered  in  the  order  stated. 

The  deceased  died  seised  of  two  lots  of  land,  described  in  the 
petition,  which  he  devised  to  his  widow,  Tiny  Freud  (now  ad- 
ministratrix), "to  hold  the  same  during  her  lifetime  in  trust  for 
(testator's)  five  children"  (named  in  the  will,  and)  "upon  the 
death    of    (the)  wife  ....  to    be    divided    among    (his)  said 
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children  share  and  share  alike."  The  will  was  admitted  to 
probate  and  letters  testamentary  issued  to  Jacob  Freud, the  exec- 
utor therein  named,  March  19,  1883.  An  order  for  a  family 
allowance  to  the  widow  of  two  hundred  and  fifty  dollars  a 
month  was  made  December  29,  1883.  The  executor's  final  ac- 
count, showing  a  balance  of  two  thousand  and  seventy-eight 
dollars  and  sixty-two  cents  in  his  favor,  was  settled  May  25, 
1888;  and  thereupon  he  was  discharged,  and  Mrs.  Freud,  the 
widow  of  deceased,  was  appointed  administratrix  with  the  will 
annexed.  The  estate  coming  into  her  hands  consisted  of  the 
two  lots  above  referred  to,  found  to  be  of  the  present  value,  re- 
spectively, of  six  thousand  five  hundred  dollars  and  eighteen 
thousand  five  hundred  dollars. 

The  latter  lot  was  subject  to  a  mortgage  of  the  testator  to  the 
German  Savings  and  Loan  Society  for  twelve  thousand  five 
hundred  dollars,  and,  when  the  petition  was  filed,  had  been 
sold,  May  31,  1898,  to  the  bank  under  a  foreclosure  decree  for 
eleven  thousand  one  hundred  and  forty-three  dollars*  and 
forty-six  cents.  From  this  sale  appellant,  the  Warner  Brothers 
Company,  had  redeemed,  November  30,  1898,  as  successor 
in  interest  of  Jacob  Freud,  the  former  executor,  and  one  of  the 
devisees  under  a  deed  of  date  October  1,  1897 — the  redemption 
money  being  eleven  thousand  six  hundred  and  nine  dollars  and 
forty-four  cents;  and,  in  a  suit  brought  by  him  against  the  ad- 
ministratrix of  the  estate,  and  the  devisees  other  than  Jacob, 
a  decree  of  strict  foreclosure  had  been  rendered  June  16,  1899, 
foreclosing  their  interests  and  that  of  each  of  them  in  the  prop- 
erty sold,  unless  redemption  should  be  made  within  sixty  days 
from  the  date  of  the  decree.  The  mortgage,  it  will  be  ob- 
served, had  not  been  presented  to  the  executor  as  a  claim 
against  the  estate. 

The  petition  for  the  sale  of  real  estate  was  filed  June  7,  1899. 
Up  to  this  time,  as  appears  from  the  petition  and  the  findings, 
the  administratrix  had  received  in  rents  the  sum  of  thirty-seven 
thousand  five  hundred  and  eighty-two  dollars  and  eighty-five 
cents,  all  of  which  had  been  disbursed  in  payment  of  interest 
on  the  mortgage,  taxes,  repairs,  and  other  expenses  of  admin- 
istration, except  one  hundred  dollars  per  month,  Avhich  had 
been  applied  by  her  on  her  family  allowance.     The  balance  due 
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to  Jacob  Freud,  the  former  administrator,  two  thousand  and 
seventy-eight  dollars  and  sixty-two  cents  remained  unpaid. 
The  estimated  amount  of  the  expenses  and  charges  of  adminis- 
tration to  accrue  was  two  thousand  dollars.  The  order  of  sale 
was  based  by  the  court  on  the  double  necessity  of  redeeming 
the  mortgaged  premises  from  the  appellant's  lien,  and  of  pay- 
ing "debts,  expenses  and  charges  of  administration  accruing  and 
to  accrue." 

With  regard  to  the  former  ground,  the  contention  is  that  the 
court  was  not  authorized  to  order  a  sale  for  the  purpose  of  re- 
deeming the  mortgaged  premises  from  the  appellant's  lien. 
Such  authority,  it  is  said,  could  be  derived  only  from  the 
amendment  of  1893  to  section  1536  of  the  Code  of  Civil  Pro- 
cedure, which  authorizes  a  sale  "for  the  advantage,  benefit,  and 
best  interests  of  the  estate  and  those  interested  in  it."  But 
under  the  decision  in  Estate  of  Packer,  125  Cal.  396, x  this 
provision  cannot  apply  to  the  estate  of  the  decedent,  who  died 
in  18$3;  and  hence  if  the  order  is  to  be  justified  at  all,  it  must 
be  justified  under  the  provisions  of  the  original  section,  or 
rather  of  the  section  as  amended  in  1880.  The  contention  thus 
far,  we  think,  must  be  admitted;  and  it  may  also  be  admitted, 
for  the  purposes  of  this  case — as  is  contended — that  the  money 
needed  for  redemption  did  not  come  within  the  description  of 
"debts  outstanding  against  the  decedent,"  the  payment  of  which 
is  one  of  the  objects  for  which  a  sale  may  be  made  under  the 
provisions  of  the  statute.  But  a  sale  is  also  authorized  when 
it  is  necessary  "to  pay  the  debts,  expenses,  or  charges  of  admin- 
istration"; and  this  refers  not  only  to  accrued  debts,  expenses, 
or  charges,  but  to  those  to  accrue.  (Code  Civ.  Proc,  sees.  1536, 
1537.)  Hence  a  sale  may  be  ordered  when  necessary  to  meet 
such  prospective  charges  or  expenses,  though  there  be  "no  debts 
or  expenses  of  administration  accrued  and  unpaid."  (Richard- 
son v.  Butler,  82  Cal.  179.2)  It  is  clear,  therefore,  that  if 
among  the  powers  of  the  administratrix  was  the  power  to  make 
the  redemption  and  to  charge  the  expense  to  the  estate,  then 
the  court  was  justified  in  regarding  the  amount  necessary  for 
the  purpose  as  a  legitimate  prospective  charge  or  expense  of 
administration,  and  in  ordering  a  sale  for  the  purpose  of  re- 
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deeming.  The  question  then  reduces  itself  to  this,  Has  an 
executor  or  administrator  the  power  to  use  the  money  in  his 
hands  for  the  purpose  of  redeeming  property  of  the  estate  from 
liens  existing  on  it? 

The  question  is  an  important  one,  but  seems  sufficiently  clear. 
The  executor  or  administrator  is  intrusted  by  the  law  with 
the  property  of  others  (Code  Civ.  Proc,  sees.  1452,  1581);  and 
the  duty  and  corresponding  power  of  preserving  the  estate  re- 
sults necessarily  from  his  character  as  trustee.  (2  Perry  on 
Trusts,  sec.  915.)  Thus,  while  generally  he  has  no  power  to 
carry  on  the  business  of  the  decedent  (Estate  of  Rose,  80  Cal. 
166),  yet  he  may  do  so  if  necessary  to  preserve  the  property. 
(Estate  of  Smith,  118  Cal.  466.)  He  may  also  spend  money  in 
litigation  either  to  recover  or  protect  property  of  the  estate,  or 
for  insurance.  So  though,  generally,  he  may  not  expend  money 
in  the  erection  of  a  new  building  (Estate  of  Moore,  72  Cal.  342), 
yet  he  may  expend  it  in  repairs  to  any  extent  necessary  to  pre- 
serve the  property;  and  in  cases  that  may  be  readily  imagined 
the  power  to  repair  might  extend  even  to  the  erection  of  a  new 
building  (Abbott's  Law  Dictionary,  "Eepair") — as,  e.  g.,  in  the 
case  of  a  necessary  outhouse  destroyed  by  fire  or  of  land  pay- 
ing a  large  rental  on  which  the  building  had  been  destroyed  by 
fire,  or  decayed  so  as  to  be  no  longer  available,  and  where  the 
new  building  could  be  paid  for  in  a  very  short  time  out  of  the 
rental.  In  fine,  the  governing  principle  is  that — subject  to  the 
contingency  of  the  expense  being  disallowed  by  the  court — he 
may  do  whatever  is  necessary  for  the  preservation  of  the  prop- 
erty of  the  estate,  and  the  specific  character  of  the  act  done  is 
altogether  immaterial.  Hence,  necessarily  his  power  must  ex- 
tend to  the  preservation  of  property  by  paying  off  liens  existing 
on  it,  when  necessary  for  the  purpose  (Woerner  on  Adminis- 
tration, sec.  329,  pp.  690,  691;  Burnett  v.  Lyford,  93  Cal.  118, 
119) — as,  e.  g.,  in  the  case  of  taxes,  tax  sales,  etc.  (People  v. 
Olvera,  43  Cal.  494;  Weinreich  v.  Hensley,  121  Cal.  657),  or  as 
in  case  of  cattle  or  horses  impounded  and  held  for  expense  of 
pasture.  (Estate  of  Armstrong,  125  Cal.  605.)  And  that  this 
is  the  intention  of  the  law  appears  very  plainly  from  the  provi- 
sions of  sections  1577,  1578,  where  provision  is  made  for  the 
payment  by  the  administrator  of  liens  or  mortgages  on  the 
realty  of  the  estate. 
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Of  the  cases  cited  to  the  contrary  by  the  appellant — Estate 
of  Knight,  12  Cal.  200,  207,3  Tompkins  v.  Weeks,  26  Cal.  50,  60— 
the  latter  has  no  application,  the  decision  there  resting  on  the 
ground — italicized  by  the  court — that  "the  prior  mortgage  of 
Tomes  (the  lien  paid)  was  not  a  charge  against  the  estate,  (and 
that)  no  part  of  it  could  ever  have  been  paid  out  of  the  estate." 
The  case,  therefore,  need  not  be  further  considered. 

Nor  is  the  decision  in  Estate  of  Knight,  supra,  applicable 
here.  In  that  case  it  was  said — as  is  doubtless  true — that,  while 
it  is  the  duty  of.  the  administrator  to  preserve  the  estate,  "this 
does  not  mean  that  he  is,  at  discretion,  to  pay  off  all  encum- 
brances resting  on  the  property  upon  the  notion  that  the  prop- 
erty may  increase  in  value,  and  thereby  a  speculation  may  be 
made  by  the  estate,"  and  the  point  directly  ruled  was  that  "he 
cannot  advance  money  to  remove  encumbrances,  unless  his  in- 
testate was  bound  to  pay  the  money."  Thus,  apparently,  the 
decision  is  placed  on  two  grounds,  namely:  1.  On  the  ground 
expressed,  winch  is  in  effect  that  the  administrator  cannot  pay 
all  encumbrances  at  discretion  for  speculative  purposes,  or,  it 
might  have  been  said,  for  any  purpose  except  for  the  preserva- 
tion of  the  property,  and  where  necessary  for  that  purpose;  and 
2.  On  the  ground  that  he  cannot  pay  off  encumbrances  "unless 
his  intestate  was  bound  to  pay  the  money."  Nor  can  it  be  de- 
termined which  of  these  was  the  governing  consideration  in  the 
mind  of  the  court.  But  the  power  of  the  administrator  to  pay 
off  encumbrances  in  any  case  results  solely  from  the  necessity 
of  preserving  the  property,  and  can  be  justified  only  on  the 
ground  that  the  lien  is  a  charge  on  the  estate,  and  therefore  a 
peril  to  it;  and  this  is  equally  true  whether  the  lien  was  created 
by  the  intestate,  or,  as  in  the  case  of  taxes,  in  some  other  way. 
The  circumstance  that  the  lien  was  not  created  by  the  deceased 
may  therefore  be  disregarded,  and  the  decision  may  be  con- 
strued with  reference  to  the  case  before  the  court,  and  the  ex- 
pressed grounds  of  the  decision.  Thus  construed,  it  may  be 
regarded  as  holding  simply  that  the  administrator  was  not  justi- 
fied, under  the  circumstances  of  the  particular  case,  in  redeem- 
ing from  a  lien  which  his  intestate  was  not  bound  to  pay. 
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If,  however,  the  decision  be  construed  as  based  on  the  latter 
circumstances,  it  does  not  apply  to  this  case,  where  the  fact  is 
different.  Here  the  mortgage  was  made  and  a  debt  contracted 
by  the  deceased.  Nor  was  the  debt  barred  by  failure  to  present 
it.  Suit  could  still  be  maintained  on  it  (Code  Civ.  Proa,  sec. 
1500),  and  it  differed  from  other  debts  of  the  estate  only  in 
the  extent  to  which  it  was  a  lien.  Nor  was  the  case  materially 
altered  by  the  sale  and  redemption.  The  effect  of  this,  in  the 
legal  aspect  of  the  case,  was  simply  to  terminate  "the  effect  of 
the  sale,"  thus  restoring  the  property  to  the  estate,  but  reviving 
the  lien  of  the  mortgage  for  the  benefit  of  the  party  redeeming. 
(Code  Civ.  Proa,  sea  703.)  The  appellant  acquired  no  title, 
but  an  equitable  lien  only,  by  subrogation  to  the  lien  of  the 
mortgagee.  (Pomeroy's  Equity  Jurisprudence,  sees.  798,  799, 
1211,  1212.)  It  is,  therefore,  still  the  lien  of  the  original  mort- 
gage from  which  redemption  is  to  be  made. 

In  another  respect,  also,  is  the  case  of  Estate  of  Knight,  supra, 
distinguishable  from  the  case  at  bar,  In  that  decision  it  was  ob- 
served by  the  court,  with  reference  to  the  case  before  it,  that  in 
such  cases,  where  redemption  was  necessary,  resort  could  be  had 
to  a  court  of  equity.  But  under  the  existing  law,  where  in  the 
course  of  any  regular  proceeding  the  relief  becomes  appropriate, 
the  resort  may  be  now  had  to  the  court  in  which  the  adminis- 
tration is  pending.  (Toland  v.  Earl,  129  Cal.  148.4)  It  follows 
that  in  cases  where  the  administrator  is  otherwise  without 
power  to  redeem,  authority  may  be  given  him  by  the  court,  as 
has  been  in  effect  done  in  this  case  by  the  order  of  sale.  His 
authority,  therefore,  can  now  no  longer  be  disputed,  and  hence 
the  court  had  authority  to  order  the  sale  for  the  purpose  of  ob- 
taining the  means  for  redemption. 

It  is  also  objected,  on  the  supposed  authority  of  the  decision 
in  Estate  of  Crosby,  55  Cal.  574,  that  the  right  to  have  a  sale 
of  the  real  property  has  been  lost  by  laches.  But  that  was  a 
proceeding  for  the  purpose  of  paying  an  allowed  claim,  and  the 
case  was  regarded  as  in  effect  a  suit  by  a  creditor  against  the 
heirs.  Here  the  proceeding  is  for  the  payment  of  expenses  and 
charges  of  administration  accrued  and  to  accrue,  which  is  a  dif- 
ferent case.     It  is  unnecessary  to  consider  here  the  question  of 
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the  family  allowance.  That  was  not  passed  on  by  the  court; 
nor  have  we  any  reason  to  suppose  that,  in  making  the  order 
of  sale,  it  entered  into  its  consideration. 

With  regard  to  the  settlement  of  the  administratrix's  account, 
the  question  as  to  the  balance  of  the  family  allowance  claimed 
by  the  widow  was  expressly  reserved  from  the  decision  by  the 
court,  and,  therefore,  need  not  be  considered.  The  sole  ques- 
tion is  as  to  the  item  of  one  hundred  dollars  per  month  credited 
to  the  widow  on  account  of  family  allowance.  This  was  equiv- 
alent to  a  little  over  six  years'  full  allowance,  a  period  that  cov- 
ers less  than  the  first  two  years  of  her  administration;  so  that, 
if  we  leave  out  of  view  the  delay  of  payment,  the  widow  has  re- 
ceived her  full  allowance  for  that  period,  and  no  more. 
Whether  her  allowance  should  have  been  further  cut  down  by 
reason  of  her  delay  in  closing  the  estate  was  a  question  for  the 
lower  court  to  determine,  and  we  see  no  reason  to  disturb  its 
decision. 

With  regard  to  the  order  for  mortgage  little  need  be  said. 
The  authority  of  the  court  to  order  a  mortgage  for  the  purpose 
of  paying  liens  on  the  realty  of  the  estate  is  expressly  given  by 
the  provisions  of  the  statute  (Code  Civ.  Proc,  sec.  1578),  and 
the  constitutionality  of  the  act  has  been  affirmed  by  this  court 
in  the  case  of  Murphy  v.  Farmers'  etc.  Bank,  ante,  p.  115. 
As  to  the  propriety  of  the  order  there  can  be  no  doubt.  The 
authority  given  to  the  administratrix  extends  only  to  the  mort- 
gage of  the  property  covered  by  the  lien,  which  will  be  lost 
unless  redeemed.  No  one,  therefore,  so  far  as  his  interest  in 
the  estate  is  concerned,  can  be  injured  or  aggrieved  by  the  or- 
der. The  appellant  is  indeed  interested  adversely  to  the  estate 
as  a  claimant  of  the  land,  but  in  this  capacity  he  has  no  stand- 
ing in  court,  and  his  grievance,  if  any,  in  failing  to  acquire  the 
property  of  the  estate  cannot  be  considered. 

The  orders  appealed  from  are  affirmed. 

Hearing  in  Bank  denied. 
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[L.  A.  No.  709.     Department  Two.— February  2."),  1901.] 

W.  J.  HAUCxIIAWOUT,    Appellant,    v.    LAURA   A.    HUB- 
BARD et  al.,  Respondents. 

Street  Improvement — Functions  of  Council — Description  op  "Work — 
delegation  of  power — details  of  construction — duty  of  en- 
GINEER.— It  is  the  function  of  the  city  council,  in  ordering  a  street 
improvement,  to  determine  the  nature  or  general  character  of 
the  work,  and  to  describe  the  improvement  or  work  to  be  con- 
structed, and  this  function  cannot  be  delegated;  but  such  func- 
tion does  not  involve  the  necessity  of  determining  or  describ- 
ing the  details  of  construction,  the  task  of  which  is  devolved  by 
law  on  the  city  engineer,  and,  with  reference  to  these  details, 
the  function  of  the  council  is  simply  that  of  supervision,  and  of 
ultimately  determining  the  cost  of  the  work  and  the  amount  of 
tax  to  be  assessed  upon  it. 
Id. — Specifications  of  Engineer — Defects  not  Jurisdictional — Esti- 
mate of  Cost. — If  the  specifications  of  the  engineer  comply  with 
the  essential  condition  that  they  must  be  accompanied  by  an 
estimate  of  cost  definitely  determining  the  amount,  and  are 
otherwise  satisfactory  to  the  council,  its  jurisdiction  to  order 
the  work  is  not  affected  by  any  defects  of  the  engineer  in  pre- 
paring the  specifications. 

Id. — Discretion  of  Superintendent  of  Streets — Details  not  Deter- 
mined by  Specifications. — Under  the  provisions  of  the  street  law 
that  the  work  "must  in  all  cases  be  done  under  the  direction 
and  to  the  satisfaction  of  the  superintendent  of  streets,"  etc., 
and  that  "all  contracts  made  therefor  must  contain  a  provision 
to  that  effect,"  it  is  the  obvious  intent  of  the  law  to  devolve 
upon  the  street  superintendent  a  certain  discretion,  and  to 
make  his  judgment  the  criterion  with  reference  to  all  questions 
of  detail  not  explicitly  determined  by  the  specifications  or  the 
contract. 

Id. — Contract  for  Sewer — Specification  for  Decision  of  Street  Super- 
intendent— Power  not  Improperly  Delegated. — A  contract  for  a 
sewer  providing  that  the  work  shall  be  done  in  accordance  with 
the  specifications  therein  referred  to,  which  specify  that  "when 
the  ground  does  not  afford  a  sufficiently  solid  foundation,  the 
contractor  shall  excavate  the  trench  to  such  increased  depth  as 
the  street  superintendent  may  decide  to  be  necessary,  and  shall 
then  bring  it  up  to  the  required  level  and  form,  with  such  mate- 
rial and  in  such  manner  as  the  street  superintendent  may 
direct,"  does  not  contain  any  improper  delegation  of  power  to 
the  street  superintendent  vested  by  law  in  the  council. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los  An- 
geles County.     Lucien  Shaw,  Judge. 
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The  action  was  brought  to  foreclose  an  assessment  for  the 
construction  of  a  public  sewer  in  the  city  of  Los  Angeles,  which, 
by  the  terms  of  the  ordinance,  was  required  to  "be  constructed 
in  accordance  with  the  plans  and  profiles  on  file  in  the  office  of 
the  city  engineer,  and  specifications  on  file  in  the  office  of  the 
city  clerk  of  the  city  of  Los  Angeles,  said  specifications  being 
designated  C  and  D."  Further  facts  are  stated  in  the  opinion 
of  the  court. 

H.  J.  Stevens,  and  A.  B.  "McCutchen,  for  Appellant. 

Mulford  &  Pollard,  for  Respondents. 

THE  COURT.— The  suit  was  brought  for  the  foreclosure  of 
an  assessment  lien  on  a  lot  of  the  defendants  in  the  city  of  Los 
Angeles  for  sewer  work.  The  proceedings  for  the  assessment 
are  set  out  in  detail  in  the  findings.  The  judgment  was  for  the 
defendants  and  the  plaintiff  appeals. 

The  ordinance  for  the  work  requires  it  to  be  done  "in  accord- 
ance with  the  plans  and  specifications  on  file  in  the  clerk's  office 
of  the  city  of  Los  Angeles,  said  specifications  being  designated 
C  and  D."  The  ordinance  of  intention  contains  a  similar  pro- 
vision. It  is  claimed  by  the  respondent  in  effect  that  these 
specifications  delegate  to  the  street  superintendent  powers  vested 
by  the  law  in  the  council,  and  which  it  had  no  right  to  delegate. 

The  specification  principally  discussed  in  the  briefs,  and  on 
the  supposed  insufficiency  of  which  the  decision  of  the  lower 
court  was  rested,  is  as  follows:  "When  the  ground  does  not  af- 
ford a  sufficiently  solid  foundation,  the  contractor  shall  exca- 
vate the  trench  to  such  increased  depth  as  the  street  superin- 
tendent may  decide  to  be  necessary,  and  shall  then  bring  it  up 
to  the  required  level  and  form  with  such  material  and  in  such 
manner  as  the  street  superintendent  may  direct."  The  point  of 
the  objection  is  that  the  power  is  thus  delegated  to  the  street 
superintendent  to  determine  whether  the  ground  does  or  does 
not  "afford  a  sufficiently  solid  foundation,"  and  in  the  latter 
case  the  power  to  determine  the  depth  of  the  excavation  and 
the  materials  to  be  used  in  bringing  the  bottom  of  the  ditch 
"to  the  required  level  and  form."  The  former  objection  was 
overruled  by  the  court  below;  the  latter  was  sustained  on  the 
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supposed  authority  of  Bolton  v.  Gillcran,  105  Cal.  244,1  and 
cases  following  it.  The  other  objections  are  similar,  but  are  of 
a  more  trivial  character,  and  were  regarded  by  the  lower  court 
as  without  merit. 

It  is  assumed  in  these  objections  that,  under  the  provisions 
of  the  law  relating  to  the  subject,  it  is  the  function  of  the  coun- 
cil in  ordering  any  improvement  to  determine  in  advance  all  the 
details  of  the  construction;  or,  in  other  words,  not  only  to  make 
the  specifications,  but  to  make  them  so  complete  as  to  leave 
nothing  to  the  discretion  or  judgment  of  the  street  superintend- 
ent. But  to  this  view  of  the  law  there  are  several  decisive  ob- 
jections: First,  the  function  of  making  the  specifications  is  not 
imposed  by  the  law  on  the  council,  but  on  the  city  engineer; 
the  function  of  the  council  with  reference  to  them  is  merely  to 
order  them  to  be  made,  and  to  see  to  it  that  they  are  accom- 
panied by  an  estimate  of  the  costs  of  the  improvement,  and  are 
otherwise  satisfactory.  Next,  the  law  does  not  impose  either 
on  the  council  or  the  engineer  the  impossible  task  of  making 
the  specifications  so  complete.  And,  finally,  it  is  the  obvious 
intent  of  the  law  to  devolve  upon  the  street  superintendent  a 
certain  discretion  with  reference  to  the  details  of  the  work.  A 
brief  review  of  the  act  relating  to  street  improvements  and  of 
the  several  powers  and  functions  imposed  by  it  on  the  council 
and  other  municipal  officers  will  establish  these  propositions. 

1.  By  section  2  of  the  street  work  act  the  power  is  conferred 
on  the  city  council  "to  order"  any  of  the  improvements  therein 
specified.  (Finlayson's  Street  Laws  of  California,  sec.  3,  pp. 
5,  9.)  This  involves  the  function  of  determining  the  nature  or 
general  character  of  the  improvement  to  be  made,  and  this  is 
also  implied  in  the  provision  that  "a  resolution  of  intention" 
shall  be  made  and  published  "describing  the  work";  by  which 
is  meant  not  the  work  or  labor  to  be  done,  but  the  improvement 
or  work  to  be  constructed.  This  function,  obviously,  can  be 
performed  only  by  the  council,  and  if  it  be  delegated,  either  in 
whole  or  in  part,  to  the  street  superintendent,  the  assessment 
for  the  improvement  will  be  void.  (Bolton  v.  Gilleran,  supra, 
and  cases  cited.) 

But  the  performance  of  this  function  does  not  involve  the 

1  45  Am.  St.  Rep.  33. 
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necessity  of  determining  or  describing  the  details  of  construc- 
tion— a  task  for  which  the  council  is  altogether  unfitted.  This 
task  is  devolved  by  the  law  on  the  city  engineer,  whose  duty  it 
is  (in  the  case  of  sewer  work)  to  make  "plans  and  specifications 
and  careful  estimates  of  the  costs  and  expenses  thereof"  (Fin- 
layson's  Street  Laws  of  California,  sec.  3,  p.  9),  which  when 
approved  become  part  of  the  contract  to  be  awarded.  (Finlay- 
son's  Street  Laws  of  California,  sec.  5,  p.  42.)  The  function  of 
the  council  with  regard  to  these  is  simply  that  of  supervision. 
Ultimately,  it  is  its  function  to  determine  the  cost  of  the  work 
and  the  amount  of  the  tax  to  be  assessed  for  it  (Bolton  v. 
Gilhran,  supra);  and  this  implies  that  the  specifications  must 
be  accompanied  by  an  estimate  of  the  cost  definitely  determin- 
ing the  amount.  But  if  the  specifications  comply  with  this  es- 
sential condition  and  are  otherwise  satisfactory  to  the  council, 
its  functions  are  fulfilled;  nor,  this  condition  being  fulfilled,  is 
its  jurisdiction  to  order  the  work  in  any  way  affected  by  any 
defects  in  the  work  of  the  engineer  in  preparing  the  specifica- 
tions. The  provisions  of  the  act  in  this  regard  are  explicit. 
On  the  publication  of  a  sufficient  resolution  of  intention,  '"'de- 
scribing the  work,"  and  the  lapse  of  the  twenty-five  days — the 
intervening  conditions  having  occurred — the  council  is  "deemed 
to  have  acquired  jurisdiction  to  order  ....  the  work,"  and 
all  that  is  required  of  it  in  addition  is  that  it  shall  require  the 
specifications  to  be  made  and  the  cost  of  the  work  to  be  thus 
determined.  It  is  clear,  therefore,  that  the  defects,  if  any,  in 
the  specifications  are  not  to  be  regarded  as  defaults  of  the  coun- 
cil in  performing  its  functions,  and  that  the  power  devolving 
on  the  street  superintendent  by  reason  of  such  defects  cannot 
be  regarded  as  a  delegation  of  the  powers  of  the  council. 

2.  Hence,  the  o  ejections  made  must  be  regarded  as  resting 
simply  upon  the  supposed  defects  in  the  specifications  and  upon 
the  proposition,  assumed  to  be  law,  that  these  may  affect  the 
validity  of  the  assessment.  But  there  is  nothing  in  the  act  to 
lead  us  to  suppose  that  this  was  intended,  and  from  the  nature 
of  the  case  a  contrary  intention  must  be  inferred.  The  purpose 
of  specifications  is,  indeed,  to  determine  and  prescribe  the  de- 
tail? of  construction,  but  this  can  be  effected  only  approxi- 
mately.    To  some  extent  such  details  must  depend  on  unantici- 
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pated  contingencies,  and  can  be  determined  only  by  the  exi- 
gencies of  the  actual  construction.  The  specifications  must, 
therefore,  always  fail,  more  or  less,  in  certainty  or  completeness 
of  detail,  and  hence  the  most  accurate  and  detailed  specifica- 
tions must  leave  unprovided  for  many  questions  arising  in  the 
course  of  the  work  as  to  kind  and  amount  of  work  or  materials 
and  other  details  of  construction.  The  question  as  to  the  suffi- 
ciency or  insufficiency  of  specifications  is,  therefore,  one  merely 
of  degree — that  is,  not  whether  they  are  certain  or  uncertain, 
but  whether  they  are  more  uncertain  than  is  desirable.  To  this 
question  no  general  answer  can  be  given;  and  hence,  in  the  ab- 
sence of  specific  provisions  of  the  law,  it  must  be  regarded  as 
immaterial  to  the  validity  of  the  assessment. 

3.  It  follows  from  the  essential  nature  of  all  specifications 
that  many  questions  as  to  details  must  be  left  to  the  discretion 
of  the  officer  superintending  the  construction — in  this  case  the 
street  superintendent — and  that  this  must  be  the  case  with  ref- 
erence to  all  details  that  are  in  fact  not  determined  by  the  spec- 
ifications. This  fact  is  too  obvious  to  have  been  overlooked  by 
the  legislature.  Accordingly,  it  is  expressly  provided  by  the  act 
that  the  work  "must  in  all  cases  be  done  under  the  direction 
and  to  the  satisfaction  of  the  superintendent  of  streets,  and  the 
materials  used  shall  comply  with  the  specifications  and  be  to 
the  satisfaction  of  said  superintendent;  ....  and  all  con- 
tracts made  therefor  must  contain  a  provision  to  that  effect." 
(Finlayson's  Street  Laws  of  California.,  sec.  6,  p.  61.)  There 
is  thus  conferred  upon  the  street  superintendent  not  merely  the 
power  to  see  the  specifications  carried  out,  but  a  power  or  dis- 
cretion beyond  the  specifications.  This  power  is  of  course  lim- 
ited by  the  contract,  and  by  the  specifications  as  part  thereof, 
but  extends  to  all  questions  of  detail  not  explicitly  determined 
by  the  specifications,  or  the  contract;  and  with  reference  to  such 
questions  his  own  judgment  is  by  the  express  terms  of  the  law, 
and  of  the  contract  itself,  made  the  criterion.  General  rules 
may  be  prescribed  by  the  council  directing  the  exercise  of  this 
discretion;  but  this  rather  affirms  than  denies  its  existence. 

The  cases  cited  by  the  court  are  not  inconsistent  with  this 
view  of  the  law.  In  the  case  of  Bolton  v.  Gillcran,  supra,  the 
assessment  was  indeed  held  to  be  void  on  account  of  defect  in 
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the  specifications,  but  the  defect  was  that  they  did  not  contain. 
a  definite  estimate  of  the  cost  of  the  work,  but  alternative  esti- 
mates only,  of  which  the  one  might  exceed  the  other  by  about 
fifty  per  cent.  The  result  was  that  there  was  a  failure  to  per- 
form either  of  the  two  essential  functions  imposed  by  the  law  on 
the  council — namely,  that  of  determining  and  describing  the 
nature  or  general  character  of  the  work,  and  that  of  determin- 
ing the  amount  of  the  burden  to  be  imposed  therefor  by  assess- 
ment on  the  property  of  the  parties  to  be  charged  with  the  cost. 

The  cases  of  Stansbury  v.  White,  121  Cal.  433,  and  Chase  v. 
Treasurer  etc.,  122  Cal.  540,  were  decided  solely  on  the  author- 
ity of  Bolton  v.  Gilleran,  supra,  and  must  be  regarded  as  mere 
applications  of  the  principle  of  that  decision.  (Fisher  v.  Prince, 
3  Burr.  1364;  Osborne  v.  Rowlett,  13  Ch.  Div.  785.)  In  the 
former  case  the  decision  in  Warren  v.  Chandos,  115  Cal.  382,  is 
cited  to  the  proposition  that  "a  contract  which  gave  to  the  sup- 
erintendent of  streets  the  power  to  increase  or  diminish  the 
cost  of  the  improvement  after  the  contract  had  been  entered 
into,  by  requiring  a  greater  or  less  amount  of  material  for  its 
completion  as  he  should  determine  ....  [would  render]  the 
assessment  invalid."  Whether  the  contract  in  the  case  under 
consideration  was  of  that  character  or  otherwise  does  not  ap- 
pear from  the  report,  but  it  seems  that  authority  was  given  to 
alter  the  specifications,  which  is  not  the  case  here.  In  Chase 
v.  Treasurer  etc.,  supra,  the  case  was  decided  mainly  on  the 
grounds  of  insufficient  publication  of  the  resolution  of  inten- 
tion. The  specifications  are  referred  to  briefly,  but  are  not  set 
out  or  their  effect  stated. 

It  results  from  what  has  been  said  that  on  the  facts  found 
the  judgment  should  have  been  for  the  plaintiff.  The  judg- 
ment is,  therefore,  reversed  and  the  cause  remanded,  with  di- 
rections to  the  lower  court  to  enter  judgment  on  the  findings 
for  the  plaintiff. 

Hearing  in  Bank  denied. 
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[S.  F.  No.  1073.     In  Bank— February  23,  1901.] 

MARK  M.  MEHEEDJ,  Assignee,  etc.,  Eespondent,  v.  J.  N*. 
SAUXDERS,  Constable,  etc.,  et  al.,  Defendants. 
THOMAS  AMBROSE,  Appellant. 

Execution  Sale — CnECK  as  Part  Payment — Stoppage  of  Payment — 
Estoppel  of  Purchaser. — A  purchaser  at  an  execution  sale,  who 
has  given  a  check  in  part  payment  of  his  bid,  the  payment  of 
which  was  stopped  by  him,  is  estopped  to  object  that  the  sale 
was  not  for  cash  alone,  but  was  partly  upon  credit. 

Id. — Usual  Sale — Cash  Bid — Breach  of  Purchaser's  Promise. — Where 
the  sale  was  made  for  cash,  as  usual,  and  pursuant  to  the  stat- 
utory notice,  the  purchaser  by  his  bid  agreed  to  pay  cash,  and 
his  check  given  and  accepted  as  part  payment  was  in  lieu  of 
cash,  and  the  stoppage  of  payment  thereon  was  a  failure  on  his 
part  to  perform  his  promise  to  pay  cash. 

Id.— Certificate  of  Sale — Ketuen — Accountability  of  Officer — Lia- 
bility of  Purchaser. — Where  the  officer  issued  and  recorded  a  cer- 
tificate of  sale  to  the  purchaser,  and  applied  the  cash  actually 
received  in  payments  upon  execution  in  his  hands,  and  made 
return  of  the  sale,  he  thereby  made  himself  accountable  to  the 
judgment  debtor  for  the  full  amount  of  the  purchaser's  bid, 
and  it  is  too  late  thereafter  for  the  purchaser  to  deny  liability 
upon  his  part  to  pay  the  sum  covered  by  the  check. 

Id. — Nature  of  Purchaser's  Liability — Express  Contract. — The  pur- 
chaser's liability  for  the  amount  of  his  check  is  not  merely  stat- 
utory, but  is  a  common-law  liability  arising  out  of  his  express 
promise  to  pay,  based  upon  a  sufficient  consideration. 

Id. — Return  Showing  Sale  for  Full  Amount — Purchaser  not  Pro- 
tected— Evidence  Aliunde. — The  return  of  the  officer  showing  that 
the  sale  was  made  for  the  full  amount  of  the  bid  is  not  con- 
clusive in  favor  of  the  purchaser  as  agaiust  the  judgment  debt- 
or or  his  successor  in  interest  that  the  full  amount  of  the  bid 
was  actually  paid  in  cash.  The  purchaser,  not  being  a  party 
to  the  action  in  which  the  execution  was  issued,  is  neither 
bound  by  the  return  nor  protected  by  it;  and  whether  he  paid 
the  bid  or  not  is  a  question  to  be  decided  upon  evidence  aliunde. 
Id. — Prior  Execution  Sale — Caveat  Emptor. — The  rule  of  caveat  emptor 
applies  to  sales  under  execution;  and  the  fact  that  a  prior  sale 
of  the  same  real  property  had  been  made  under  another  execu- 
tion is  no  defense  against  the  amount  of  the  bid  made  at  the 
second  sale,  whether  the  first  sale  was  or  was  not  made  under 
a  junior  lien.  The  sale  made  under  the  junior  lion  is  properly 
made  of  the  right  of  redemption  remaining  in  the  judgment 
debtor. 
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Id.— Right  of  Action  by  Officer — Trust — Right  of  Beneficiary  to  In- 
tervene—Real Party  in  Interest. — In  ordinary  cases,  the  officer 
■who  made  the  sale  is  the  proper  party  to  bring  an  action  to  en- 
force payment  of  the  bid;  yet  he  stands  in  the  position  of  a  trus- 
tee in  respect  of  the  proceeds  of  sale,  for  the  execution  cred- 
itors to  the  extent  of  their  interest,  and  of  the  judgment  debtor 
as  to  the  surplus;  and  if  the  judgment  debtor  is  the  sole  bene- 
ficiary in  such  action,  he  might  intervene  and  control  the  action 
as  the  real  party  in  interest 

Id. — Surrender  of  Check  by  Officer — Failure  to  Sue — Action  by  As- 
signee of  Insolvent  Debtor. — Where  the  officer  surrendered  the 
check  to  the  purchaser  after  payment  thereof  was  stopped  by 
him,  and  wholly  failed  and  neglected  to  sue  the  purchaser,  the 
assignee  in  insolvency  of  the  judgment  debtor  may  bring  a  suit 
to  prevent  the  bar  of  the  statute  of  limitations  upon  the  check, 
making  the  purchaser  and  the  officer  parties  defendant,  and 
setting  forth  all  of  the  facts  in  the  case,  showing  the  equitable 
right  of  the  assignee  to  sustain  the  action.  [McFarland,  J., 
Garoutte,  J.,  and  Harrison,  J.,  dissenting.] 

Id. — Prior  Action  Upon  Official  Bond — Credit  of  Amount  Collected — 
Judgment  for  Residue. — Where  a  prior  action  had  been  brought  by 
the  assignee  in  insolvency  upon  the  bond  of  the  officer  to  en- 
force his  liability  for  the  amount  of  the  bid  in  the  present  ac- 
tion by  the  assignee  against  the  purchaser  for  nonpayment  of 
his  check  given  for  the  bid,  the  purchaser  is  properly  credited 
with  the  amount  collected  upon  the  officer's  bond,  and  judgment 
is  properly  rendered  against  him  for  the  residue.  [Garoutte,  J., 
and  Harrison,  J.,  dissenting.] 

Id. — Duty  of  Officer  to  Collect  or  Transfer  Check — Equitable  As- 
signment of  Right  of  Action. — It  was  the  duty  of  the  officer  either 
to  collect  the  check  or  to  transfer  it  to  the  judgment  debtor  or 
his  assignee  if  he  chose  to  waive  objection  thereto  as  payment. 
Never  having  sued,  the  officer  will  be  deemed  in  equity  to  have 
assigned  his  right  of  action  for  nonpayment  of  the  check  to  the 
assignee  of  the  insolvent  debtor,  who  may  sue  thereupon. 

Id. — Failure  to  Demand  Check — Destruction  Without  Knowledge  of 
Assignee — Right  of  Action  not  Prejudiced. — The  failure  of  the 
assignee  in  insolvency  formally  to  demand  the  check,  which 
was  surrendered  and  destroyed  before  he  had  knowledge  of  its 
existence,  cannot  prejudice  his  right  of  action  grounded  upon 
the  obligation  arising  out  of  nonpayment  of  the  check. 

Id. — Equitable  Assignment  not  Objectionable — Privity  of  Contract. 
Neither  the  officer  nor  the  purchaser  has  any  right  to  complain 
that  the  right  of  action  is  deemed  to  have  been  equitably  as- 
signed to  the  plaintiff,  and  in  such  case  the  necessary  privity  of 
contract  to  support  the  action  is  worked  out  by  operation  of  law. 
[McFarland.  ,L,  Garoutte,  J.,  and  Harrison,  J.,  dissenting.] 

Id. — Bid,  When  Payable — Deed — Objection  by  Purchaser. — The  pur- 
chaser at  execution  sale   must  pay  his  bid  when  the  certificate 
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of  sale  is  delivered,  and  he  gets  his  deed  in  due  time  upon  de- 
mand of  the  officer.  He  cannot  object  to  an  action  by  the 
assignee  in  insolvency  to  enforce  a  check  given  upon  his  bid 
that  the  assignee  cannot  procure  the  deed  of  the  officer. 

Id. — Statute  of  Limitations. — The  statute  of  limitations  applicable  to 
the  suit  by  the  assignee  in  insolvency  to  enforce  the  unpaid 
amount  of  the  check  is  four  years  from  the  date  of  the  check. 
[McFarland,  J.,  Garoutte,  J.,  and  Harrison,  J.,  dissenting.] 

Id. — Offset — Indebtedness  of  Judgment  Debtor — Pkoof  of  Claim  in 
Insolvency — Dividend — Estoppel. — The  purchaser  is  estopped  to 
eloim  an  offset  of  indebtedness  of  the  judgment  debtor  to  him- 
self, as  against  such  debtor's  assignee  in  insolvency,  in  his  ac- 
tion for  the  amount  of  the  unpaid  check  given  upon  the  execu- 
tion sale,  where  he  had  proved  the  entire  amount  of  such  in- 
debtedness -without  deduction  as  a  claim  against  the  estate  of 
the  insolvent  debtor,  and  had  received  a  dividend  upon  the  full 
amount. 

Id. — Counterclaim  an  Existing  Cause  op  Action — Loss  of  Right  of 
Action. — A  counterclaim,  capable  of  being  setoff,  must  be  in  itself 
an  existing  cause  of  action;  but  one  who  has  proved  his  debt 
in  insolvency  has  lost  all  right  of  action  thereupon,  and  is  ex- 
pressly forbidden  by  section  45  of  the  Insolvent  Act  to  main- 
tain any  suit  thereon  against  the  debtor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Barbara  County  and  from  an  order  denying  a  new  trial.  W.  B. 
Cope,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  Morgenthal,  for  Appellant. 

The  sale  was  void  because  not  made  for  cash  and  the  pur- 
chase price  was  not  paid.  (People  v.  Hays,  5  Cal.  68;  Askew 
v.  Ebberts,  22  Cal.  263;  Herman  on  Executions,  sec.  221; 
Murfree  on  Sheriffs,  2d  ed.,  sec.  993;  Code  Civ.  Proc,  sec.  696.) 
The  sheriff's  certificate  and  return  of  sale  is  conclusive  till  set 
aside.  {Egery  v.  Buchanan,  5  Cal.  53;  Freeman  on  Executions, 
sees.  361,  365;  Sewell  on  Sheriffs,  387;  Watson  on  Sheriffs,  72; 
Code  Civ.  Proc,  sec.  700.)  In  actions  to  recover  purchase 
money,  the  complaint  must  aver  the  tender  of  a  deed.  (Bohall 
v.  Diller,  41  Cal.  532;  Kelly  v.  Mack,  45  Cal.  303.)  The  action 
is  barred  by  the  statute  of  limitations.  (Code  Civ.  Proc,  sec. 
338,  subds.  1,  4,  sec.  339,  subd.  1.)  The  plaintiff  knew  that  the 
purchase  money  had  not  been  paid,  and  had  the  means  of  learn- 
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ing  all  the  facts.  (Bills  v.  Silver  King  Min.  Co.,  106  Cal.  9; 
Yigoreux  v.  Murphy,  54  Cal.  346.)  There  is  no  privity  of  con- 
tract between  the  plaintiff  and  the  defendant.  Only  the  sheriff 
could  maintain  the  action.  (Armstrong  v.  Yroman,  11  Minn. 
220.1) 

Grant  Jackson,  and  Mullany,  Grant  &  Cushing,  for  Respond- 
ent. 

The  privity  between  the  assignee  of  the  insolvent  debtor  and 
the  defendant  Ambrose  was  created  and  established  by  law. 
(Insolvent  Act,  sees.  17,  18;  Stats.  1880,  p.  321.)  The  officer 
was  the  agent  of  the  judgment  debtor  to  the  extent  of  any 
surplus.  (Yarborough  v.  Wood,  42  Tex.  912;  Wilkins  v.  Will- 
son,  51  Cal.  212,  215;  Herman  on  Executions,  sec.  297;  Arm- 
strong v.  Yroman,  11  Minn.  220 3;  Robinson  v.  Garth,  6  Ala. 
204.4)  It  was  as  much  the  duty  of  this  officer  to  collect  this 
balance  of  nine  thousand  one  hundred  and  forty-five  dollars  for 
the  judgment  debtor  whose  property  he  sold  therefor  as  it  was 
to  collect  the  eight  hundred  and  fifty-five  dollars  for  the  judg- 
ment creditor.  (Cooper  v.  Galbraith,  3  Wash.  C.  C.  546;  Swort- 
zell  v.  Martin,  16  Iowa,  519;  Conway  v.  Nolle,  11  Mo.  74;  Mc- 
Knight  v.  Gordon,  13  Rich.  Eq.  222 5;  Kilgore  v.  Peden,  1  Strob. 
18,  19.)  And  it  was  the  duty  of  the  officer  not  only  to  collect 
this  nine  thousand  one  hundred  and  forty-five  dollars  at  the 
time  of  the  sale,  but  to  then  pay  it  over  to  the  judgment  debtor. 
(Code  Civ.  Proc,  sec.  691.)  The  purchasers  liability  upon  his 
bid  is  contractual,  and  of  a  common-law  character.  (Armstrong 
v.  Yroman,  supra.)  It  is  founded  on  the  certificate  of  sale,  and 
also  on  his  own  check,  both  of  which  were  in  writing  and  bind- 
ing on  the  purchaser.  (Code  Civ.  Proc,  sec.  700;  Foorman  v. 
Wallace,  75  Cal.  552;  Civ.  Code,  sees.  3087,  3254;  Robinson  v. 
Garth,  supra;  Armstrong  v.  Yroman,  supra;  Dawson  v.  Miller, 
20  Tex.  171.°)  The  cause  of  action  is  upon  a  written  contract, 
and  is  not  barred,  four  years  not  having  elapsed  from  the  date 
of  sale.  (Code  Civ.  Proc,  sec.  337.)  The  rule  of  caveat  emptor 
applies  to  judicial  sales.     (Rorer  on  Judicial  Sales,   sec.   57; 
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Cameron  v.  Logan,  8  Iowa,  434;  Eamsmith  v.  Espy,  19  Iowa, 
444-46;  Dean  v.  Morris,  4  Green  (la.),  313;  Coyne  v.  Souther, 
61  Pa.  St.  457;  Lang  v.  Waring,  25  Ala.  625.7)  The  officer  owed 
the  duty  to  the  judgment  debtor  to  collect  the  balance  of  the 
purchase  money.  (Code  Civ.  Proc,  sec.  691;  Cooper  v.  Gal- 
Iraith,  supra;  Swortzell  v.  Martin,  supra;  Conway  v.  Nolte, 
supra;  McKnight  v.  Gordon,  supra;  Kilgore  v.  Peden,  supra.) 
The  plaintiff  is  the  real  party  in  interest,  and  is  the  proper 
party  entitled  to  recover  from  Ambrose  the  balance  of  the  pur- 
chase price  of  the  property  of  plaintiff's  assignor;  and  this  is 
specially  so  in  view  of  the  facts  of  this  case.  {Baker  v.  Bartol, 
7  Cal.  551;  Western  Development  Co.  v.  Emery,  61  Cal.  611; 
Kreutz  v.  Livingston,  15  Cal.  344;  Morgan,  v.  Overman  Silver 
Min.  Co.,  37  Cal.  534;  Daley  v.  Cunningham,  60  Cal.  530;  Flint 
v.  Cadenasso,  64  Cal.  83;  Code  Civ.  Proc,  sec.  367.)  Ambrose 
is  estopped  from  claiming  a  right  of  setoff.  (Insolvent  Act,  sec. 
45;  James'  Bankrupt  Law,  sec.  21;  Bump  on  Bankruptcy,  11th 
ed.,  491;  Brown  v.  Farmers'  Bank,  6  Bush,  198;  Russell  v.  Owen, 
61  Mo.  185.) 

BEATTY,  C.  J. — This  is  an  action  by  the  assignee  of  an  in- 
solvent corporation  to  recover  from  the  defendants  the  unpaid 
balance  of  the  sum  bid  by  the  defendant  Ambrose  for  certain 
real  property  of  the  corporation  which  was  sold  under  execution 
by  the  defendant  Saunders.  In  the  trial  court  Saunders  made 
default,  but  Ambrose  defended  the  action,  and  he  now  appeals 
from  a  judgment  for  the  plaintiff  and  from  an  order  denying  his 
motion  for  a  new  trial. 

The  facts  involved  in  several  of  the  points  argued  by  counsel 
are  somewhat  complicated,  and  may  be  more  conveniently  stated 
in  detail  as  the  discussion  proceeds,  but  it  will  be  necessary  at 
the  outset  to  indicate  the  general  nature  of  the  case.  The  de- 
fendant Saunders,  a  constable,  in  October,  1891,  sold  under  exe- 
cution certain  real  property  of  the  California  Steamship  Com- 
pany. Defendant  Ambrose  was  the  purchaser  and  the  amount 
of  his  bid  was  ten  thousand  dollars,  of  which  he  paid  in  cash 
eight  hundred  and  fifty-five  dollars.  For  the  balance  of  nine 
thousand  one  hundred  and  forty-five  dollars  he  gave  Saunders 
his  check  on  Donahue,  Kelly  &  Co.,  and  received  from  him  a 
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certificate  of  sale  which  he  thereafter  retained.  A  duplicate 
certificate  was  duly  recorded  by  Saunders.  After  getting  his 
certificate  of  sale  Ambrose  stopped  payment  of  his  check  and 
it  was  never  paid,  nor  was  any  attempt  ever  made  by  Saunders 
to  enforce  payment.  Within  twenty  days  after  said  sale  the 
steamship  company  was  adjudged  an  insolvent,  and  in  due 
course  the  plaintiff  was  appointed  and  qualified  as  assignee. 
Saunders  having  accounted  for  only  eight  hundred  and  fifty-five 
dollars  of  the  sum  bid  at  the  execution  sale  the  plaintiff  com- 
menced an  action  against  him  and  the  sureties  on  his  official 
bond,  in  which  he  recovered  a  judgment  against  Saunders  for 
the  balance  of  nine  thousand  one  hundred  and  fort}r-five  dollars, 
and  against  his  sureties  for  one  thousand  dollars,  the  full 
penalty  of  their  bond.  That  judgment  was  affirmed  by  this 
court,  and  the  opinion  there  delivered  (Meherin  v.  Saunders, 
110  Cal.  463)  states  the  most  important  facts  involved  in  the 
present  litigation.  On  the  trial  of  that  action,  in  June,  1894, 
the  plaintiff  learned  for  the  first  time  of  the  giving  of  the  check 
by  Ambrose  to  Saunders  for  the  unpaid  balance  of  his  bid,  of 
his  subsequent  stoppage  of  payment  of  the  check,  and  of  the  re- 
delivery of  the  check  by  Saunders  to  Ambrose,  by  whom  it  had 
been  destroyed.  On  the  affirmance  of  the  judgment  in  Meherin 
v.  Saunders,  supra,  Ambrose  paid  the  one  thousand  dollars  due 
from  the  sureties,  but  nothing  more  has  ever  been  paid  on  said 
judgment.  The  execution  against  Saunders  was  returned  un- 
satisfied, and  he  was  then,  and  has  since  continued  to  be,  totally 
insolvent.  In  the  opinion  delivered  in  Meherin  v.  .Saunders, 
supra,  it  was  intimated  that  Saunders  had  a  right  of  action 
against  Ambrose  to  recover  the  balance  of  his  bid  at  the  execu- 
tion sale,  as  undoubtedly  he  had,  but  he  never  took  any  steps 
to  enforce  payment,  and  thereupon  the  plaintiff  commenced 
this  action  on  September  28,  1895,  less  than  a  month  prior 
to  the  date  when  an  action  on  the  check  would  have  been  barred 
by  the  statute  of  limitations.  The  trial  court  credited  the  de- 
fendants with  one  thousand  dollars,  the  amount  paid  by  Am- 
brose on  the  judgment  against  the  sureties  of  Saunders,  and  ren- 
dered a  judgment  in  favor  of  the  plaintiff  for  eight  thousand 
one  hundred  and  forty-five  dollars,  and  interest  from  October 
24,  1S91,  the  date  of  the  execution  sale  and  of  Ambrose's  check. 
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On  his  appeal  from  the  judgment  and  order  denying  a  new 
trial  the  defendant  Ambrose  assails  both  the  findings  and.  the 
conclusions  of  the  superior  court,  and  also  contends  that  the 
complaint  fails  to  state  a  cause  of  action.  As  to  the  findings  of 
fact  we  think  they  were  in  every  material  respect  fully  sustained 
by  the  evidence.  The  finding  that  plaintiff  was  not  informed 
that  Ambrose  had  paid  only  eight  hundred  and  fifty-five  dollars 
on  his  bid  prior  to  the  trial  of  Meherin  v.  Saunders,  supra,  is 
contrary  to  the  evidence,  for  it  clearly  appears  that  plaintiff 
received  that  information  immediately  after  his  appointment  as 
assignee.  The  fact  which  first  came  to  his  knowledge  during 
the  trial  of  Meherin  v.  Saunders,  supra,  was  not  that  Ambrose 
had  failed  to  pay  any  more  than  eight  hundred  and  fifty-five 
dollars,  but  that  he  had  given  a  check  on  Donahue,  Kelly  &  Co. 
for  the  balance  of  his  bid,  that  he  had  stopped  payment  of  that 
check  and  afterward  got  it  into  his  possession  and  destroyed  it. 
As  to  this  matter  alone  the  findings  are  contrary  to  the  evidence, 
but  the  facts  found  and  the  actual  facts  are  alike  immaterial. 
In  all  other  particulars  there  is  substantial  evidence  to  support 
the  findings,  though  as  to  some  matters  there  is  a  sharp  con- 
flict. 

The  remaining  points  urged  by  appellant  will  be  considered 
in  their  logical  order. 

1.  He  contends  that  the  complaint  shows  that  no  sale  of  the 
corporation's  property  was  made.  The  statute,  he  says,  fur- 
nishes the  exclusive  rule  for  execution  sales,  and  an  essential 
part  of  the  rule  is  that  every  such  sale  must  be  for  cash,  whereas 
this  sale  was  made,  at  least  in  part,  upon  a  credit.  This,  I  think 
is  an  objection  to  the  sale  which  it  does  not  lie  in  the  mouth 
of  the  appellant  to  make,  even  if  it  were  technically  sufficient. 
But  it  is  not  sustained  by  the  allegations  of  the  complaint. 
They  show  that  the  sale  was  made,  as  such  sales  are  usually 
made,  and  in  pursuance  of  the  statutory  notice.  It  was,  there- 
fore, a  sale  for  cash,  and  Ambrose,  by  his  bid,  agreed  to  pay 
cash.  There  was  no  fault  in  the  mode  of  conducting  the  sale, 
but  merely  a  failure  on  the  part  of  the  appellant  to  perform  his 
promise  to  pay.  It  is  true  that  under  the  statute  (Code  Civ. 
Proc,  sec.  695),  the  constable  upon  the  refusal  of  appellant 
to  pay  the  full  amount  of  his  bid  might  have  resold  the  prop- 
erty, in  which  case  appellant  would  have  been  liable  for  the 
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costs  of  the  resale,  and  for  any  deficiency  in  the  price  realized, 
but  the  officer  was  induced  by  the  appellant  to  forego  this 
course.  He  accepted  a  check  in  lieu  of  cash  upon  the  implied, 
if  not  the  express,  representation  of  appellant  that  it  was  the 
equivalent  of  cash.  He  issued  and  recorded  a  regular  certificate 
of  the  sale.  He  applied  the  cash  actually  received  to  the  satis- 
faction of  the  judgment  under  which  the  property  was  sold 
and  of  other  judgments,  executions  upon  which  he  had  in  his 
hands.  He  made  his  return  accordingly  and  thereby  made  him- 
self accountable  to  the  steamship  company  for  the  full  amount 
of  appellant's  bid.  (M.eherin  v.  Saunders,  supra.)  Under  these 
circumstances  it  is  too  late  for  the  appellant  to  say  that  there 
was  no  liability  upon  his  part  to  pay  the  sum  covered  by  his 
check.  Besides,  his  liability  is  not  a  mere  statutory  liability, 
if  there  were  any  merit  in  that  contention,  but  is  a  common-law 
liability  arising  out  of  an  express  promise  to  pay  based  upon  a 
good  and  valuable  consideration. 

2.  The  second  proposition  of  appellant  is  that  the  California 
Steamship  Company  is  concluded  by  the  return  of  the  constable 
to  the  effect  that  the  property  was  sold  for  the  sum  of  ten  thou- 
sand dollars.  If  this  proposition  were  conceded  it  is  difficult 
to  see  what  bearing  it  would  have  on  the  present  controversy, 
for  the  plaintiff,  so  far  from  contesting  that  part  of  the  return 
is  insisting  upon  it  and  is  seeking  only  to  recover  the  unpaid 
balance  of  the  price  bid.  But  I  suppose  the  appellant  means 
to  claim  that  the  return  is  conclusive  in  his  favor  that  he  paid 
the  ten  thousand  dollars  in  full.  If  so,  the  authorities  he  cites 
do  not  sustain  his  contention.  They  are  to  the  effect  that  the 
return  of  an  officer  upon  an  execution  is,  with  some  important 
exceptions,  conclusive  upon  the  parties  until  vacated.  But  ap- 
pellant was  not  a  party  to  the  action  in  which  the  execution 
issued,  and  is  neither  bound  by  the  return  nor  protected  by  it. 
Whether  he  paid  the  bid  or  not  is  a  question  to  be  decided  upon 
evidence  aliunde. 

3.  The  proposition  is  not  distinctly  advanced  by  appellant, 
but  he  seems  to  claim  that  he  incurred  no  liability  by  his  bid, 
because  without  his  knowledge  the  property  in  question  had 
been  previously  sold  to  another  purchaser  on  execution  under 
another  judgment  against  the  steamship  company.     It  is  true 
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the  properly  had  been  sold  a  few  days  prior  to  the  sale  to  ap- 
pellant, but  under  a  judgment  which  was  a  junior  lien,  so  that 
the  appellant  by  his  subsequent  purchase  obtained  the  superior 
title.  It  would  have  made  no  difference,  however,  if  the  first 
sale  had  been  under  a  prior  lien,  for  the  rule  of  caveat  emptor 
applies  to  execution  sales,  and  there  would  still  have  remained 
a  right  of  redemption  in  the  steamship  company  after  the  first 
sale.  As  it  was,  the  purchaser  at  the  first  sale  got  only  a  right 
to  redeem  from  the  second  sale,  and  this  fact  may  account  in 
some  measure  for  the  full  price  bid  by  the  appellant. 

4.  It  is  contended  that  there  is  no  privity  of  contract  between 
the  judgment  debtor  and  the  purchaser  at  the  execution  sale 
such  as  is  essential  to  sustain  an  action  by  the  former  to  recover 
from  the  latter  the  unpaid  surplus  of  his  bid  over  and  above  the 
amount  required  to  satisfy  the  execution.  Upon  this  point 
counsel  for  respondent  are  challenged  by  appellant  to  cite  a  case 
in  which  a  judgment  debtor  has  ever  recovered  such  surplus  or 
balance  in  the  absence  of  an  express  agreement  between  the 
debtor  and  purchaser.  No  case  exactly  in  point  is  cited  in 
response  to  this  challenge,  but  the  principles  which  support  the 
position  of  the  respondent  are  unquestionable. 

The  right  of  the  officer  who  conducts  the  sale  to  sue  for  the 
unpaid  purchase  money  is  not  disputed,  but  it  is  claimed  that 
he,  and  he  alone,  can  maintain  the  action.  Ordinarily,  no  doubt, 
the  officer  is  the  proper  party  to  bring  the  action,  for  it  is  only 
by  collecting  the  full  purchase  price  that  he  can  fulfill  the  com- 
mands of  the  writ.  He  stands  in  the  position  of  a  trustee  as 
to  the  proceeds  of  the  sale  for  all  parties  interested,  for  the 
execution  creditors,  to  the  extent  of  their  interest,  and  for  the 
judgment  debtor  as  to  the  surplus.  He  also  has  an  interest  in 
the  fund  to  the  extent  of  his  fees  and  commissions.  For  these 
reasons  such  an  action  by  the  sheriff  was  sustained  by  the  su- 
preme court  of  Alabama.  (Robinson  v.  Garth,  6  Ala.  204.8) 
But  in  that  case  the  court  said  (page  209):  "We  do  not  doubt 
that  those  for  whom  the  sheriff  acts  and  who  are  interested  in 
the  money  to  be  recovered  may  also  maintain  the  action,"  etc. 
The  principle  of  that  decision  was  that  the  sheriff  being  the 
trustee  of  an  express  trust  could  and  ought  to  sue  for  the  benefit 

•  41  Am.  Dec.  47. 
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of  his  cestuis,  but  that  his  right  to  sue  did  not  exclude  a  similar 
right  in  the  beneficiaries. 

In  this  case  the  trustee  has  utterly  failed  and  neglected  to 
sue,  and  the  right  of  action  was  about  to  be  barred  by  the  statute 
when  the  beneficiary  commenced  this  suit,  making  the  trustee 
a  party  defendant  and  alleging  all  the  facts  constituting  his 
equitable  right.  He  shows  that  the  trustee  is  insolvent;  that 
he  has  surrendered  and  permitted  the  destruction  of  the  written 
instrument  upon  which  the  action  could  be  most  clearly  sus- 
tained; that  the  liability  of  his  sureties  is  exhausted,  and,  in 
short,  that  without  action  on  plaintiff's  part,  a  large  portion  of 
the  price  of  his  insolvent's  land  will  be  irrecoverably  lost.  It 
cannot  be  doubted  that  if  Saunders  had  sued  in  his  own  name 
and  recovered  the  amount  of  appellant's  check  he  would  have 
held  the  proceeds  as  trustee  for  plaintiff,  and  that  every  cent 
of  it  would  have  been  assigned  to  the  plaintiff  by  any  insolvency 
court  having  jurisdiction  of  Saunders'  estate  to  the  exclusion 
of  his  general  creditors.  It  cannot  be  doubted  that  if  Saunders 
had  commenced  an  action  in  his  own  name,  the  interest  of 
plaintiff  would  have  entitled  him  to  intervene  and  take  control 
of  the  litigation,  upon  the  ground  that  he  was  the  real  party  in 
interest,  and  more  especially  by  reason  of  the  insolvency  of 
Saunders.  These  things  being  so,  I  cannot  understand  why, 
upon  showing  the  neglect  of  Saunders  to  sue,  the  plaintiff  could 
not  commence  the  action  himself,  making  Saunders  a  party. 
The  result  is  that  the  same  parties  are  before  the  court  that 
would  have  been  before  the  court  if  Saunders  had  done  his  duty 
by  commencing  the  action,  and  plaintiff  had  exercised  his  clear 
legal  right  by  intervening.  All  the  facts  were  fully  disclosed 
by  the  pleadings,  and  the  court  was  in  a  position  to  do  full  and 
complete  justice  in  the  premises.  There  is  another  sufficient 
answer  to  the  technical  objection  of  want  of  privity.  By  sec- 
tion 691  of  the  Code  of  Civil  Procedure  it  is  made  the  duty  of 
the  officer  holding  the  execution,  in  the  absence  of  other  specific 
direction  of  the  court,  to  return  to  the  judgment  debtor  any 
excess  in  the  proceeds  of  the  sale  over  the  judgment  and  accru- 
ing costs.  In  this  case  there  was  no  specific  direction  as  to  the 
surplus  which  was  exactly  represented  by  appellant's  check. 
This  check  was  not  cash  and  the  judgment  debtor  could  not 
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have  been  compelled  to  take  it.  But  that  objection  could  have 
been  waived,  and  if  waived  it  would  have  been  the  duty  of 
Saunders,  under  the  statute,  to  transfer  the  check.  It  is,  in- 
deed, true  that  the  plaintiff  never  formally  demanded  a  transfer 
of  the  check  (he  never  knew  of  its  existence  until  it  had  been 
surrendered  and  destroyed),  and  he  never  waived  his  right  to 
the  cash,  but  his  present  action  is  founded  upon  the  obligation 
arising  out  of  the  nonpayment  of  that  check,  and  he  is  entitled 
to  be  treated  as  the  equitable  assignee.  Equity  deems  that  to 
be  done  which  ought  to  be  done.  Saunders  ought  to  have  sued 
on  the  check  or  to  have  assigned  it  to  the  plaintiff  so  that  he 
could  sue.  iSTot  having  sued  himself  he  will  be  deemed  to  have 
assigned  his  right  of  action  to  plaintiff.  Of  this  view  he  can- 
not complain,  and  still  less  can  the  appellant  complain.  The 
necessary  privity  of  contract  in  this  case  is  worked  out  by  opera- 
tion of  law. 

5.  It  is  contended  that  the  plaintiff  cannot  maintain  this 
action  because  he  does  not  show  that  he  is  willing  or  able  to  pro- 
cure for  the  appellant  the  constable's  deed.  To  sustain  this 
proposition  counsel  cites Bohall  v.Diller,  41  Cal.  532,  and  similar 
cases.  Such  cases  have  no  application  here.  A  purchaser  at 
execution  sale  must  pay  when  the  certificate  of  sale  is  delivered. 
He  gets  his  deed  in  due  course  upon  demand  of  the  officer.  Ap- 
pellant received  his  certificate  of  sale  at  the  date  of  the  sale 
and  the  whole  amount  of  his  bid  was  then  payable. 

6.  If  we  are  correct  in  holding  that  plaintiff  can  maintain 
this  action  as  equitable  assignee  of  plaintiff's  check,  or  as  the 
real  party  in  interest,  because  of  the  default  of  his  trustee  the 
plea  of  the  statute  of  limitations  is  disposed  of.  The  action 
was  commenced  within  four  years  from  the  date  of  the  check. 

7.  At  the  date  of  the  execution  sale  the  California  Steamship 
Company  was  indebted  to  the  appellant  in  about  the  sum  of 
twenty-seven  thousand  dollars,  upon  which  the  appellant  had 
commenced  an  action  and  issued  attachments  which  he  had 
caused  to  be  levied  on  the  property  which  he  afterward  pur- 
chased. The  subsequent  adjudication  of  the  company's  insol- 
vency made  within  thirty  days  after  the  commencement  of  that 
suit  dissolved  the  attachment,  and  appellant  thereupon  proved 
up  his  claim  for  the  full  amount  in  the  insolvency  court.     This 
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was  done  subsequent  to  his  purchase  at  the  execution  sale  and 
after  he  had  stopped  payment  of  his  check.  In  proving  his 
claim  in  the  insolvency  proceedings  he  made  no  deduction  on 
account  of  the  unpaid  balance  of  his  bid  at  the  execution  sale 
but  asked  and  obtained  the  allowance  of  the  whole  of  his 
original  claim  undiminished,  and  when  a  dividend  was  declared 
by  the  assignee  he  claimed  and  received  the  sum  apportionable 
to  the  full  amount  of  his  original  demands.  The  dividend  was 
only  a  fraction  over  four  per  cent  of  the  company's  indebted- 
ness, however,  and  the  amount  still  due  the  appellant  is  largely 
in  excess  of  the  unpaid  portion  of  his  bid  at  the  execution  sale. 
Upon  these  facts  the  appellant  contends  that  the  trial  court 
erred  in  refusing  to  set  off  his  claim  upon  the  insolvent  com- 
pany against  the  present  claim  of  plaintiff.  To  this  assign- 
ment of  error  the  respondent  makes  three  answers:  1.  That 
Ambrose  never  had  a  right  to  set  off  his  claim  against  the  steam- 
ship company;  2.  That  if  such  right  ever  existed  he  waived  it 
at  the  time  he  should  have  exercised  it;  and  3.  That  he  is  es- 
topped to  claim  a  right  of  setoff  by  his  claim  and  acceptance 
of  the  dividend  in  the  insolvency  proceeding  on  the  whole 
amount  of  the  original  indebtedness  of  the  steamship  company. 
I  think  the  position  of  the  respondent  must  be  sustained  on 
every  point. 

This  case  presents  a  question  very  different  from  that  which 
arises  in  the  ordinary  case  of  cross-demands  or  mutual  credits. 
The  real  question  is  not  whether  cross-demands  may  be  compen- 
sated by  setting  off  one  against  the  other,  but  is  rather  a  ques- 
tion whether  a  creditor  of  an  insolvent  can  by  his  unlawful  act 
defeat  the  clear  and  undoubted  policy  of  the  insolvency  laws  and 
give  himself  a  preference  over  other  creditors;  whether,  in  other 
words,  he  can  against  the  will  of  the  insolvent  debtor,  and  in 
violation  of  his  legal  rights,  secure  a  preference  which  could 
not  be  secured  by  their  voluntary  and  concurrent  action. 

Under  the  provisions  of  section  55  of  the  Insolvent  Act  it  is 
perfectly  clear  that  if  a  debtor  in  contemplation  of  insolvency 
should  make  over  to  one  of  his  creditors  a  valuable  asset  in 
consideration  of  the  release  of  his  demand — the  creditor  having 
reason  to  know  the  debtor's  condition — the  transaction  would 
be  set  aside  as  a  fraud  upon  the  other  creditors.     And  if  this  is 


Feb.  1901.]  Meiiekin  v.  Saunders.  G93 

so,  if  the  insolvent  cannot  give  a  preference  when  he  desires  to 
do  so  by  a  voluntary  transfer  of  his  property,  it  certainly  must 
be  allowed  that  the  creditor  cannot  secure  the  same  preference 
by  unlawfully  taking  or  withholding  the  property,  and  offering 
to  credit  its  value.  This,  however,  is  precisely  what  Ambrose  is 
seeking  to  do  in  this  action.  The  steamship  company  did  not 
make  a  voluntary  sale  of  its  property  on  credit  to  Ambrose, 
or  to  anyone.  The  property  was  seized  upon  by  an  officer  of 
the  law  who  was  empowered  to  sell  enough  of  it  to  satisfy  his 
execution,  or  to  sell  the  whole  of  it  for  cash,  and  after  satisfying 
the  execution,  to  return  the  surplus  to  the  owner.  If  this  course 
— the  course  enjoined  by  the  law — had  been  pursued,  the  con- 
stable would  not  have  taken  Ambrose's  check  for  nine  thousand 
one  hundred  and  forty-five  dollars  in  lieu  of  cash,  but  would  have 
taken  the  cash  itself  and  paid  it  over  to  the  company,  by  whom 
it  would  have  been  turned  over  to  its  assignee  as  a  part  of  the 
fund  for  the  satisfaction  of  the  claims  of  its  general  creditors, 
including  Ambrose.  By  imposing  upon  the  constable,  and  vio- 
lating the  right  of  the  steamship  company  to  receive  the  cash, 
Ambrose  seeks  to  put  himself  in  the  attitude  of  a  debtor  of  the 
corporation  with  a  right  to  extinguish  his  indebtedness  by  a 
setoff,  dollar  for  dollar,  where  other  creditors  must  be  content 
with  a  modest  dividend.  To  sustain  him  in  this  position  is  to 
allow  him  to  take  advantage  of  his  own  wrong  and  to  hold 
that  the  policy  and  plain  directions  of  the  law  can  be  defeated 
by  a  violation  of  the  law.  The  doctrine  of  setoff  is  pre-emi- 
nently an  equitable  doctrine,  and  is  none  the  less  so  by  reason 
of  its  embodiment  in  our  statutes.  Upon  a  claim  of  setoff 
equity  will  work  out  the  result  that  would  have  followed  if  that 
had  been  done  which  ought  to  have  been  done.  If  Ambrose  had 
paid  the  full  amount  of  his  bid  as  he  ought  to  have  done,  the 
plaintiff  as  assignee  of  the  insolvent  corporation  would  have  had 
nine  thousand  one  hundred  and  forty-five  dollars  to  divide 
evenly  between  him  and  the  other  creditors.  The  result  of  this 
judgment  is  to  bring  about  exactly  that  condition,  while  to 
allow  the  claim  of  setoff  which  he  asserts  would  be  to  give  him 
the  whole  nine  thousand  one  hundred  and  forty-five  dollars  and 
leave  the  other  creditors  no  part  of  it. 

But  even  if  it  were  conceded  that  a  right  of  setoff  could  exist 
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under  such  circumstances,  it  is  certain  that  the  time  to  exercise 
it  was  when  Ambrose  proved  his  claim  in  the  insolvency  pro- 
ceedings. If  the  cross-demands  were  of  such  a  nature  that 
one  compensated  the  other  he  had  no  valid  claim  for  more  than 
the  balance.  But  he  claimed  and  was  allowed  the  whole  of 
his  original  demands  undiminished,  and  this  allowance  of  his 
claim  was  like  a  similar  allowance  in  probate  proceedings,  the 
equivalent  of  a  judgment — a  judgment  to  be  paid  in  due  course 
of  administration. 

To  make  this  claim  and  secure  its  allowance  was,  therefore, 
a  solemn  admission  on  his  part  that  he  had  no  right  to  set  off 
the  unpaid  balance  of  his  bid  at  the  execution  sale  but  that  he 
must  discharge  that  liability  in  full  and  content  himself  with 
the  dividend  apportionable  to  the  full  amount  of  his  original 
demands.  I  think  it  clear  that  he  was  well  advised  in  making 
this  admission  and  pursuing  the  course  that  he  did.  But 
whether  well  or  ill  advised  in  this  matter  he  certainly  went  too 
far  to  recede  when  he  claimed  and  accepted  a  dividend  on  the 
whole  amount  of  his  original  demands.  If  the  right  of  setoff 
existed  and  the  two  claims  compensated  each  other  he  was  en- 
titled to  a  dividend  on  a  balance  of  only  about  twenty  thousand 
dollars,  but  he  claimed  and  accepted  a  dividend  on  over  twenty- 
nine  thousand  dollars;  that  is  to  say,  about  one-third  of  what  he 
received  was  money  to  which  he  had  no  right,  and  it  was  money 
of  which  the  other  creditors  were  wrongfully  deprived.  For 
the  purpose  of  drawing  a  dividend  in  the  insolvency  proceeding 
he  acts  upon  the  theory  that  there  is  no  setoff  and  that  the 
cross-demands  are  uncompensated.  Having  in  this  way  appro- 
priated to  himself  money  that  oh  his  present  theory  belonged 
to  other  creditors,  can  he  be  allowed  now  to  shift  his  ground 
and  upon  a  totally  inconsistent  theory  withhold  the  fund  out 
of  which  the  other  creditors  would  receive  a  dividend?  It  is 
to  my  mind  clear  that  he  cannot.     He  is  estopped. 

These  views  are,  I  think,  amply  sustained  by  authority  and 
even  by  the  letter  of  our  statutes. 

A  counterclaim  capable  of  being  set  off  in  an  action  must  be 
in  itself  an  existing  cause  of  action.  Was  appellant's  claim 
against  the  steamship  company  an  existing  cause  of  action  when 
he  sought  to  avail  himself  of  it  as  a  counterclaim?     Section  45 
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of  the  Insolvent  Act  furnishes  the  answer  to  this  question: 
<cNo  creditor  proving  his  debt  or  claim  shall  be  allowed  to  main- 
tain any  suit  at  law  or  in  equity  therefor  against  the  debtor, 
but  shall  be  deemed  to  have  waived  all  right  of  action  and  suit," 
etc. 

The  case  of  Brown  v.  Farmers'  Bank,  6  Bush,  198,  is  on  all 
fours  with  this  case.  I  quote  the  following  from  the  opinion  of 
the  court  of  appeals:  "And  to  the  setoff  so  pleaded  the  plaintiff 
filed  a  reply,  setting  forth  that  before  he  brought  this  action 
the  defendant  had,  in  the  proper  proceedings  which  were  pend- 
ing in  bankruptcy,  presented  and  proved  and  verified  for  adjudi- 
cation and  allowance  against  the  estate  of  each  of  said  bank- 
rupts the  whole  amount  of  each  of  said  debts,  without  giving 
or  allowing  any  credit  on  either  of  them  for  the  two  hundred 
dollars  and  four  cents  in  controversy,  and  that  said  debts,  hav- 
ing been  proved  in  bankruptcy,  were  beyond  the  defendant's 

control In  our  opinion,  proving  the  entire  debts  in  the 

proceedings  in  bankruptcy,  without  offering  to  abate  the  claims 
by  the  amount  of  said  deposit,  was  a  waiver  of  the  right  to  do 
so,  and  an  election  to  proceed  on  said  claims  alone  in  the  pro- 
ceedings in  bankruptcy;  and  that  the  subsequent  assertion  of 
part  of  the  same  debts  by  plea  of  setoff  in  this  action  was  equiva- 
lent to  the  prosecution  of  an  original  suit  upon  the  claims 
against  the  prohibition  of  the  bankrupt  law." 

Russell  v.  Owen,  61  Mo.  186,  is  a  case  of  the  same  complexion, 
and  this  is  from  the  opinion  of  the  court:  "The  chief  question 
for  determination  in  this  case  is,  whether  a  creditor  who  is  mak- 
ing proof  of  his  claim  before  the  register  in  bankruptcy  omits 
to  show  that  the  bankrupt  has  an  unsatisfied  claim  against  him, 
can,  when  sued  by  the  assignee  for  the  amount  of  such  unsatis- 
fied and  omitted  claim  plead  as  a  setoff  the  amount  allowed  by 
the  register  as  a  balance  due  to  him.    The  question  must  receive 

a  reply  in  the  negative When  a  party  defendant  pleads 

a  setoff,  he  in  effect  brings  an  action  for  the  amount  of  that 
setoff,  but  by  presenting  and  proving  his  claim  before  the 
register,  the  creditor  is  to  be  deemed  as  waiving  all  right  of 
action  on  suit  against  the  bankrupt.  It  would  be  clearly  con- 
trary, therefore,  to  the  evident  intent  of  the  above  recited  sec- 
tion to  allow  a  creditor  to  do  that  indirectly  which  the  law  pre- 
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eludes  him  from  doing  directly;  to  accomplish  by  way  of  setoff 
that  which  he  would  be  debarred  from  asserting  in  a  direct  ac- 
tion. The  same  view  of  this  point  is  taken  elsewhere.  (Brown 
v.  Farmers'  Bank,  supra.)"  (And  see  notes  to  section  21  of 
James'  Bankrupt  Law;  Bump  on  Bankrupt,  9th  ed.,  684, 
11th  ed.,  491.) 

The  superior  court  did  not  err  in  denying  the  right  of  setoff. 

Judgment  and  order  affirmed. 

Van  Dyke,  J.,  Temple,  J.,  and  Henshaw,  J.,  concurred. 

McFAELAND,  J.,  dissenting. — I  dissent,  and  think  that  the 
judgment  should  be  reversed.  Apart  from  the  very  close  ques- 
tions of  law  which  arise  in  the  case,  by  which,  of  course,  it  must 
be  determined,  it  is  proper  to  remark  that  it  would  be  a  great 
hardship  to  compel  appellant  to  pay  the  large  amount  of  money 
and  interest  claimed  to  be  due  respondent  on  the  bid  at  the 
constable's  sale.  Appellant  had  advanced  to  the  California 
Steamship  Company  large  sums  of  money — at  one  time  amount- 
ing to  eighty-six  thousand  dollars.  At  the  time  of  the  con- 
stable's sale  the  company  owed  appellant  about  twenty-eight 
"thousand  dollars;  he  paid  eight  hundred  and  fifty-five  dollars 
on  his  bid;  he  also  paid  one  thousand  dollars  on  the  judgment 
recovered  against  the  constable  and  his  sureties;  he  also  paid 
several  hundred  dollars  on  a  former  sale  of  the  same  property, 
and  he  not  only  loses  all  of  this,  with  the  exception  of  a  very 
small  percentage  coming  from  the  effects  of  the  insolvent  cor- 
poration, but  must  now  pay,  in  addition,  the  amount  of  the 
present  judgment  which  is  for  eleven  thousand  one  hundred 
and  thirty-six  dollars  and  forty-seven  cents,  and  interest.  I 
think  that  it  can  be  gleaned  from  the  evidence  that  the  bid  of 
ten  thousand  dollars  was  understood  by  the  judgment  debtor, 
by  the  constable,  and  by  the  appellant  to  be  fictitious  except  as 
to  the  amount  necessary  to  pay  off  the  judgment  lien — eight 
hundred  and  fifty-five  dollars — which  sum  appellant  paid  to  the 
constable;  and  that  the  ten  thousand  dollars  was  bid  with  the 
consent  of  all  parties  merely  to  enhance  the  apparent  value  of 
the  property,  appellant  supposing  that  it  would  be  deducted 
from  the  large  amount  of  indebtedness  from  the  company  to 
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himself.  It  is  alleged  in  the  complaint  that  the  constable  never 
demanded  payment  of  the  check  given  him  by  appellant  for 
nine  thousand  one  hundred  and  forty-five  dollars.  The  judg- 
ment debtor,  before  it  went  into  insolvency,  never  made  any 
objection  to  the  nonpayment  of  the  balance  of  the  bid.  Pay- 
ment of  the  check  was  immediately  stopped  by  notice  of  ap- 
pellant, no  demand  was  ever  made  on  the  bank  on  which  it 
was  drawn  for  its  payment,  and  the  check  was  destroyed.  No 
proceedings  were  taken  under  section  695  of  the  Code  of  Civil 
Procedure  to  have  the  property  resold.  This  action  was  not 
commenced  until  nearly  four  years  after  the  date  of  the  bid. 
There  is  no  finding  as  to  the  actual  value  of  the  property,  and 
no  evidence  going  very  directly  to  that  point,  but  there  is  evi- 
dence tending  to  show  that  it  had  no  value  approaching  the 
amount  of  the  bid.  Under  these  circumstances  the  appellant 
should  not  be  compelled  to  pay  this  large  sum  of  money  unless 
strict  law  inexorably  demands  it;  and  I  do  not  think  that  there 
is  such  a  demand. 

As  to  the  law  governing  the  case,  without  considering  the 
many  other  points  made  by  appellant,  I  will  merely  say:  1.  That 
in  my  opinion  there  was  no  privity  of  contract  between  the  re- 
spondent and  the  appellant  as  to  the  alleged  cause  of  action, 
and,  therefore,  respondent  cannot  maintain  this  action.  There 
are  many  authorities  supporting  this  view,  but  it  will  be  suffi- 
cient to  notice  the  cases  of  Galpin  v.  Lamb,  29  Ohio  St.  529, 
and  Adams  v.  Adams,  4  Watts,  160,  and  the  cases  referred  to 
in  the  opinions  in  those  cases.  In  Galpin  v.  Lamb,  supra,  the 
syllabus,  which  is  a  correct  statement  of  the  point  decided,  is 
as  follows:  "A  judgment  creditor  cannot  maintain  an  action 
against  a  purchaser  of  real  estate  at  sheriff's  sale,  to  recover 
damages  for  the  breach  of  a  contract  of  sale."  Of  course,  a 
judgment  debtor  is  in  the  same  position  touching  this  point  as 
a  judgment  creditor.  In  the  opinion  the  court  say:  "The  con- 
tract of  purchase  is  made  with  the  officer  as  representing  all  the 
interests  involved  in  the  suit  in  which  the  judgment  or  decree 
of  sale  is  rendered.  He  and  the  purchaser  are  the  only  parties 
to  the  contract  of  purchase,  and  he  alone  can  maintain  an  action 
against  the  purchaser  to  recover  the  purchase  money.  The 
parties  to  the  judgment  or  decree  have  different  interests  and 
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stand  in  different  relations  to  the  property,  some  holding  the 
relation  of  debtor  and  others  that  of  creditor.  But  however 
numerous  the  parties  or  diverse  their  interests  the  officer  repre- 
sents them  all,  and  none  of  the  parties  stand  in  such  relation 
to  the  contract  of  the  purchaser  as  to  enable  them  to  maintain 
an  action  on  it."  In  Adams  v.  Adams,  supra,  the  syllabus  is 
as  follows:  "For  a  breach  of  contract  between  a  sheriff,  and  his 
vendee  of  land,  no  action  will  lie  in  the  name  of  anyone  but 
the  sheriff."  In  the  opinion  the  court  say:  "The  sheriff,  in 
making  the  contract  of  sale  with  James  Adams,  was  not  acting 
as  the  agent  of  the  plaintiff,  nor  yet  of  anyone  else.  He  is  con- 
sidered the  principal  himself  in  such  cases,  and  the  legal  as  well 
as  real  party  making  the  contract  of  sale.  Although  it  be  true 
that  he  acts  in  the  character  of  a  trustee,  yet  it  must  be  borne 
in  mind  that  it  is  as  an  officer  of  the  law  that  he  does  so,  and 
that  it  is  from  the  law  he  derives  all  his  power  and  authority; 
and  in  sales  of  property  made  by  him  as  sheriff  under  this  au- 
thority, he  alone  has  the  right  to  receive  the  money  arising 
therefrom,  and  is  responsible  for  the  legal  appropriation  of  it, 
unless  it  is  brought  by  him  into  court  for  that  purpose.  It 
would  inevitably  produce  great  confusion  and  clashing  of  suits, 
to  permit  other  persons,  besides  the  sheriff,  in  their  own  names 
to  maintain  suit  against  a  sheriff's  vendee  for  breaches  of 
their  contracts  made  with  him.  It  would  also  be  inconsistent 
with  every  principle  of  analogy  in  the  law."  I  have  seen  no 
cases  where  the  point  was  directly  involved  which  are  in  con- 
flict with  the  above  authorities.  2.  Under  any  view,  the  action, 
in  my  opinion,  is  barred  by  the  statute  of  limitations.  The  al- 
leged action  is  based  upon  the  bid  made  by  appellant  at  the  sale, 
and  not  upon  a  written  instrument,  and  it  cannot  be  brought 
within  any  category  of  actions  not  barred  in,  at  least,  three 
years. 

GAEOUTTE,  J.,  dissenting. — I  concur  generally  in  the  views 
of  Mr.  Justice  McFarland,  but  would  add  an  additional  sug- 
gestion. Though  the  concession  is  opposed  to  all  the  authori- 
ties, let  it  be  conceded  that  the  constable  took  this  check  from 
Ambrose  as  agent  or  trustee  of  the  plaintiff — an  act  clearly  be- 
yond the  scope  of  his  authority.  Upon  this  concession,  the 
plaintiff  then  had  either  one  of  two  courses  open  to  him.     He 
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could  ratify  the  constable's  act  and  take  the  check,  or  he  could 
repudiate  it  and  hold  him  liable  for  the  money  he  should  have 
received  at  the  sale.  Here  plaintiff  elected  to  follow  the  latter 
course,  and  recovered  judgment  against  the  constable  for  the 
full  amount  of  the  unpaid  purchase  price.  Having  done  so,  he 
lost  all  rights  he  may  have  had  to  the  check,  and  forever  after- 
ward it  became  the  property  of  the  constable. 

Plaintiff  had  no  right  to  sue  the  constable  for  the  unpaid 
purchase  price,  and  also  claim  title  to  the  check.  These  two 
remedies  were  absolutely  inconsistent  with  each  other,  and  the 
adoption  of  one  was  a  bar  to  the  prosecution  of  the  other.  If 
the  plaintiff  had  taken  an  assignment  of  the  check  from  the 
constable  in  the  first  instance,  he  could  not  thereafter  have  sued 
the  constable  for  the  unpaid  purchase  price;  and  having  first 
sued  the  constable  for  that  purchase  price,  he  never  thereafter 
was  entitled  to  an  assignment  of  the  check.  Conceding  that 
when  the  first  action  was  brought  he  did  not  know  that  the 
check  was  in  existence,  still  that  fact  is  immaterial,  for  he  did 
know  that  the  purchase  price  had  not  been  paid. 

The  foregoing  views  we  believe  to  be  supported  by  the  lan- 
guage of  the  principal  opinion,  wherein  it  is  said:  "This  check 
was  not  cash,  and  the  judgment  debtor  could  not  have  been 
compelled  to  take  it.  But  that  objection  could  have  been 
waived,  and  if  waived  it  would  have  been  the  duty  of  Saunders 

under  the  statute  to  transfer  the  check Equity  deems 

that  to  be  done  which  ought  to  be  done.  Saunders  ought  to 
have  sued  on  the  check,  or  to  have  assigned  it  to  the  plaintiff 
so  that  he  could  sue.  Not  having  sued  himself  he  will  be 
deemed  to  have  assigned  his  right  of  action  to  plaintiff.  Of 
this  view  he  cannot  complain,  and  still  less  can  the  appellant 
complain.  The  necessary  privity  of  contract  in  this  case  is 
worked  out  by  operation  of  law."  Conceding  the  foregoing 
quotation  to  contain  a  sound  exposition  of  the  law,  then  the 
plaintiff,  after  having  brought  his  action  against  the  constable 
for  the  full  amount  of  the  purchase  price  and  recovered  judg- 
ment, would  never  be  declared  by  the  law  to  be  the  equitable 
assignee  of  the  check.  It  was  thereafter  the  property  of  the 
constable,  and  the  plaintiff  had  no  right  or  title  in  it.  This 
action   cannot  be   maintained  for   a  moment  unless  upon  the 
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theory  that  it  is  an  action  upon  the  check.  The  statutes  of 
limitation  absolutely  forbid  it.  The  check  being  the  property 
of  the  constable  the  action  must  fall. 

HARRISON,  J.,  dissenting. — The  complaint  herein  is  based 
solely  upon  the  obligation  of  the  appellant  to  pay  the  amount 
of  his  bid,  and  upon  the  right  of  the  plaintiff  as  the  assignee 
of  the  judgment  creditor  to  recover  that  amount  from  him. 
After  setting  forth  the  facts  showing  the  capacity  in  which  the 
plaintiff  brings  the  action,  and  the  circumstances  attending  the 
bid,  and  its  nonpayment,  it  is  alleged  that  the  plaintiff  is  the 
owner  of  and  entitled  to  recover  the  whole  amount  "due  to  the 
defendant  Saunders,  as  such  constable,  from  the  defendant  Am- 
brose on  said  bid,"  and  the  court  finds  as  the  fact  upon  which 
it  rendered  judgment  against  the  appellant,  that  the  plaintiff 
is  entitled  to  have  and  recover  the  amount  "so  due  and  payable 
to  the  defendant  Saunders,  as  such  constable,  from  the  de- 
fendant Saunders  on  said  bid,  and  now  due  to  this  plaintiff,  as 
such  assignee  in  insolvency."  The  plaintiff's  entire  cause  of 
action  rests,  therefore,  upon  the  appellant's  refusal  to  pay  the 
amount  of  his  bid.  The  complaint  is  framed  upon  the  theory 
that  the  amount  bid  was  due  from  the  appellant  to  the  officer, 
and  that  by  reason  of  the  officer's  neglect  and  default  the 
plaintiff  is  entitled  to  maintain  a  direct  action  against  the  ap- 
pellant for  its  recovery.  I  think  it  is  very  clearly  shown  in  the 
opinion  of  Mr.  Justice  McFarland  that  there  is  no  privity  be- 
tween the  officer  and  the  judgment  creditor,  by  which  the  latter 
is  authorized  to  maintain  an  action  against  the  purchaser  for 
the  amount  of  his  bid;  but  if  it  be  conceded  that  such  privity 
does  exist,  the  creditor  can  have  no  greater  right  of  action  than 
could  the  officer.  The  plaintiff  has  no  other  cause  of  action 
against  the  appellant  than  such  as  existed  in  favor  of  his  as- 
signor, the  steamship  company,  and  that  company's  right  of 
action,  if  any  existed,  accrued  October  24,  1891,  at  the  time 
when  the  appellant  purchased  the  property  at  the  constable's 
sale.  If  the  plaintiff  V>  right  to  maintain  the  action  is  to  be 
sustained  upon  the  ground  that  he  is  the  real  party  in  interest, 
his  right  of  action  can  be  no  greater  than  that  of  him  who 
conducted  the  transaction  under  which  he  derived  his  interest 
and  by  virtue  of  which  he  claims  to  be  the  interested  party.     If 
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the  appellant  would  not  have  been  liable  to  Saunders  under  the 
facts  alleged  and  found  herein,  the  plaintiff  can  have  no  right 
of  recovery  against  him. 

It  is  very  evident  that  Saunders  could  not  have  maintained 
any  action  against  the  appellant  for  the  recovery  of  the  amount 
of  his  bid,  unless  it  was  commenced  within  two  years  after  the 
date  of  the  bid,  and  it  is  equally  clear  upon  the  facts  alleged 
and  shown  herein,  that  at  the  time  the  present  action  was  com- 
menced Saunders  could  not  have  maintained  any  action  against 
the  appellant  upon  the  check.  Not  only  is  it  alleged  in  the 
complaint  that  he  made  no  demand  for  the  payment  of  the 
check,  and  that  he  declined  to  collect  it,  but  it  is  also  shown 
that  when  he  received  it  he  inclosed  it  in  an  envelope  and  de- 
posited it  in  the  bank  "for  safekeeping,"  and  afterward  and 
before  the  commencement  of  this  action,  withdrew  it  and  sur- 
rendered it  to  the  appellant.  He  had  the  same  right  to  sur- 
render the  check  to  the  appellant  as  he  would  have  had  to 
refuse  to  receive  it  at  the  time  of  the  bid.  Having  thus  vol- 
untarily parted  with  it,  he  could  not  thereafter  maintain  any 
action  upon  it,  and  his  only  right  of  action  against  the  appel- 
lant would  have  been  for  the  recovery  of  the  amount  of  his 
bid. 

The  only  reason  assigned  in  the  opinion  of  the  chief  justice 
for  sustaining  the  action  as  against  the  plea  of  the  statute  of 
limitations,  is  that  the  plaintiff  is  the  equitable  assignee  of  the 
check.  No  adjudicated  case  is  cited  in  support  of  this  proposi- 
tion, nor  are  any  rules  applicable  to  the  principles  governing 
equitable  assignments  invoked  in  its  support.  The  action  here- 
in is  not  upon  the  check,  and  the  allegations  in  the  complaint, 
as  well  as  the  evidence  offered  at  the  trial  and  the  findings  of 
the  court  in  reference  thereto,  do  not  assert  any  right  in  the 
plaintiff  by  virtue  of  the  check,  but  are  clearly  evidentiary  state- 
ments of  the  transaction,  inserted  merely  for  the  purpose  of 
showing  that  the  appellant  had  not  paid  the  full  amount  of 
his  bid.  Not  only  does  the  complaint  fail  to  set  forth  any  right 
of  action  upon  the  check,  but  as  if  with  the  intention  not  to 
do  so,  avoids  any  claim  to  the  check  by  reason  of  its  having 
been  received  by  the  officer.  After  alleging  that  he  accepted 
it  "in  lieu  of  the  balance  of  the  purchase  price"  bid  by  the  ap- 
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pellant,  the  complaint  sets  forth  that  the  officer  deposited  it 
in  the  bank  of  Lompoc,  "where,  as  this  plaintiff  is  informed  and 
believes,  the  said  check  has  ever  since  been  and  is  now  deposited 
and  remains."  Although  it  was  shown  at  the  trial  that  the 
check  had  been  withdrawn  from  the  bank  and  surrendered  to 
the  appellant  before  the  commencement  of  the  present  action, 
the  above  allegation  shows  that,  although  the  plaintiff  then 
believed  that  it  still  remained  in  the  custody  of  the  bank, 
he  made  no  effort  to  get  possession  of  it,  or  to  make  it  the 
basis  of  his  action,  but  relies  upon  the  liability  of  the  appel- 
lant for  the  amount  of  the  purchase  money,  and  thus  destroys 
his  right  to  be  regarded  as  the  equitable  assignee  of  the  check. 
An  officer  making  a  sale  has  no  right  to  accept  anything  but 
money  from  the  bidder,  or  to  give  credit  to  the  purchaser.  If 
he  does  so,  however,  he  acts  in  his  individual  capacity,  and  not 
as  an  officer,  and  is  liable  in  his  individual  capacity  equally  as 
if  he  had  in  fact  received  the  money.  The  judgment  creditor 
may  affirm  the  act  of  the  officer  in  accepting  the  check  or  other 
obligation  of  the  purchaser,  instead  of  money,  and  thus  be 
estopped  from  questioning  the  sufficiency  or  correctness  of  the 
officer's  act,  but  unless  he  does  so  accept  it,  he  does  not  ac- 
quire any  right  or  title  thereto.  To  say  that  because  he  might 
have  accepted  the  check,  it  may  be  assumed  that  he  did  accept 
it,  upon  the  ground  that  equity  deems  that  to  be  done  which 
ought  to  be  done — especially  when  he  makes  no  claim  that  he 
was  willing  to  accept  it — is  to  apply  this  rule  in  a  manner  for 
which  I  think  no  authority  can  be  found.  The  act  of  the  plain- 
tiff in  bringing  the  former  action  against  the  officer,  in  which 
he  charged  him  with  having  received  the  money  upon  the  bid, 
and  obtained  judgment  therefor,  is  conclusive  against  any  claim 
that  the  plaintiff  waived  the  officer's  obligation  to  receive  money 
upon  the  bid,  and  that  he  was  willing  to  accept  the  check  in 
its  stead.  His  election  of  remedies  at  that  time  precludes  him 
from  maintaining  the  present  action,  as  is  shown  in  the  opinion 
of  Mr.  Justice  Garoutte. 

If  the  remedy  provided  in  section  695  of  the  Code  of  Civil 
Procedure,  in  case  the  purchaser  refuses  to  pay  the  amount 
bid  bv  him,  is  not  exclusive,  the  officer's  right  of  action  is 
limited  to  a  suit  for  the  recovery  of  the  amount  of  the  bid. 
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Such  an  action  is  a  pure  common-law  action  resting  upon  the 
common-law  liability  of  the  purchaser  upon  his  bid,  and  presents 
no  room  for  invoking  the  principles  of  equity,  and  the  rights 
of  the  creditor  derived  by  virtue  of  his  privity  with  the  officer 
can  be  no  greater  than  those  of  the  officer,  but  whether  the 
obligation  of  the  appellant  is  by  virtue  of  the  statute,  or  rests 
upon  his  common-law  liability,  is  immaterial.  His  obligation 
is  not  '"founded"  upon  an  instrument  in  writing,  and  any  action 
to  enforce  such  obligation  must  be  commenced  within  two 
years  after  his  liability  accrued.  (Chipman  v.  Morrill,  20  Cal. 
130;  McCarthy  v.  ML  Tecarte  Land  etc.  Co.,  Ill  Cal.  328;  Thom- 
as v.  Pacific  Beach  Co.,  115  Cal.  136.)  As  the  present  action 
was  not  commenced  until  more  than  two  years  after  the  right 
of  action  accrued,  the  defendant's  plea  of  the  statute  of  limita- 
tions should  have  been  sustained. 

Rehearing  denied. 
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ACKNOWLEDGMENT.     See  Notary  Public. 
ADOPTION. 

1.  Adoption  of  Minor  Children— Judicial  Functions  of  Judge— Deter- 
mination of  Jurisdictional  Fact — Collateral  Attack. — Although 
the  proceedings  had  for  the  adoption  of  minor  children  are  not 
judicial  proceedings,  and  the  order  of  the  judge  thereupon  is 
not  the  judgment  of  a  court,  yet  the  superior  judge  designated 
by  the  code  to  hear  and  determine  such  proceedings  exercises 
judicial  functions;  and  where  his  power  to  act  depends  upon 
jurisdictional  facts  to  be  established  by  evidence  his  determina- 
tion thereof  cannot  be  questioned  in  a  collateral  attack  upon 
the  order  of  adoption.    (Estate  of  Camp,  469.) 

2.  Abandonment  of  Children — Recital  in  Order — Conclusiveness. — 
Where  the  petition  for  the  adoption  of  minor  children  alleged 
that  they  had  been  abandoned  by  their  parents,  that  fact  is 
jurisdictional,  and  a  recital  in  the  order  of  adoption  that  it  had 
been  proved  to  the  satisfaction  of  the  judge  is  a  determination 
thereof  which  is  conclusive  in  a  collateral  attack  upon  the  order. 
(Id.) 

8.  Estoppel  of  Adopting  Father  and  Claimants  Under  Him. — 
The  adopting  father  is  estopped  to  question  the  fact  of  abandon- 
ment recited  in  the  petition  and  order,  and  the  same  is  true  of 
any  person  or  persons  claiming  under  him.     (Id.) 

4.  Contest  for  Letters  of  Administration — Attack  Upon  Order  by 
Brother  of  Adopting  Father. — Upon  a  contest  for  letters  of  ad- 
ministration upon  the  estate  of  the  adopting  father  between 
his  brother  and  the  public  administrator,  where  it  appears  that 
the  minor  children  adopted  are  sole  heirs  if  the  adoption  is 
valid,  and  the  proceedings  and  order  of  adoption  were  placed  in 
evidence,  the  brother  of  the  deceased,  as  a  claimant  under  him, 
cannot  be  permitted  to  attack  the  order  by  proof  that  the  par- 
ents of  the  children  did  not  in  fact  abandon  them.  (Id.) 
See  Guardian  and  Ward,  2. 

ADVERSE  POSSESSION. 

I.  Private  Way  Over  Patented  Land — Prescriptive  Right  of  Pre- 
emptor. — A  prescriptive.right  to  a  private  way  over  land  held  under 
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ADVERSE  POSSESSION  (Continued). 

a  Mexican  grant,  which  has  been  confirmed  and  patented,  may 
be  acquired  by  the  adverse  user  of  the  way  for  any  continu- 
ous period  of  five  years  by  a  pre-emptor  who  has  the  right  of 
possession,  cultivation,  and  use  of  the  pre-empted  land,  which 
is  good  as  against  all,  regardless  of  the  time  of  issuance  of 
his  patent.     (Franz  v.  Mendonca,  205.) 

2.  Permissive  Use. — A  prescriptive  right  to  a  private  way  cannot 
be  acquired  if  the  user  is  not  adverse,  but  with  the  permission 
of  the  owners  of  the  land  over  which  it  is  claimed.     (Id.) 

3.  Presumption  of  Adverse  User. — Where  the  user  of  the  way  is 
shown  to  have  been  continuous  for  the  full  period  of  limitation, 
unexplained,  without  anything  in  the  evidence  or  in  the  circum- 
stances of  the  case  to  indicate  the  contrary,  it  may  be  presumed 
that  it  was  under  claim  of  right  and  adverse  to  the  owners  of 
the  land,    ad.) 

4.  Question  of  Fact — Province  of  Trial  Court. — The  question 
whether  the  user  of  a  private  way  was  permissive  or  adverse 
is  one  of  fact,  which  it  is  the  province  of  the  trial  court  to 
determine.    (Id.) 

5.  Finding  of  Permissive  Use — Insufficiency  of  Evidence — Con- 
flict— New  Trial — Duty  of  Judge. — Where  the  trial  judge  is  sat- 
isfied that  a  finding  of  permissive  use  is  contrary  to  the  weight 
of  the  evidence,  it  is  his  duty  to  grant  a  new  trial,  although 
the  evidence  may  be  conflicting.  The  rule  as  to  conflict  of 
evidence  does  not  apply  to  the  trial  court.    (Id.) 

AGENCY.    See    Banks,  3,   4;  Husband    and    Wife,  3;  Mechanics' 
Liens,  28,  29;  Mortgage,  10. 

AMENDMENT.     See  Execution,  1-3. 

APPEAL. 

1.  Distribution  of  Estate — Receipt  of  Distributees — Discharge  of 
Administrator — Appeal  from  Decree — Dismissal. — After  an  estate 
has  been  distributed,  and  the  distributees,  who  signed  their  con- 
sent to  the  distribution,  have  received  and  receipted  for  all  of  the 
property  of  the  estate,  and  the  administrator,  upon  filing  their 
receipt  as  a  voucher,  has  been  discharged,  an  appeal  taken  by 
the  distributees  from  the  decree  of  distribution  must  be  dis- 
missed.    (Estate  of  Shaver,  219.) 

2.  Acceptance  of  Fruits  of  Judgment — Right  of  Appeal — Election. 
The  acceptance  of  the  fruits  of  a  judgment  is  inconsistent  with 
the  right  of  appeal  therefrom;  and  an  election  to  take  one  of 
them  is  a  renunciation  of  the  other.    (Id.) 

3.  Affidavits  as  to  Misapprehension  and  Misinformation  of  Appel- 
lants— Review  Upon  Motion  to  Dismiss. — Affidavits  of  the  appel- 
lants tending  to  show  that  their  consent  to  the  distribution  and 
their  acceptance  of,  and  receipt  for,  the  property  distributed 
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were  induced  under  a  misapprehension  and  misinformation  of 
fact,  however  1  hoy  might  have  been  considered  upon  a  motion 

to  set  aside  the  decree  of  distribution  and  upon  an  appeal  from 
the  order  made  upon  such  motion,  cannot  be  considered  upon  a 
motion  to  dismiss  an  appeal  from  the  decree.     (Id.) 

4.  Death  op  Appellant  After  Submission — Reversal — Nunc  Pro 
Tunc. — Where  the  appellant  dies  after  the  submission  of  the 
appeal  and  the  judgment  is  reversed,  the  judgment  of  reversal 
will  be  entered  nunc  pro  tunc  as  of  a  date  prior  to  the  death. 
(McPike  v.  Heaton,  109.) 

5.  Appeal  from  Part  of  Judgment  not  Included — Matter  Stricken 
from  Complaint — Dismissal. — An  appeal  purporting  to  be  taken 
from  a  portion  of  a  judgment  refusing  to  grant  certain  relief, 
which  refusal  is  not  in  terms  included  in  the  judgment,  and 
appears  from  an  order  striking  out  an  averment  from  the  com- 
plaint, tlie  matter  of  which  thereafter  formed  no  part  of  the 
record,  the  cause  having  been  tried  upon  the  issues  presented 
by  the  remaining  averments  of  the  complaint,  is  not  properly 
taken,  and  must  be  dismissed.     (Bank  of  Visalia  v.  Curtis,  178.) 

6.  Appeal  from  Judgment — Notice — Certatnty. — "Where  there  is  but 
one  judgment  appearing  in  the  record  upon  appeal,  a  notice  of 
appeal  "from  said  judgment  made  and  entered  in  said  action 
in  favor  of  the  defendants  and  against  the  plaintiff"  is  not  in- 
effectual for  uncertainty,  in  failing  to  give  the  date  of  the  judg- 
ment or  other  identification  thereof.     (Jones  v.  Iverson,  101.) 

7.  Appeal  from  Judgment — Lapse  of  Time — Reversal  Upon  Findings. 
An  appeal  from  the  judgment,  taken  more  than  six  months  after 
its  entry,  cannot  be  considered,  and  cannot  authorize  a  judg- 
ment to  be  entered  for  the  appellant  upon  the  findings,  though 
the  facts  found  might  warrant  such  judgment  if  the  appeal 
were  taken  in  time.     (McGorray  v.  Stockton  Sav.  etc.  Soc,  321.) 

8.  Order  Denying  New  Trial-^Revieav  Upon  Appeal—Decision  Against 
Legal  Effect  of  Evidence. — Upon  a  proper  appeal  from  an  order 
denying  a  new  trial,  where  the  grounds  of  the  motion  are  in- 
sufficiency of  the  evidence  to  justify  the  decision  and  that  the 
decision  is  against  law,  the  order  will  be  reversed  where  the 
legal  effect  of  the  evidence  as  a  whole  is  against  the  decision, 
even  though  it  be  assumed  that  the  findings  made  separately 
from  those  embodied  in  the  conclusions  of  law  are  supported. 
(Id.) 

9.  Ambiguous  Undertaking— Dismissal.— Where  two  appeals  are 
taken,  one  from  the  judgment  and  another  from  an  order  de- 
nying a  motion  to  set  aside  the  judgment,  a  single  under- 
taking given  "in  consideration  of  the  premises  and  of  such  ap- 
peal," and  conditioned  that  appellants  will  pay  all  damages 
awarded  against  them  on  "the  appeal,"  is  insufficient,  by  reason 
of  its  ambiguity,  to  support  either  appeal,  and   both  of  them 
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must  be  dismissed.    (Carter  v.  Butte  Creek  Gold  Min.  etc.  Co., 
350.) 

10.  Stay  Bond — Motion  fob  Judgment  Against  Sureties — Protec- 
tion of  Principal. — The  sureties  upon  a  bond  to  stay  execution 
upon  appeal  cannot  be  liable  to  any  motion  for  entry  of  judg- 
ment against  them,  so  long  as  the  principal  is  protected  against 
the  issuance  of  execution  against  him.  (.Starr  v.  Kreuzberger, 
41.) 

11.  Separate  Stay  Bonds — Dismissal  of  Appeal  from  Judgment — 
Apical  from  New  Trial  Order.— The  dismissal  of  an  appeal 
from  a  judgment,  upon  which  a  stay  bond  was  given,  cannot 
render  the  sureties  liable  to  a  motion  for  judgment  if,  before 
the  dismissal,  a  separate  stay  bond  was  given  upon  a  separate 
appeal  from  an  order  denying  a  new  trial,  which  was  operative 
to  stay  execution  against  the  principal  when  the  motion  was 
made.    (Id.) 

12.  Dismissal — Service  of  Notice — Insufficient  Proof. — An  appeal 
will  be  dismissed  where  the  proof  of  the  service  of  the  uotice 
of  appeal  does  not  show  that  a  copy  of  the  notice  was  deliv- 
ered to  the  attorneys  for  the  respondent,  but  merely  states 
that  a  copy  thereof  was  left  at  their  office,  without  showing  the 
existence  of  any  of  the  conditions  prescribed  in  section  1015  of 
the  Code  of  Civil  Procedure,  authorizing  such  service,  or  any 
other  or  further  compliance  with  the  requirements  of  that  sec- 
tion.    (Mohr  v.   Byrne,   2SS.) 

13.  Instruction  Requested  by  Appellants — Modification  by  Judge. 
The  right  of  the  appellants  to  object  to  an  instruction  requested 
by  them,  and  which  was  modified  by  the  court,  depends  upon 
whether  the  changes  made  imported  into  it  some  new  and  dis- 
tinct error  prejudicial  to  the  appellant,    (Baker  v.  Borello,  615.) 

14.  Review  of  New  Trial  Order  —  Motion  to  Correct  Bill  of  Ex- 
ceptions— Jurisdiction  Pending  Appeal. — A  bill  of  exceptions  pre- 
pared and  settled  beforehand  as  the  basis  of  a  motion  for  new 
trial,  and  upon  which  the  motion  was  heard  and  denied,  and 
which  constitutes  the  record  upon  which  an  appeal  therefrom 
was  taken,  cannot  be  corrected  by  the  superior  court  pending 
the  appeal  to  this  court  upon  motion  of  the  respondent:  nor 
will  the  record  be  amended  by  this  court,  which  must  review 
the  order  upon  the  same  record  upon  which  it  was  made. 
(Id.) 

15.  Appeal  from  New  Trial  Order — Conclusions  of  Law — Bight  of 
Vendee  to  Improvements  Upon  Failure  of  Title. — Cpon  appeal 
from  an  order  denying  a  new  trial  the  conclusions  of  law  are 
not  reviewable;  and  upon  such  appeal  in  an  action  to  enforce 
rescission  of  a  contract  of  sale  for  failure  of  title  and  for  mis- 
representations concerning  the  title,  a  conclusion  of  law  as  to 
the  right  of  the  vendee  to  recover  the  value  of  his  improvements 
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is  not  the  proper  subject  of  review  or  decision.    (Owen  v.  Po- 
mona Land  etc.  Co.,  530.) 

16.  Review  of  Order  Upon  Motion  to  Dismiss. — Where  a  motion   to 
dismiss   an    appeal    has    been  disposed  of  by  dismissing  it  as 
to  one  respondent  and  denying  it  as  to  another,  it  would  be  im- 
proper for  the  court  again  to  reconsider  it  upon  the  final  hear- 
ing of  the  appeal.    (Hellings  v.  Duvall,  618.) 

17.  Loss  of  Right  —  Payment  of  Judgment — Dismissal. — A  party 
against  whom  a  judgment  has  been  rendered  has  not  lost  the 
right  of  appeal  by  payment  of  the  judgment,  unless  the  pay- 
ment was  by  way  of  compromise,  or  with  an  agreement  not 
to  take  or  pursue  an  appeal;  and  the  appeal  will  not  be  dis- 
missed merely  for  the  fact  of  such  payment.  (Warner  Brothers 
Co.  v.  Freud,  639.) 

18.  Release  of  Errors  not  Implied — Restitution  Upon  Reversal. — 
A  release  of  errors  is  not  implied  from  the  fact  that  money 
or  property  has  changed  hands  by  force  of  the  judgment  or 
decree.  If  it  is  reversed  upon  appeal,  the  parties  will  be  re- 
stored to  their  rights.     (Id.) 

19.  Payment  of  Judgment  by  Administratrix — Protection  of  Estate 
— Payment  Deemed  Compulsory — Right  of  Appeal. — The  act  of 
an  administratrix  in  paying  the  amount  of  a  judgment  directing 
her  to  pay  the  same  within  sixty  days  or  forfeit  to  the  plain- 
tiff all  interest  of  the  estate  in  certain  lands,  which  the  plain- 
tiff, as  successor  of  a  devisee,  had  redeemed  from  sale  under 
foreclosure  of  a  mortgage  executed  by  the  decedent,  was  pru- 
dent, in  protection  of  the  estate  from  a  strict  foreclosure  of  its 
rights,  and  might  well  be  regarded  as  compulsory.  Such  pay- 
ment cannot  deprive  her  of  the  right  of  appeal  from  the  judg- 
ment, where  there  was  no  compromise,  nor  concession  by  the 
respondent,  and  no  condition  imposed  or  assurance  given  that 
the  appeal  would  not  be  prosecuted.    (Id.) 

20.  Receipt  not  Showing  Satisfaction — Estoppel  of  Respondent. — 
Where  the  respondent  refused  to  receipt  for  the  money  paid 
by  the  administratrix  as  in  satisfaction  of  the  judgment  fore- 
closing the  right  of  the  estate,  on  the  ground  that  an  order  of 
court  was  necessary  for  that  purpose,  and  merely  receipted  for 
It  as  so  much  money  paid  by  the  administratrix,  without  re- 
ferring to  the  judgment,  the  respondent  is  estopped  from  argu- 
ing as  a  ground  for  dismissal  of  the  appeal  of  the  administra- 
trix that  the  judgment  was  satisfied  by  such  payment.     (Id.) 

21.  Stay  of  Execution  —  Function  of  Writ  of  Supersedeas — Di- 
rection to  Court  or  Officer. —  If  execution  has  been  stayed 
pending  an  appeal,  the  function  of  the  writ  of  supersedeas  is 
limited  to  a  direction  to  the  court  below  or  to  its  officer  to  pre- 
vent the  attempted  enforcement  of  the  judgment  by  the  order 
or  process  of  the  court,     (ltose  v.  Mesmer,  631.) 
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22.  Injunction  Against  Trespass  op  Parties  not  Permissible — Ju- 
risdiction.— The  writ  of  supersedeas  can  only  prevent  the  parties  to 

the  action  from  improperly  using  the  process  of  the  court,  and 
cannot  be  used  to  perform  the  functions  of  an  injunction  to 
restrain  a  trespass  by  the  parties,  for  which  the  appellants 
must  seek  another  remedy.  This  court  has  no  jurisdiction  to 
issue  an  original  injunction  to  restrain  the  commission  of  a 
trespass.     (Id.) 

23.  Judgment  Against  Use  of  Dam — Appeal  Bond — Petition  to  Pre- 
vent Removal  by  Respondents. — Upon  appeal  from  a  judgment 
which  adjudicates  against  the  right  of  appellants  to  maintain 
an  existing  dam  or  other  obstruction  in  the  channel  of  a  creek, 
or  diverting  water  from  the  creek  by  means  thereof,  upon 
which  an  ordinary  appeal  bond  has  been  given,  this  court, 
without  deciding  whether  or  not  proceedings  upon  the  judg- 
ment are  stayed  by  the  appeal,  will  not  issue  a  restraining 
order  upon  petition  of  the  appellants  to  prevent  the  respond- 
ents from  removing  the  dam  pending  the  appeal,  where  it  does 
not  appear  that  the  superior  court  is  seeking  to  enforce  the 
judgment,  or  has  issued  any  process  for  that  purpose.     (Id.) 

See  Costs;  Criminal  Law,  1,  16,  19,  27;  Divorce,  4;  Estates  of 
Deceased  Persons,  27-30;  Execution,  9;  Fraudulent  Convey- 
ance; Judges,  2;  Justice's  Court;  Mortgage,  2,  8;  New  Trial, 

9-11;    Partition,  1;  Plending,  1,  5;  Swamp    and    Overflowed 
Lands,  1;  Trust  Deed,  7-9. 

ARBITRATION.     See  Contract,  2. 

ARSON.     See  Criminal  Law,  2-7. 

ASSAULT.    See  Criminal  Law,  8-13. 

ASSIGNMENT. 

1.  Action  Upon  Note — Issue  as  to  Assignment  and  Ownership — Bur- 
den op  Proof. — In  an  action  upon  a  note  by  one  other  than  the 
payee  thereof,  where  the  assignment  of  the  note  to  the  plaintiff 
and  his  ownership  thereof  are  put  in  issue,  the  burden  is  upon 
the  plaintiff  to  prove  them,  and  upon  his  failure  to  do  so,  judg- 
ment is  properly  rendered  against  him.  (Bovard  v.  Dickenson, 
162.) 

2.  Assignment  by  Executrix  of  Another  State —  Presumption  as 
to  Law — Failure  of  Proof. — Where  the  only  proof  given  was  that 
of  an  assignment  made  by  the  executrix  of  the  deceased  payee 
appointed  in  another  state,  without  any  proof  of  the  law  of 
such  state,  or  of  an  order  of  court  authorizing  such  transfer, 
the  law  of  such  state  must  be  presumed  to  be  the  same  as 
the  law  of  California,  and  the  plaintiff  cannot  recover.     (Id.) 

3.  Equitable  Assiun-mkn't,  How  Constituted. — In  order  to  consti- 
tute an  equitable  assignment  of  a  debt,   no  express  words  to 
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that  effect  are  necessary;  but  it  is  sufficient  if  from  the  entire 
transaction  it  clearly  appears  that  the  intention  of  the  parties 
was  to  pass  title  to  the  chose  in  action,  and  that  payment 
should  be  made  to  the  one  who  becomes  the  equitable  assignee. 
(Mclntyre  v.  Ilauser,  11.) 
See  Corporation,  4;  Execution,  19-23,  25;  Negotiable  Instru- 
ments, 5,  6;  Pleading,  3;  Sureties,  7-9. 

ATTACHMENT. 

1.  Action  foe  Conversion — Attachment  op  Restaurant  Property — 
Finding  of  Ownership — Purchase  by  Plaintiff — Option  to  At- 
tachment Debtor — Agency. — In  an  action  for  the  conversion  of 
restaurant  property  taken  under  attachment  against  another  per- 
son who  was  in  possession  and  was  running  the  restaurant,  a 
finding  that  plaintiff  was  the  owner  is  sustained  by  evidence  that 
plaintiff  acquired  the  property  by  bill  of  sale  from  a  restau- 
rant company,  upon  advancing  money  to  settle  with  its  cred- 
itors, and  had  given  to  the  attachment  debtor,  who  had  been 
an  attaching  creditor  of  the  restaurant  company,  an  option  to 
purchase  the  restaurant  within  fifteen  days,  and  had  allowed 
him  possession  meanwhile  as  plaintiff's  agent,  and  that  the 
property  was  attached  in  his  hands  before  the  option  to  pur- 
chase had  been  exercised.     (Green  v.  Burr,  230.) 

2.  Declarations  of  Ownership  by  Attachment  Debtor. — Declarations 
of  ownership  of  the  property  made  by  the  attachment  debtor 
while  in  possession  of  the  restaurant  can  have  but  little  weight 
against  the  proof  of  plaintiff's  title,  and  cannot  overthrow  the 
finding  in  favor  of  plaintiff's  ownership.     (Id.) 

See  Insolvency,  1-3;  Partnership,  1. 

ATTORNEY  AT  LAW. 

1.  Attorney  and  Client — Contract  for  Contingent  Fee — Rescis- 
sion— Waiver  of  Objection — Quantum  Meruit. — An  attorney  who 
undertakes  the  collection  of  a  note  for  an  agreed  contingent  fee, 
with  the  understanding  that  the  note  will  not  be  contested,  may 
promptly  rescind  the  agreement,  or  refuse  to  proceed  under 
it.  if  the  validity  of  the  note  is  contested;  but  it  is  too  late  to 
rescind  it  after  the  action  upon  the  note  is  tried  and  lost,  without 
any  prior  notice  of  objection  to  the  contingent  fee,  or  any 
change  in  the  agreement.  The  attorney  in  such  case  cannot, 
after  final  judgment  rendered  for  the  defendant  sued  upon  the 
note,  recover  anything  for  his  services  upon  a  quantum  meruit. 
(Lavenson  v.  Wise,  3G9.) 

2.  Assur\nces  of  Client  as  to  Falsity  of  Answer. — The  fact  that 
the  client  gave  assurances  to  his  attorney  that  he  could  over- 
come an  answer,  pleading  a  want  of  consideration  for  the  note, 
and  that  judgment  went  against  him  notwithstanding,  cannot 
justify  the  attorney  in  maintaining    an   action  upon  a  quantum 
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meruit  where  he  proceeded  with  the  case  as  though  the  coDtract 
for  the  contingent  fee  was  still  in  force.     (Id.) 

3.  Execution  op  Contract — Receipt  Signed  by  Attorney. — A  receipt 
for  the  note  to  be  collected,  setting  forth  the  agreement  for  a 
contingent  fee  to  be  paid  only  out  of  the  proceeds  of  the  col- 
lection of  the  note,  by  suit  or  otherwise,  signed  by  the  attorney 
and  delivered  to  the  client,  is  sufficient  evidence  of  the  agree- 
ment to  bind  the  attorney  until  modified,  superseded,  or  re- 
scinded. It  was  not  necessary  that  the  agreement  should  be 
signed  by  the  client;  but  his  action  under  it  is  sufficient  to 
bind  him.    (Id.) 

See  Building  and  Loan  Associations,  8;  Estates  of  Deceased 
Persons,  38-41;  Mortgage,    24,  41;  Partition. 

BANK. 

1.  Bank  Deposit — Specially  Indorsed  Certificate — Conditional  De- 
livery— Title. — The  mere  special  indorsement  of  a  certificate  of  de- 
posit issue'd  by  the  defendant  bank  to  the  plaintiff,  so  as  to 
make  it  payable  to  the  sheriff  of  the  county,  and  its  conditional 
delivery  to  the  bank,  to  be  delivered  by  it  to  the  sheriff,  when 
he  should  deliver  to  the  bank  for  the  plaintiff  a  certificate  of 
redemption  of  certain  lands,  does  not  vest  title  or  any  interest 
in  the  certificate  in  the  sheriff,  unless  he  complies  with  the 
condition.     (McGorray  v.  Stockton  Saw  etc.  Soc,  321.) 

2.  Failure  op  Condition — Certificate  not  Claimed  norReindorsed — 
Recovery  op  Deposit. — Where  the  sheriff  wholly  failed  to  comply 
with  the  condition,  and  never  at  any  time  accepted  or  received 
the  certificate  of  deposit,  or  laid  any  claim  thereto  or  to  the 
money  deposited,  the  fact  that  he  never  reindorsed  the  certifi- 
cate wiU  not  preclude  a  recovery  by  the  plaintiff  from  the  bank 
of  the  amount  deposited  by  him  therein.    (Id.) 

3.  Agency  op  Bank  for  Plaintiff — Termination — Revocation. — The 
bank,  by  such  transaction,  became  the  agent  of  the  plaintiff 
to  do  a  particular  thing,  and  the  plaintiff  as  principal  could 
terminate  the  agency  at  any  time  before  the  authorized  act 
was  performed,  and  before  any  rights  of  a  third  person  had 
intervened;  and  the  agency  was  terminated  by  the  revocation 
thereof  by  the  plaintiff.    (Id.) 

4.  Burden  of  Proof  Upon  Bank. — Upon  revocation  of  the  agency 
of  the  bank  by  the  plaintiff,  the  burden  of  proof  was  upon  the 
bank  to  show  that  some  other  claim  was  made  upon  it  for  the 
money  deposited;  and  upon  failure  to  sustain  such  burden,  the 
plaintiff  was  eutitled  to  have  the  money  deposited  by  him  re- 
paid to  him.     (Id.) 

BENEVOLENT  ASSOCIATIONS.     See  Sureties,  6-9. 

BILL  OP  EXCEPTIONS.    See  Appeal,  14;  Criminal  Law,  1;  Guar- 
dian  and  Ward,  3. 
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BOND.    See  Sureties;  Trust  Deed. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

1.  Maturity  of  Secured  Debt — Amendments  to  Civil  Code — Elec- 
tion.— The  maturity  of  a  debt,  secured  by  a  mortgage  and  pledge 
of  shares,  which  is  apparently  due  to  a  building  and  loan  asso- 
ciation organized  prior  to  the  amendments  of  1891  to  the  Civil 
Code,  which  did  not  elect  to  continue  its  existence  under  section 
646  of  that  code,  as  then  amended,  is  not  affected  by  those 
amendments,  the  provisions  of  which  do  not  apply.  (McNamara 
v.  Oakland  Bldg.  etc.  Assn.,  336.) 

2.  Eights  op  Parties — How  Governed. — The  rights  of  building  and 
loan  associations  and  their  shareholders,  including  those  who 
have  obtained  loans  therefrom,  are  governed  by  the  statutes  ap- 
plicable thereto  and  the  by-laws  framed  thereunder,  and  the 
valid  contracts  entered  into  between  them.     (Id.) 

3.  Scheme  of  By-laws — Maturity  of  Debt — Uncertain  Maturity  of 
Shares — Cancellation — Foreclosure. — Where  the  scheme  of  by- 
laws allowed  by  the  statutes  governing  a  building  and  loan 
association  contemplated  an  uncertain  period  for  the  maturity 
of  its  shares,  and  there  was  no  agreement  that  the  shares  of 
stock  pledged  as  collateral  security  for  a  loan  upon  mortgage 
to  a  shareholder  for  a  fixed  period  shall  mature  at  the  maturity 
of  the  debt,  the  borrower  is  not  entitled  to  have  the  mortgage 
canceled  at  its  maturity  if  the  stock  is  not  then  matured;  but 
if  no  further  payments  are  made,  the  building  and  loan  associa- 
tion is  entitled  to  foreclose  the  mortgage  and  sell  the  pledged 
shares  to  pay  the  matured  debt.     (Id.) 

4.  Dual  Relation  of  Borrower  and  Stockholder — Payments  on 
Collateral  Shares. — In  such  case  the  mortgagor  and  pledgor  of 
the  shares  as  collateral  occupies  the  dual  relation  to  the  cor- 
poration of  borrower  and  stockholder,  each  of  which  is  distinct 
from  the  other;  and  payments  made  on  the  collateral  shares 
pledged  were  not  payments  on  account  of  the  debt  they  secured. 
(Id.) 

5.  Offset  of  Payments  and  Earnings — Provision  for  Benefit  of 
Mortgagee — Option.— Where  there  is  no  by-law  or  agreement  giv- 
ing to  the  mortgagor  the  right  to  offset  his  payments  and  earn- 
ings against  the  mortgage  debt,  he  cannot  do  so;  and  a  provision 
in  the  mortgage  giving  to  the  mortgagee  an  option  to  apply  on 
the  mortgage  note  the  cash  surrender  value  of  the  shares,  etc., 
and  to  take  the  shares  as  his  property,  is  for  the  benefit  of  the 
mortgagee  only,  and  gives  no  right  to  the  mortgagor  to  demand 
such  application,  and  does  not  compel  the  mortgagee  to  make  it. 
(Id.) 

6.  Provision  for  Withdrawals — Deductions — Payment  of  Loan — 
Consent  of  Directors. — In  the  absence  of  statutory  provisions,  the 
association  may  fix  the  terms  on  which  members  may  with- 
draw, and  a  provision  for  withdrawals  by  stockholders,  and  for 
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their  receiving  the  dues  paid,  with  interest,  less  certain  deduc- 
tions, but  that  no  member  could  withdraw  who  had  taken  a 
loan  until  it  was  fully  paid,  uuless  by  consent  of  the  directors, 
is  valid  and  binding.     (Id.) 

7.  Premium  Deducted  from  Loan — Estoppel  of  Borrower — Viola- 
tion of  By-law  by  Directors. — A  stockholder  who  received  a  loan 
under  by-laws  providing  for  a.  premium  to  be  deducted  from  the 
principal  of  the  loan,  and  who,  after  deduction  of  the  premium 
and  knowledge  of  the  effect  of  his  contract,  made  payments 
upon  the  principal  sum  fixed,  cannot  insist  that  he  would  not 
have  signed  the  note  had  he  known  the  facts;  and  where  he 
consented  to  pay  a  premium  of  twenty  per  cent  fixed  by  the 
directors  for  all  borrowers,  he  is  estopped  to  complain  that  the 
by-laws  were  violated  by  not  loaning  out  the  money  in  open 
meeting  to  the  highest  bidder,  and  cannot  urge  in  an  action  to 
foreclose  his  mortgage  that  the  association  suffered  by  such 
action  of  the  directors.     (Id.) 

8.  Allowance  of  Attorneys'  Fees — Provision  in  Mortgage — Action 
of  Court  Without  Testimony. — Where  there  is  no  evidence  that 
the  attorney  acting  for  the  building  and  loan  association  in  the 
foreclosure  of  its  mortgage  was  paid  a  salary  or  other  com- 
pensation by  the  corporation,  and  the  mortgage,  in  terms,  pro- 
vides for  reasonable  attorneys'  fees  to  be  secured  thereby,  the 
conclusion  of  law  that  the  association  is  entitled  to  recover  at- 
torneys' fees  rests  upon  the  provision  in  the  mortgage,  and  the 
court  may  determine  what  amount  would  be  reasonable  without 
hearing  any  testimony  thereupon.     (Id.) 

9.  Pleading — Finding.  —  The  complaint  need  not  aver  that  the 
amount  of  attorney's  fee  claimed  is  reasonable,  nor  need  there 
be  a  finding  to  that  effect.     (Id.) 

10.  Equitable  Eights  of  Mortgagee — Violation  of  Contract— Ac- 
counting— Credit  for  Pledged  Shares  Sold. — The  mortgagor  who 
has  violated  his  contract  to  pay  up  his  pledged  shares  in  full 
satisfaction  of  the  mortgage  has  an  equitable  right  to  an  ac- 
counting of  the  affairs  of  the  association,  and  to  be  credited 
with  the  sum  paid  and  charged  with  the  sum  to  be  paid  at  the 
winding  up  of  his  series;  but  he  is  only  entitled  in  equity  to  be 
credited  on  the  mortgage  debt  with  the  value  of  the  pledged 
shares  when  sold  in  the  open  market.     (Id.) 

11,  Evidence  —  Varying  Effect  of  Contract  —  Understanding  of 
Mortgagee — Representation  of  Officer. — Evidence  tending  to  vary 
the  effect  of  the  contracts  entered  into  by  the  mortgagor,  by 
showing  that  he  did  not  comprehend  their  full  meaning,  and 
that  he  understood  from  the  representation  of  one  of  the  officers 
of  the  association  that  the  stock  would  mature  in  seven  years, 
is  properly  excluded.     (Id.) 
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BURIAL. 

1.  Burial  of  Deceased  Person — Body  not  Disposable  by  Will. — A 
man  cannot  by  will  dispose  of  his  dead  body,  nor  direct  its  bur- 
ial by  others  than  those  entitled  by  law  to  receive  it.  (Enos  v. 
Snyder,  OS.) 

2.  Personal  Representative  not  Entitled. — The  executor  or  ad- 
ministrator, though  required  by  law  to  pay  the  funeral  ex- 
penses, is  not  entitled  as  such  to  the  custody  of  the  body,  and 
has  no  right  of  burial  against  the  objection  of  the  persons  en- 
titled by  law.     (Id.) 

3.  Persons  Entitled  to  Bury. — Under  the  weight  of  authority,  in 
the  absence  of  statute,  and  under  section  294  of  the  Penal  Code 
of  this  state,  the  surviving  spouse  and,  in  other  eases,  the  next 
of  kin,  are  entitled  to  the  custody  of  the  body  of  a  deceased 
person  for  the  purpose  of  burial.     (Id.) 

4.  Provisions  of  Penal  Code — Civil  Action. — The  previsions  of  sec- 
tion 294  of  the  Penal  Code,  in  so  far  as  defining  the  persons 
entitled  to  the  custody  of  a  dead  body,  and  charging  them  with 
the  duty  of  burial,  if  possessed  of  sufficient  means,  are  regu- 
lative of  rights  which  may  be  considered  and  protected  in  a 
civil  action.     (Id.) 

CANCELLATION. 

1.  Cancellation  of  Note— Cross-complaint  to  Enforce  Note — Re- 
fusal to  Permit  Amended  Answer — Harmless  Ruling. — In  an  ac- 
tion to  cancel  a  promissory  note,  the  refusal  to  permit  an 
amended  answer  to  be  filed  by  the  plaintiff  to  a  cross-complaint 
to  enforce  the  note  is  harmless  where  the  additional  matter  al- 
leged therein  was  permitted  to  be  fully  proved  upon  the  trial, 
and  upon  the  entire  evidence  a  verdict  was  properly  rendered 
for  the  cross-complainant  for  the  amount  due  upon  the  note. 
(Taylor  v.  Ford,  440.) 

2.  Failure  of  Consideration — Sale  by  Partner  to  Copartner — 
Guaranty  of  Book  Accounts — Conflicting  Evidence — Support  of 
Verdict. — AVhere  such  note  was  part  consideration  for  the  purchase 
by  plaintiff  of  defendant's  interest  in  a  lumber  firm,  and  the 
evidence  showed  a  good  and  valuable  consideration  for  the  note, 
and  was  substantially  conflicting  upon  the  question  whether  the 
accounts  forming  part  of  the  consideration  were  falsely  repre- 
sented to  be  collectible,  and  were  guaranteed  to  be  so,  the 
verdict  against  the  contention  of  plaintiff  that  there  was  a  fail- 
ure of  consideration  is  sufficiently  supported.     (Id.) 

3.  Value  of  Book  Accounts  —  Opinion  —  Mistake  —  False  Repre- 
sentation.— Statements  made  as  to  the  value  of  book  accounts 
upon  a  sale  by  one  partner  to  another  of  his  interest  in 
the  firm  could  not  amount  to  more  than  an  opinion,  which  can- 
not support  the  defense  either  of  mutual  mistake  or  false  repre- 
sentation to  a  note  given  for  the  purchase  money,  or  justify  a 
rescission  or  cancellation  thereof  upon  those  grounds.    (Id.) 
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4.  Coercion  —  Threat  to  Sell  Interest  in  Violation  of  Contract. — 
The  threat  of  a  partner  to  sell  his  interest  to  a  stranger  in  vio- 
lation of  the  contract  for  a  five  years'  partnership,  does  not 
amount  to  coercion  in  law,  of  a  purchase  made  by  his  copartner, 
and  is  not  a  defense  to  a  note  given  therefor.  (Id.) 
See  Mistake,  2,  3,  6-8. 

CEMETERY. 

1.  City  Cemetery — Public  Use — Private  Grant  Unlawful. — The  city 
of  San  Francisco  held  its  cemetery  lands  in  trust  for  public  uses 
as  a  cemetery,  and  could  not  lawfully  grant  any  part  thereof 
to  a  private  individual  or  corporation.  (La  Societa  Italiana  etc. 
v.  San  Francisco,  109.) 

2.  Burial  by  Benevolent  Corporation. — The  fact  that  the  benevo- 

lent corporation  plaintiff,  to  whom  a  portion  of  the  city  ceme- 
tery was  assumed  to  be  granted  by  the  supervisors,  was  ac- 
customed to  bury  some  of  its  members  therein  at  its  own  ex- 
pense, cannot  affect  the  question  of  the  invalidity  of  the  grant. 

(Id.) 

3.  Ordinance  Prohibiting  Further  Interment — Code  Provision — 
Permit  by  Health  Officer. — An  ordinance  forbidding  further  in- 
terment in  the  city  cemetery  is  not  in  conflict  with  section 
3035  of  tbe  Political  Code  making  it  the  duty  of  the  health 
officer  to  obtain  a  certificate  of  the  cause  of  death,  and  upon 
receiving  it,  to  issue  a  permit  for  interment.  Such  permit  can- 
not authorize  interment  in  a  place  lawfully  prohibited.     (Id.) 

4.  Unlawful  Contract  With   Supervisors — City  not  Bound. — The 

city  cannot  be  bound  by  the  unauthorized  acts  of  its  agents; 
and  the  plaintiff,  in  making  a  contract  with  the  supervisors  for 
the  erection  of  walls  or  fences  and  other  improvements  on 
cemetery  lands  granted  by  them  to  the  plaintiff,  was  bound  to 
know  that  they  had  no  power  to  devote  the  lands  to  any  other 
than  public  uses,  or  to  make  such  contract  with  the  plaintiff. 
(Id.) 

CERTIFICATE  OF  DEPOSIT.     See  Banks. 

CERTIORARI.    See  Contempt,  3;  Costs;  Estates  of  Deceased  Per- 
sons, 39;  Sanitary  District,  1-5. 

CHATTEL  MORTGAGE.     See  Mortgage,  43-59. 

COMMON  CARRIERS.     See  Negligence,  3-16,  22-28. 

COMMUNITY  PROPERTY. 

1.  Estates  of  Deceased  Persons  —  Action  by  Husband  Against 
Wife's  Administratrix  —  Forum.  —  A  separate  action  in  the 
superior  court  by  a  husband  to  recover  community  prop- 
erty, consisting  of  money  in  the  hands  of  the  administratrix 
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of  his  deceased  wife,  is  brought  in  the  proper  forum;  and  such 
a  case  is  not  the  proper  subject  of  litigation  in  the  probate  de- 
partment of  the  superior  court,  having  jurisdiction  of  her  es- 
tate.    (Fennell  v.  Drinkhouse,  447.) 

2.  Code  Provision  as  to  Real  Estate — Personal  Property  not  In- 
cluded.— Section  1723  of  the  Code  of  Civil  Procedure  giving  the 
probate  court  jurisdiction  to  set  apart  to  the  husband  com- 
munity real  estate,  standing  in  the  name  of  the  wife,  has  no 
application  to  community  personal  property  in  the  wife's  pos- 
session at  the  time  of  her  death,  which  constitutes  no  part  of 
her  estate.    (Id.) 

3.  Action  for  Community  Money — Deposit  by  Wife — Claim  Against 
Estate — Money  Had  and  Received. — An  action  by  the  husband  to 
recover  community  money,  which  was  deposited  in  bank  by  the 
wife  in  her  name,  and  which  came  to  the  possession  of  her 
administratrix,  is  not  upon  a  claim  against  the  deceased,  nor  is 
it  a  suit  against  the  estate,  but  is  for  money  had  and  received 
to  the  use  and  benefit  of  the  plaintiff.     (Id.) 

4.  Presumption  of  Community  Property — Burden  of  Proof. — Money 
deposited  in  bank  by  the  wife  after  marriage  must  be  pre- 
sumed, in  the  absence  of  evidence  to  the  contrary,  to  be  com- 
munity property,  and  the  burden  of  proof  is  upon  her  repre- 
sentative to  show  that  it  was  her  separate  property,  and  in  so 
far  as  such  burden  is  not  sustained,  the  presumption  of  com- 
munity character  is  absolute  and  conclusive.    (Id.) 

5.  Earnings  of  Wife. — Money  earned  by  the  wife  while  living  with 
the  husband  is  community  property.     (Id.) 

6.  Statute  of  Limitations— Possession  of  Wife. — The  possession  of 
community  property  by  the  wife  is  the  possession  of  the  hus- 
band. The  right  of  the  husband  to  its  possession  does  not  de- 
pend upon  its  custody  by  him  prior  to  the  wife's  death;  and  the 
statute  of  limitations  does  not  run  against  an  action  by  the 
husband  to  recover  community  money  from  his  wife's  admin- 
istratrix by  reason  of  the  wife's  custody  thereof  before  her 
death.     (Id.) 

CONSPIRACY.     See  Criminal  Law,  3G-41,  48. 

CONSTITUTIONAL  LAW.  See  License,  1,  5,  9;  Mortgage,  6;  Munic- 
ipal Corporations,  1,  19;  Office  and  Officers,  4-7;  Reclama- 
tion District,  4-6. 

CONTEMPT. 

1 .  Criminal  Law— Privilege  of  Witness— Tendency  to  Criminate— 
Judicial  Question.— A  witness  in  a  criminal  case  cannot  constitute 
himself  an  arbitrary  or  exclusive  judge  as  to  whether  or  not 
the  evidence  called  for  by  a  question  would  tend  to  convict  him 


720  Contempt. 

CONTEMPT  (Continued). 

of  a  felony;  but  it  is  a  matter  which  the  trial  court  is  to  decide, 
subject  to  review  by  the  appellate  court.  (Overend  v.  Superior 
Court,  280.) 

2.  Punishment  for  (Contempt — Untenable  Basis — Testimony  Upon 
Preliminary  Examination — Waiver. — A  punishment  for  contempt 
cannot  properly  be  based  upon  the  ground  that  the  witness  tes- 
tified upon  the  preliminary  examination,  and  thereby  waived  his 
right  to  refuse  to  testify  at  the  trial,  upon  the  ground  that  his 
evidence  would  tend  to  convict  him  of  a  felony.     (Id.) 

8.  Invalid  Proceedings  in  Contempt — Jurisdiction  not  Shown  in 
Order — Certiorari. — An  order  punishing  a  witness  for  contempt 
committed  in  the  presence  of  the  court  by  refusing  to  answer 
questions  on  the  ground  that  his  answer  would  tend  to  convict 
him  of  a  felony,  which  does  not  recite  facts  constituting  the 
contempt,  and  conferring  jurisdiction  upon  the  court,  and  does 
not  show  that  the  questions  asked  were  pertinent  and  material 
to  the  issue,  is  invalid,  and  will  be  annulled  upon  certiorari. 
(Id.) 

4.  Valid  Order — Question  as  to  Knowledge  of  Defendant — Identi- 
fication— Witness  not  Protected. — An  order  punishing  the  wit- 
ness for  contempt  which  recites  that  on  the  trial  of  a  defend- 
ant charged  with  embezzling  the  property  of  the  witness  he  was 
asked  if  he  knew  the  defendant,  and  refused  to  answer  the 
question,  shows  that  the  question  was  material  and  pertinent 
to  the  issue  as  a  means  of  identifying  the  defendant,  and  that 
an  answer  thereto  could  not  in  any  material  degree  tend  to 
convict  the  witness  of  a  felony,  and  that  the  witness  was  not 
protected,  but  was  guilty  of  contempt  in  refusing  to  answer 
the  question.     (Id.) 

5.  Request  for  Dismissal  of  Prosecution. — The  fact  that  during  the 
progress  of  the  trial  of  the  defendant  charged  with  embezzling 
the  property  of  the  witness,  the  latter  asked  the  prosecuting  of- 
ficer to  dismiss  the  charge,  is  of  no  importance,  no  criminal 
proposition  being  shown  which  would  have  justified  the  witness 
in  refusing  to  answer  the  question  as  to  his  knowledge  of  the 
defendant.     (Id.) 

6.  Invalid  Part  of  Judgment — Valid  Separate  Part.— An  invalid 
part  of  the  judgment  for  contempt  ordering  the  petitioner  to  be 
confined  until  the  question  was  answered  does  not  affect  the 
validity  of  an  independent  and  separate  part  of  the  judgment 
imposing  a  fine  and  imprisonment  for  five  days.     (Id.) 

7.  Various  Refusals  to  Testify — Question  as  to  Continuing  Con- 
tempt— Void  Orders — Single   Valid  Order. — Where  there  were 

three  punishments  for  contempt  for  various  refusals  of  the 
witness  to  testify,  but  two  of  them  were  void,  and  are  annulled 
upon  certiorari,  the  question  whether  the  various  refusals  con- 
stituted one  single,  continuing  contempt,  which  could  be  pun- 
ished but  once,  fails  of  merit.  (Id.) 
See  Estates  of  Deceased  Persons,  38-41. 
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CONTRACT. 

1.  Botkhng  Contract-Extra   Work- Written  Order   Required.- 
W  here  by  the  terms  of  a  building  contract  it  was  provided  that 
"no  extra   work  shall  be  allowed  except  where  a   written  or- 
der from  the  architects  is  procured,  approved  by  the  building 
committee."  and  all  increases  of  expenditure  were  required  to 
be  in  writing,  the  owner  of  the  building  cannot  be  charged  with 
extra  work  which  the  contractor  was  orally  requested  by  the 
architects   to   perform,   of  which   request  the  owner  and   the 
building  committee  were  ignorant.     (Gray  v.   La  Societe  Fran- 
chise etc.,  5UG.) 

2.  Provision  for  Arbitration— Value  of  Extra   Work.— Where  the 

contract  provided  that,  in  case  a  dispute  should  arise  between 
the  parties  respecting  the  valuation  of  any  extra  work  two 
arbitrators  should  be  appointed,  with  power  to  choose  an  umpire 
the  decision  of  any  two  of  whom  shall  be  final,  and  such  dis- 
pute arose,  and  no  request  or  attempt  for  arbitration  was  made 
by  the  plaintiff,  and  no  excuse  was  shown  by  him  for  not 
having  made  such  request  or  attempt,  the  plaintiff  is  precluded 
by  the  terms  of  the  contract  from  maintaining  an  action  for 
the  alleged  value  of  extra  work.     (Id.) 

3.  Building  Contract-Invalidity-Breach  oe  Fiduciary  Relation 
by  PrESiDENt  of  Corpor ation.-A  building  contract  for  the  construc- 
tion of  apparatus  for  a  corporation,  executed  in  the  name  of  the 
corporation  by  its  president  and  secretary,  to  a  firm  of  which 
the  president  is  a  member,  is  in  breach  of  the  fiduciary  relation 
occupied  by  the  president  to  the  corporation  and  its  stock- 
holders, and  is  invalid  without  reference  to  its  fairness  or  un- 
fairness, and  cannot  be  enforced  against  the  corporation.  (Sims 
v.  Petaluma  Gas  Light  Company,  65G.) 

4.  Recovery  Upon  Quantum  MERuiT.-Though  no  action  can  be 
maintained  upon  the  contract,  an  action  in  the  nature  of  a 
quantum  meruit  will  lie  in  favor  of  the  firm  or  its  assignee  to 
recover  the  reasonable  value  of  the  work,  labor,  and  services 
performed  and  materials  furnished  in  the  erection  and  construc- 
tion of  the  apparatus.     (Id.) 

5.  Trial  Upon  Erroneous  Theory  of  Case-Recovery  of  Contract 

^rice-Iivdings  Against EviDENCE.-Wherethecase  was  tried  upon 
the  part  of  the  plaintiff  on  the  erroneous  theory  that  the  con- 
tract was  valid,  and  no  testimony  was  introduced  showing  the 
amount  of  the  work  and  labor,  or  the  value  of  the  services  ren- 
dered and  the  evidence  showed  that  the  apparatus  was  not 
completed  according  to  the  contract,  the  recovery  of  the  amount 
of  the  contract  price  cannot  be  sustained;  and  findings  that  the 
work  was  completed  according  to  the  contract,  and  that  the 
amount  recovered  was  the  reasonable  value  of  the  apparatus 
are  unsupported  by  the  evidence.    (Id.) 

6.  Improper  Exclusion   of  Evidence— Benefit  to  Defendant.— The 
exclusion  of  evidence  offered  by  the  defendant  to  show  whether 
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the  defendant  had  received  any  benefit  from  the  construction  of 
the  apparatus,  or  from  the  work  and  labor  performed  and  mate- 
rial furnished  by  the  builders  in  the  erection  thereof,  or  whether 
it  had  added  any  value  to  the  original  plant,  is  erroneous.     (Id.) 
See  Attorney  and  Client;  Building    and    Loan    Associations; 
Cemetery,  4;  Execution,  15;  Justice's  Court,  1;  Mechanics' 
Liens;  Mistake,  8;  Street  Assessment;  Sureties;  Swamp  and 
Overflowed  Lands,  2,  3;  Vendor  and  Vendee. 

CONVERSION. 

1.  Lost  Shares  of  Stock — Identity — Conflicting  Claims — Burden 
of  Proof. — In  an  action  for  the  alleged  conversion  of  shares  of  stock 
lost  by  the  plaintiff,  where  it  appears  that  one  of  the  defend- 
ants found  certain  shares  of  stock,  which  were  claimed  by  a 
codefendant,  and  were  disposed  of  by  such  codefendant  through 
his  broker,  and  the  title  of  the  plaintiff  thereto  is  denied,  the 
burden  of  proof  is  upon  the  plaintiff  to  show  that  the  identical 
certificates  lost  by  him  were  found  by  such  defendant.  (Mc- 
Fadden  v.  Goettert,  333.) 

2.  Support  of  Verdict. — Where  the  jury  found  for  the  defendants 
under  an  instruction  of  the  court  not  excepted  to  as  to  the  bur- 
den of  proof  resting  upon  the  plaintiff  to  show  identity  of  the 
certificates  lost  and  found,  and  the  evidence  for  the  plaintiff 
is  such  that  the  jury  might  disregard  it  on  the  question  of  iden- 
tity, its  verdict  and  the  action  of  the  court  in  refusing  to  set 
it  aside  will  not  be  disturbed  upon  appeal.    (Id.) 

See  Attachment,  1. 

CORPORATION. 

1.  Insolvent  Corporation' — Action  by  Creditors — Unpaid  Stock  — 
Relief  Within  Issues — Ownership  of  Stock  —  Subscription  Imma- 
terial.— In  an  action  by  judgment  creditors  of  an  insolvent  corpora- 
tion to  compel  payment  of  unpaid  shares  of  stock,  'where  the 
averments  of  the  complaint  are  broad  enough  upon  issue  joined, 
and  the  proofs  are  sufficient  to  warrant  a  recovery  against  the 
defendants  as  bona  fide  holders  of  unpaid  stock,  it  is  immaterial 
whether  they  are  shown  to  be  original  subscribers  or  not.  (Tu- 
lare Saw  Lank  v.  Talbot,  43.) 

2.  Overissue  not  Shown  —  Apparent  Oversubscription — Stock  Sub- 
scribed by  Promoter — Deduction — Agency. — Where  it  appears 
that  there  was  no  overissue  in  fact  of  any  shares  of  the  cor- 
poration, but  that  there  was  an  apparent  oversubscription  upon 
the  aggregate  subscription  lists,  due  to  the  fact  that  the  pro- 
moter of  the  corporation  subscribed  a  sufficient  number  of 
shares  to  make  the  entire  subscription  complete,  as  an  assumed 
agent  for  stockholders  thereafter  subscribing  or  taking  shares 
of  stock,  whose  subscriptions  or  shares  taken  were  deducted 
from  his  in  the  original  issuance  of  the  stock,  with  the  acqujes- 
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cence  of  all  parties  concerned,  and  without  any  intended  fraud, 
the  promoter  must  be  deemed  the  agent  of  such  subsequent  sub- 
scribers or  shareholders  and  the  stock  received  by  them  cannot 
be  deemed  an  overissue.     (Id.) 

3.  Release  of  Subscribing  Stockholder  —  Acquiescence. — Though  a 
contract  of  subscription  to  the  stock  of  a  corporation  may  be 
modified  or  annulled  only  by  the  unanimous  consent  of  the 
stockholders,  or  by  the  board  of  directors  duly  authorized  to 
release  it,  yet  such  release  may  be  proved  not  only  by  the  rec- 
ords, but  as  well  by  the  acquiescence  of  the  stockholders,  and 
by  the  fact  that  the  corporation  itself  did  not  regard  it  as  bind- 
ing.    (Id.) 

4.  Substitution  op  Stockholders  —  Assignment. — No  formal  assign- 
ment is  necessary  in  order  to  substitute  one  stockholder  for 
another,     (id.) 

5.  Par  Value  op  Shares — Agreement  Upon  Stub  Certificate — Con- 
struction— Finding — Relief  op  Corporation — Purchase  Below 
Par  not  Authorized. — Where  the  par  value  of  the  shares  was  two 
hundred  dollars  each,  and  defendants  claimed  that  they  had 
paid  their  stock  in  full  by  paying  in  addition  to  their  first  pay- 
ment of  twenty  dollars  per  share,  the  full  sum  of  thirty-four 
dollars  per  share,  under  an  agreement  signed  upon  each  stub 
certificate  by  all  of  the  shareholders  when  the  stock  was  is- 
sued to  pav  one  dollar  per  share  each  month  for  thirty-four 
months,  such  agreement,  in  the  absence  of  proof  of  authority 
from  the  directors  to  sell  the  stock  at  less  than  par,  must  be 
construed,  in  accordance  with  the  finding  of  the  court,  to  be 
not  a  contract  of  purchase,  but  an  agreement  merely  to  relieve 
the  corporation  from  the  necessity  of  making  calls  and  assess- 
ments upon  the  stock.     (Id.) 

6.  Quo  Warranto  Commencement  op  Business  —  Injury  not 
Shown. — In  an  action  of  quo  warranto  to  deprive  a  corporation 
of  its  charter,  upon  the  alleged  ground  that  it  did  not  commence 
the  transaction  of  its  business  within  one  year  from  its  date, 
where  the  court  finds  upon  sufficient  evidence  that  the  corpora- 
tion organized  and  commenced  the  business  for  which  it  was 
incorporated  immediately  after  the  issuance  of  its  certificate  of 
incorporation,  and  thereafter  continued  to  operate  the  same,  and 
that  none  of  its  acts  were  injurious  to  the  public,  nor  to  any 
persons  Interested  in  the  corporation,  the  corporation  and  its 
organizers  are  entitled  to  judgment  (People  v.  Rosenstein-Cohn 
Cigar  Co.,  153.) 

7.  Levy  o^  Assessments— Illegality.— The  levy  of  assessments  upon 
the  shareholders  for  the  purpose  of  compelling  them  to  con- 
tribute money  for  the  benefit  of  the  corporation,  even  if  it  be 
assumed  that  they  are  illegally  levied,  is  not  cause  for  dissolv- 
ing the  corporation.     (Id.) 
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8.  Evidence  —  Testimony  of  Stockholder  —  Amount  of  Interest. 
Where  a  stockholder  of  the  corporation  was  called  as  a  wit- 
ness for  the  plaintiff,  it  is  not  error  to  overrule  a  question  as 
to  the  amount  of  his  interest  in  the  property  of  the  corporation. 
(Id.) 

9.  Records  of  Corporation — Competency  of  Evidence — Good  Faith. 
The  minute-hook  of  the  corporation,  and  testimony  relating  to 
resolutions,  meetings,  adoption  of  by-laws,  and  as  to  who 
were  the  stockholders  and  the  shares  held  by  each,  are  compe- 
tent evidence  as  tending  to  show  that  the  corporation  was  or- 
ganized and  doing  business,  and  to  show  its  place  of  business, 
the  nature  of  the  business  transacted,  the  meetings  of  the 
directors,  and  other  matters  indicating  the  good  faith  of  the 
corporation.     (Id.) 

See  Building  and  Loan  Associations;  Contract,  3-5;  Municipal 
Corporations;  Payment,  1,  2;  Pledge,  4;  Taxation,  6-8;  Trade 
Name,  5,  6. 

COSTS. 

Special  Order  After  Judgment — Appeal — Certiorari. — A  special  order 
made  after  judgment  reducing  the  amount  of  the  judgment  by 
striking  out  the  costs  therefrom  is  appealable,  and  cannot  be 
reviewed  or  annulled  upon  a  writ  of  certiorari.  (Elledge  v. 
Superior  Court,  279.) 

COUNTERCLAIM.    See  Insolvency,  5. 

COURTS.    See  Justice's  Court. 

COVENANT.    See  Deed,  1-3. 

CRIMINAL  LAW. 

1.  Appeal  from  Order  Setting  Aside  Information — Absence  of  Bill 
of  Exceptions— Affirmance.— Upon  appeal  by  the  people  from  an 
order  granting  a  motion  to  set  aside  an  information  for  want 
of  a  legal  commitment,  in  the  absence  of  a  bill  of  exceptions 
to  authenticate  the  papers  used  on  the  hearing  of  the  motion, 
as  provided  by  rule  XXXII  of  this  court,  the  mere  printing  in 
the  record  of  affidavits  and  testimony  taken  and  proceedings 
had  at  the  preliminary  examination  cannot  be  considered,  and 
the  order  must  be  affirmed.    (People  v.  Terrill,  112.) 

2.  Arson  —  Preliminary  Examination  —  Complaint — Failure  to  In- 
dorse Filing — Jurisdiction  of  Magistrate. — The  magistrate  who 
conducted  the  preliminary  examination  of  a  defendant  charged 
with  arson,  upon  a  complaint  made  and  sworn  to  in  the  usual 
way,  and  who  entered  in  his  docket  the  fact  that  the  com- 
plaint was  filed,  and  after  a  hearing  held  the  defendant  to 
answer,  and  indorsed  the  order  on  the  complaint,  did  not  lose 
jurisdiction  by  the  mere  omission  to  indorse  the  fact  of  filing 
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upon  the  complaint,  there  being  no  question  as  to  the  identity 
of  the  complaint,  and  that  the  defendant  was  arrested  upon  it 
and  had  it  read  to  him,  and  was  committed  upon  it  after  due 
hearing.     (People  v.  Hiltel,  577.) 

3.  Evidence — Ownership  of  Burned   Premises  by  Wife  of  Defend- 
ant.— Evidence  is  admissible  to  show  that  the  wife  of  the  defendant 
was  the  owner  of  the  premises  on  which  the  fire   occurred, 
where  the  land  was  fully  identified  as  the  same  as  that  con- 
veyed to  the  defendant  by  deed,  and  by  him  deeded  to  his  wife. 
(Id.) 

4.  Charge  of  Burning  of  Dwelling — Fire  in  "Wine  Cellar  and 
Tank-house. — Where  the  charge  was  only  for  the  burning  of  a 
dwelling,  and  the  proof  showed  that  there  was  also  fire  in  a 
wine  cellar  and  tank-house  near  by,  not  included  in  the  infor- 
mation, and  tended  to  show  that  the  dwelling  would  inevitably 
have  burned  from  the  fire  in  the  cellar  and  tank-house,  it  was 
competent  to  show  what  the  cellar  contained,  and  that  the  three 
buildings  were  apparently  fired  simultaneously.     (Id.) 

5.  Fire  Communicated  to  Dwelling  from  Wine  Cellar. — The  ma- 
licious setting  of  fire  to  a  wine  cellar  by  the  defendant,  which 
caused  the  flames  to  be  communicated  from  the  wine  cellar  to 
the  dwelling-house  near  by,  which  was  charged  to  have  been 
burned  by  the  defendant,  and  which  necessarily  caused  the 
house  to  take  fire  and  be  consumed,  would  constitute  a  burning 
of  the  dwelling  within  the  law  of  the  crime  of  arson,  although 
the  jury  could  not  find  the  defendant  guilty  of  arson  for  setting 
fire  to  the  cellar,  because  not  included  in  the  charge.     (Id.) 

6.  Instruction  —  Circumstantial  Evidence — Absence  of  Definition 
not  Requested. — An  instruction  pointing  out  generally  what  con- 
stitutes direct  or  positive  evidence,  and  that  there  is  another 
kind  of  evidence  called  circumstantial,  "where  it  is  sought  to 
convict  a  person  by  a  chain  of  circumstances  sufficient  in  them- 
selves to  establish  the  guilt  of  the  party  beyond  a  reasonable 
doubt,"  is  not  erroneous  for  omitting  further  to  define  circum- 
stantial evidence,  if  the  court  was  not  asked  to  define  it.     (Id.) 

7.  Erroneous  Requests — Weight  of  Defendant's  Testimony — Proof 
of  Intent  —  Start  of  Fire  Out  of  Dwelling. — Instructions  re- 
quested, that  the  jury  should  give  the  same  weight  to  the 
defendant's  testimony  as  to  that  of  any  other  witness,  that 
intent  to  commit  the  crime  must  be  proved  by  positive  evi- 
dence, and  that  the  defendant  could  not  be  convicted  if  the 
dwelling  caught  fire  from  the  burning  of  the  wine  cellar  or 
tank-house,  were  erroneous,  and  were  properly  refused.     (Id.) 

8.  Assault  With  Intent  to  Commit  Rape — Age  of  Consent. — A  girl 
under  sixteen  years  of  age  is  legally  incapable  of  consenting  to 
sexual  intercourse,  and  an  assault  upon  her  with  intent  to  have 
sexual  intercourse  with  her  is,  in  law,  an  assault  with  iutent  to 
commit  rape.     (People  v.  Johuson,  511.) 
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9.  Indecent  Advances — Intent — Question  op  Fact — Support  of  Ver- 
dict.— The  question  whether  the  intent  with  which  the  defendant 
made  indecent  advances  to  the  prosecuting  witness  was  to  have 
sexual  intercourse  with  her  or  was  only  to  gratify  an  un- 
natural desire,  is  a  question  of  fact  to  be  determined  by  the 
jury  in  view  of  all  the  cicumstances  of  the  case  and  the  acts 
of  the  defendant.  Where  the  evidence  is  such  as  to  justify 
a  reasonable  conclusion  of  the  former  intent,  a  verdict  of  guilty 
of  the  offense  will  not  be  disturbed.     (Id.) 

10.  Abandonment  of  Attempt. — One  who  has  made  an  assault  with 
intent  to  have  sexual  intercourse  with  a  girl  under  the  age  of 
consent  cannot  purge  himself  of  the  offense  of  an  assault  with 
intent  to  commit  rape  by  a  voluntary  abandonment  of  the  at- 
tempt.    (Id.) 

11.  Unconditional  Intent  not  Essential — Completion  of  Offense. — 
It  is  not  necessary  to  such  offense  that  the  accused  should  be 
shown  to  have  intended  to  gratify  his  passion  at  all  events, 
or  to  use  any  force;  but  it  is  enough  to  constitute  the  offense 
if  he  intended  to  have  sexual  intercourse  with  the  child,  and 
took  steps  looking  toward  such  intercourse;  and  the  fact  that 
he  ceased  the  attempt  for  any  reason  would  not  alter  the  com- 
pleted offense  of  an  assault  with  intent  to  commit  rape.     (Id.) 

12.  Evidence  —  Impeachment  of  Witness  by  Party  Calling  Him — 
Surprise. — Parties  may  be  permitted  to  impeach  their  own  witnesses 
by  proof  of  counter-statements  when  they  are  honestly  surprised 
at  adverse  testimony  given  by  them.     (Id.) 

13.  Testimony  of  Prosecuting  Witnesses  at  Preliminary  Examina- 
TI0N — Harmless  Ruling. — The  defendant  is  not  harmed  by  per- 
mission given  to  the  prosecuting  attorney  to  read  questions  and 
answers  given  by  the  prosecuting  witnesses  at  the  prelimi- 
nary examination  and  to  question  the  witnesses  thereupon, 
against  an  objection  that  the  prosecution  was  trying  to  impeach 
his  own  witnesses,  when  the  statements  about  which  the  wit- 
nesses were  questioned  were  substantially  the  same  as  those 
given  at  the  trial.     (Id.) 

14.  Instructions — Distrust  of  False  Witness. — An  instruction  "that 
a  witness  false  in  one  part  of  his  or  her  testimony,  as  the  case 
may  be,  is  to  be  distrusted  in  others,  and  if  you  find  that  any 
witness  in  this  case  has  willfully  testified  falsely  to  any  material 
matter  in  the  case  you  have  a  right  to  entirely  disregard  and 
cast  aside  the  testimony  of  such  witness,"  is  correct,  and  does 
not  unduly  amplify  the  language  of  subdivision  3  of  section  2061 
of  the  Code  of  Civil  Procedure.     (People  v.  Arlington,  231.) 

15.  Naming  of  Prosecdtixg  Witness. — It  is  improper  to  single  out  a 
particular  witness  and  apply  to  him  or  her  the  rule  as  to 
the  distrust  of  a  false  wiiness:  and  where  a  general  instruc- 
tion is  given  as  to  such  rule,  which  is  applicable  to  all  the  wit- 
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nesses  in  the  case,  a  requested  instruction  applying  it  to  the 
prosecuting  witness  is  properly  refused.     (Id.) 

16.  Grand  Larceny — Value  of  Money  Stolen  —  Estimate  in  Gold 
Coin — Exceptions — Appeal — Error  not  Shown  —  Presumption. — 
Upon  appeal  from  a  judgment  of  conviction  of  grand  larceny 
in  stealing  two  hundred  and  fourteen  dollars  in  lawful  money 
of  the  United  States,  where  the  only  evidence  brought  up 
relates  to  certain  exceptions  stated,  which  do  not  include  an 
exception  to  the  absence  of  evidence  that  the  property,  con- 
sisting of  two  hundred  dollars  in  greenback  bills,  ten  dollars 
in  gold,  and  four  dollars  in  silver,  was  worth  more  than  fifty 
dollars  in  gold  coin,  or  to  the  failure  of  the  court  to  instruct 
the  jury  that  its  value  must  be  measured  in  gold  coin,  error 
on  that  subject  is  not  affirmatively  shown,  and  it  must  be  pre- 
sumed upon  appeal  that  the  requisite  evidence  was  supplied. 
(Id.) 

17.  Continuance  op  Presumption  of  Innocence — Import  of  Instruc- 
tion.— The  presumption  of  the  innocence  of  the  accused  continues 

not  only  during  the  taking  of  the  testimony,  but  also  during  the 
deliberations  of  the  jury  and  until  they  reach  a  verdict.  An 
instruction  that  it  "abides  with  him  throughout  the  trial  of 
the  case,  until  the  evidence  convinces  you  to  the  contrary  be- 
yond all  reasonable  doubt,"  is  to  be  construed  as  importing 
that  it  remains  until  the  jury  should  reach  the  conclusion  of 
guilt  beyond  a  reasonable  doubt  in  the  determination  of  their 
verdict,  and  not  as  importing  that  the  presumption  ceased  to 
operate  before  that  time.    (Id.) 

18.  Murder — Sufficiency  of  Evidence — New  Trial — Duty  of  Trial 
Judge — Jurisdiction. — "Where  the  judge  before  whom  a  defendant 
convicted  of  murder  was  tried  is  convinced  that  the  evidence 
was  not  sufficient  to  warrant  the  verdict,  it  is  his  duty  to  grant 
a  new  trial;  and  he  ought  not,  in  such  case,  to  deny  the  new 
trial,  and  leave  it  to  this  court  upon  appeal  to  pass  upon 
questions  of  fact,  upon  which  the  trial  court  alone  has  jurisdic- 
tion to  pass.  This  court  has  appellate  jurisdiction  in  criminal 
cases  on  questions  of  law  alone,  and  cannot  pass  upon  the  in- 
sufficiency of  the  evidence  unless,  as  matter  of  law,  there  is  no 
evidence  tending  to  support  the  verdict.     (People  v.  Tapia,  647.) 

19.  Opinion  of  Judge — Review  Upon  Appeal. — The  opinion  of  the 
trial  judge  is  not  properly  a  part  of  the  record;  and  his  action 
cannot  be  set  aside  merely  because  a  wrong  reason  was  given 
for  it;  yet  where  his  opinion  contained  in  the  record  shows 
that  he  ought  to  have  granted  a  new  trial  for  insufficiency  of 
the  evidence,  although  this  court  cannot  say,  as  matter  of  law, 
that  there  was  no  evidence  tending  to  support  the  verdict,  the 
record  will  be  closely  scrutinized  to  ascertain  errors  of  law,  for 
which  a  new  trial  should  be  granted.    (Id.) 
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20.  Evidence  —  Corpus  Delicti  —  Admissions  of  Defendant. —Tie 
corpus  delicti  involving  all  the  elements  of  the  crime,  must  be 
established  independently  of  evidence  which  merely  tends  to 
connect  the  defendant  with  the  crime  charged;  and  the  admis- 
sions or  confessions  of  the  defendant  cannot  be  considered  as 
evidence  of  the  corpus  delicti,  nor  used  to  establish  any  neces- 
sary element  in  the  commission  of  the  crime.     (Id.) 

21.  Refusal  to  Instruct  as  to  Corpus  Delicti — Request  Subject  to 
Criticism — Prejudicial  Error. — Where,  from  the  peculiar  state  of 
the  evidence,  it  appears  that  the  jury  may  have  considered,  and 
probably  did  consider,  evidence  of  the  defendant's  confessions 

in  determining  that  the  corpus  delicti  had  been  sufficiently  proved, 
it  was  prejudicial  error  for  the  court  to  refuse  wholly  to  in- 
struct the  jury  as  to  the  necessity  for  independent  proof  of  the 
corpus  delicti;  and  notwithstanding  the  fact  that  requested  in- 
structions on  that  point  were  subject  to  criticism,  if  they  would 
not  have  prejudiced  the  prosecution,  it  was  the  duty  of  the 
court  either  to  give  them  as  requested,  or  to  give  them  as  cor- 
rectly modified.     (Id.) 

22.  Duty  of  Court  as  to  Instructions — Paramount  and  Vital  Ques- 
tion.— It  is  the  duty  of  the  court,  in  charging  the  jury  in  a  crim- 
inal case,  to  instruct  them  as  to  "all  matters  of  law  necessary 
for  their  information."  Although,  ordinarily,  a  judgment  will 
not  be  reversed  for  want  of  full  instructions  upon  points  upon 
which  no  instruction  is  asked,  yet  the  court  is  not  justified  in 
refusing  to  instruct  at  all  upon  a  paramount  and  vital  question 
in  a  case  involving  the  life  or  liberty  of  the  accused,  merely  be- 
cause a  particular  form  of  instruction  asked  by  defendant's 
counsel  might  be  safely  refused.    (Id.) 

23.  Inapplicable  Instruction  —  Burden  of  Proof  —  Assumption  of 
Proved  Homicide — Case  of  Disputed  Homicide — Error  not  Harm- 
less.— An  inapplicable  instruction  as  to  the  burden  of  proof  of 
circumstances  of  mitigation,  or  that  justify  or  excuse  the 
homicide,  proceeding  upon  the  assumption  that  the  commission 
of  the  homicide  is  proved,  is  not  to  be  considered  harmless  in  a 
case  where  the  commission  of  any  homicide  is  in  doubt,  and 
the  only  question  in  the  case  is  as  to  whether  the  defendant 
committed  a  homicide.     (Id.) 

24.  Conviction  of  Manslaughter — Insufficiency  of  Evidence— Whisky 
Given  Under  Physician's  Instruction.  —  A  conviction  for  man- 
slaughter grounded  on  the  criminal  purpose  or  criminal  negli- 
gence of  the  defendant  in  giving  whisky  to  the  deceased,  which 
caused  his  death,  cannot  be  supported  where  there  is  no  evidence 
that  defendant  ever  gave  any  whisky  to  the  deceased  except  as 
a  nurse  in  pursuance  of  the  instruction  of  the  attending  physi- 
cian, or  that  the  deceased  came  to  his  death  by  reason  of  any 
act  of  the  defendant.    (People  v.  Anderson,  352.) 
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25.  Last  Illness  op  Deceased — Keeping  Liquor  for  Medicinal  Use. — 
Where  it  appears  that  the  deceased  lay  confined  to  his  bed  in 
a  very  weak  condition  in  the  last  stages  of  Brlght's  disease, 
the  jury  were  not  authorized  to  hold  that  it  was  criminal  negli- 
gence for  the  defendant,  as  a  nurse,  to  keep  whisky  in  the 
room  for  medicinal  use,  or  to  keep  a  flask  thereof  beneath  the 
mattress  for  such  use,  where  there  is  no  evidence  that  the  de- 
ceased drank  any  of  it  other  than  as  prescribed  by  his  physician, 
and  the  testimony  of  the  physician  renders  it  improbable  that  he 
did  so.     (Id.) 

26.  Procuring  of  Check  from  Deceased— Taking  Advantage  of  Weak- 
ness.— The  procuring  of  a  check  from  the  deceased  by  the  defendant 
by  taking  advantage  of  the  weakness  and  the  impaired  con- 
dition of  the  mind  of  the  deceased,  for  mere  purposes  of  greed, 
and  the  unsuccessful  endeavor  to  cash  the  same,  does  not  tend 
to  show  that  whisky  was  given  to  him  for  that  purpose,  or  that 
any  act  of  the  defendant  caused  his  death.     (Id.) 

27.  Homicide — Review  Upon  Appeal — Bill  of  Exceptions — Recitals  of 
Evidence  not  Introduced. — Upon  an  appeal  from  a  judgment  of 
conviction  of  murder,  recitals  made  in  the  bill  of  exceptions 
of  the  contents  of  a  dying  declaration  of  the  deceased  used  on 
the  preliminary  examination,  and  of  other  evidence  and  facts 
stated  by  the  judge  when  he  pronounced  sentence,  which  do  not 
appear  to  constitute  part  of  the  evidence  introduced  at  the  trial, 
cannot  be  considered  by  this  court.     (People  v.  Brooks,  311.) 

28.  Support  of  Verdict  —  Request  for  Help  by  Police  Officer — 
Murderous  Pursuit  of  Deceased. — The  evidence  reviewed,  and  the 
request  of  a  police  officer  to  the  defendant  for  help  from  a  sup- 
posed present  danger  from  the  deceased  held  not  sufficient  to 
justify  the  defendant  in  a  murderous  pursuit  of  the  deceased, 
the  evidence  of  which  supported  the  verdict  of  the  jury.     (Id.) 

29.  Instructions — Refusal  of  Requests — Arrest — Rights  of  Citizen 
Called  to  Aid  Officer. — Where  the  instructions  given  fully  in- 
formed the  jury  as  to  the  rights,  duties,  and  immunities  of 
a  citizen  called  upon  to  aid  a  peace  officer  in  making  an  arrest, 
the  refusal  of  requested  instructions  upon  that  subject  substan- 
tially included  in  those  given  cannot  be  prejudicial  to  the  de- 
fendant.    (Id.) 

30.  Murder  in  Second  Degree — Sentence — Imprisonment  for  Life. — 
Under  sections  190  and  071  of  the  Penal  Code,  a  defendant  con- 
victed of  murder  in  the  second  degree  may  be  sentenced  to  im- 
prisonment for  life.     (Id.) 

31.  Perjury — Indictment — Assignment  of  Perjury — Arsence  of  De- 
murrer.— An  indictment  for  perjury  which,  after  setting  out  the 
testimony  alleged  to  have  been  falsely  given  in  the  matter 
of  the  probate  of  an  alleged  will,  avers  generally  "that  said 
statements   made   as  aforesaid"   by  the  defendant   "were  then 
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and  there  false  and  untrue,"  and  were  known  by  the  de- 
fendant to  be  so  at  the  Time  of  making  them,  contains  a  suffi- 
cient assignment  of  perjury  in  the  absence  of  a  demurrer  to  the 
indictment.     (People  v.  Rodley,  240.) 

32.  Waiver  op  Uncertainty — Motion  to  Arrest  Judgment. — Uncer- 
tainty in  the  assignment  of  perjury  as  to  the  falsity  of  numer- 
ous statements  of  the  defendant  charged  to  have  been  perjurous, 
in  not  conforming  fully  to  the  requirements  of  sections  950  and 
952  of  the  Penal  Code,  is  waived  by  a  failure  to  demur  to  the 
indictment,  and  cannot  be  taken  advantage  of  after  trial  upon 
the  merits  by  a  motion  in  arrest  of  judgment.     (Id.) 

33.  Averment  op  "Materiality."  — An  allegation  in  the  indictment 
that  the  testimony  alleged  to  be  false  "was  then  and  there 
material  to  the  issue  and  matter  being  heard  in  said  proceed- 
ing," is  a  sufficient  averment  as  to  materiality.     (Id.) 

34.  Amendment  op  Indictment  Before  Arraignment  —  Correction 
op  Mistake. — An  indictment  may  be  resubmitted  to  the  grand 
jury  by  the  court  for  the  amendment  thereof  by  the  correction 
of  a  mistake  occasioned  by  inadvertence,  where  the  defendant 
has  not  been  arraigned  and  has  not  pleaded  thereto,  and  is 
injured  in  no  way  by  the  correction.    (Id.) 

35.  Perjury  Upon  Probate  op  Will — Evidence — Affidavits  Used 
Upon  Hearing. — Upon  the  trial  of  a  charge  of  perjury  committed 
upon  the  hearing  of  the  probate  of  a  will,  the  affidavit  of  the 
publication  of  the  notice  of  hearing  and  the  other  affidavits 
used  in  the  probate  proceeding  are  admissible  as  part  of  the 
record  of  the  matter  in  which  the  perjury  is  charged  to  have 
been  committed,  and  are  competent  evidence  to  prove  the 
matters  therein  stated.     (Id.) 

36.  Circumstantial  Proof  of  Conspiracy — Probate  op  Fictitious 
Will — Attempted  Bribery — Concert  of  Action. — Evidence  of  the 
testimony  given  at  the  hearing  of  the  probate  matter,  and 
that  the  alleged  will  was  fictitious  and  was  written  by  the 
proponent,  who  was  named  as  a  beneficiary  thereunder,  and  that 
both  the  proponent  of  the  will  and  the  defendant  had  attempted 
by  offers  of  bribery  to  secure  another  person  as  a  subscribing 
witness  to  the  will  after  the  death  of  the  alleged  testator,  is 
competent  and  sufficient  proof  of  a  concert  of  action  between 
the  proponent  and  the  subscribing  witnesses  to  accomplish  one 
common  criminal  purpose,  and  establishes  a  conspiracy  between 
them  by  the  circumstantial  method  of  proof.     (Id.) 

37.  Declarations  and  Acts  op  Coconspirator. — Where  a  conspiracy  is 
established  between  the  defendant  and  other  persons,  the  decla- 
rations and  acts  of  a  coconspirator  made  and  done  in  course  of 
carrying  out  the  rommon  criminal  design  are  competent  evi- 
dence against  the  defendant.    (Id.) 
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38.  Order  of  Proof  of  Conspiracy  and  of  Declarations — Discretion. 
Where,  on  tbe  whole  testimony,  the  conspiracy  is  proved  be- 
yond doubt,  the  order  of  proof  thereof  is  in  the  discretion  of 
the  court;  and  it  may  permit  additional  evidence  of  conspiracy 
after  the  admission  of  the  declarations  of  a  coconspirator.     (Id.) 

39.  General  Objection  to  Conversation— Declaration  as  to  Bribery 
of  Defendant — Objection  not  Urged — Instruction. — "Where  the 
defendant  offered  only  a  general  objection  to  proof  of  a  con- 
versation of  the  proponent  of  the  will  as  a  coconspirator,  much 
of  which  was  certainly  competent,  and  raised  no  special  ob- 
jection to  her  particular  declaration  that  the  defendant  was  to 
receive  five  thousand  dollars  for  witnessing  the  will,  and  did 
not  move  to  strike  out  that  declaration  as  incompetent  to  prove 
the  conspiracy,  and  an  instruction  was  given  at  his  request 
that  her  declarations  conld  not  be  considered  unless  the  jury 
first  find  from  the  evidence  beyond  reasonable  doubt  that  a 
conspiracy  existed  between  them,  it  will  not  be  inquired  upon 
appeal  whether  such  particular  declaration  was  hearsay  evi- 
dence or  not.    (Id.) 

40.  Broad  Motion  to  Strike  Out  Declarations. — A  motion  to  strike 
out  the  evidence  of  a  witness  as  to  the  declarations  of  a  co- 
conspirator which  covers  competent  evidence  of  such  declara- 
tions is  too  broad,  and  is  properly  overruled.     (Id.) 

41.  Object  of  Conspiracy — Declarations  of  Coconspirator  After 
Perjury — Influencing  "Witness  Before  Grand  Jury. — Where  it 
appears  that  the  object  of  the  conspiracy  was  not  merely  to 
probate  the  false  will,  but  to  "loot"  the  estate,  and  that  it  was 
still  necessary  for  the  conspirators  to  avoid  detection  and  im- 
prisonment, and  to  keep  up  the  deception  before  the  probate 
court,  evidence  of  the  declarations  of  the  proponent  of  the  will 
made  after  the  date  of  the  alleged  perjury,  showing  that  she 
sought  to  induce  one  to  whom  she  had  offered  a  bribe  to  be- 
come a  subscribing  witness  to  the  false  will,  not  to  testify  be- 
fore the  grand  jury  is  admissible  against  the  defendant,  as 
being  evidence  of  the  declarations  of  a  coconspirator  made  in 
furtherance  of  the  common  design,  and  not  made  after  its  ac- 
complishment.    (Id.) 

42.  Self-serving  Declarations  —  Corroboration — Motive  —  Absence 
of  Proof. — Declarations  of  the  defendant,  testified  to  by  himself  to 
have  been  made  soon  after  the  death  of  the  alleged  testator, 
that  the  alleged  will  was  then  in  existence,  are  self-serving  and 
inadmissible  to  corroborate  his  evidence,  in  the  absence  of  proof 
that  they  were  made  at  a  time  when  he  had  no  motive  or  in- 
terest to  fabricate  them,  and  of  evidence  tending  to  show 
when  the  criminal  design  was  first  conceived.     (Id.) 

43.  Declaration  of  Deceased — Intention  to  Remember  Proponent  of 
Will — Incompetent  Evidence. — The  declaration  of  the  deceased  as 
to  his  intention  to  remember  the  proponent  of  the  false  will 
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for  her  kindness  to  hiin  is  not  competent  evidence  on  questions 
pertaining  solely  to  the  formal  execution  of  the  will,  or  upon  a 
charge  of  false  swearing  as  to  its  execution.     (Id.) 

44.  Materiality  of  Perjured  Evidence — Probate  of  Attested  Olo- 
graphic Will. — Where  the  petition  for  probate  of  the  alleged  will 
stated  the  petitioner's  belief  that  the  will  was  wholly  written, 
dated,  and  signed  by  the  testator,  and  also  stated  facts  show- 
ing its  formal  execution  and  attestation  before  subscribing  wit- 
nesses, and  the  court  decreed  both  that  it  was  olographic  and 
was  executed  as  a  nonolographic  will  should  be,  the  defend- 
ant's testimony  to  the  execution  and  attestation  of  the  will 
was  material  to  the  matter  before  the  court.     (Id.) 

45.  Form  of  Oath  of  Defendant. — It  is  not  material  to  the  charge  of 
perjury  whether  the  defendant  was  sworn  in  the  probate  pro- 
ceeding in  the  usual  form,  or  otherwise.     (Id.) 

46.  Jurisdiction  of  Probate  Proceeding — Recitals  in  Decree — Proof 
of  Publication — Power  of  Court. — The  jurisdiction  of  the  court 
over  the  probate  proceeding  is  to  be  determined  from  the 
record  thereof;  and  where  the  decree  contains  all  the  necessary 
recitals  to  show  that  the  court  had  jurisdiction  over  the  mat- 
ter of  the  petition  for  probate,  which  was  shown  to  have  been 
filed,  it  is  immaterial  whether  the  affidavit  of  publication  of 
the  notice  of  hearing  was  regular  or  defective.  The  court 
having  jurisdiction  had  power  to  hear  the  evidence  as  to  the 
will,  and  to  permit  a  new  affidavit  of  publication  to  be  filed 
thereafter,  if  necessary.    (Id.) 

47.  Direct  Evidence  of  Perjury — Falsity  of  Testimony — Construc- 
tion of  Code. — The  rule  laid  down  in  section  1988  of  the  Code  of 

Civil  Procedure  requiring  direct  evidence  in  cases  of  perjury 
means  that  there  must  be  direct  evidence  only  as  to  the  falsity 
of  the  testimony  charged  to  be  perjury.     (Id.) 

48.  Direct  Testimony  of  Accomplice — Corroboration — Credibility — 
Province  of  Jury. — An  accomplice  may  be  the  one  witness  giving 
the  direct  and  positive  evidence  required  by  section  1968  of  the 
Code  of  Civil  Procedure  in  cases  of  perjury,  in  connection  with 
other  corroborating  circumstances,  required  by  that  section  in 
case  of  any  single  witness;  and  the  credibility  of  such  accom- 
plice and  the  weight  of  his  testimony  is  a  question  for  the  jury 
in  such  cases  as  in  others.     (Id.) 

49.  Requested  Instructions  Covered  by  Charge  Given. — It  is  not 
error  to  refuse  requested  instructions  substantially  covered  by 
the  charge  given.     (Id.) 

50.  Error  in  Requested  Instructions. — The  defendant  cannot  assign 
error  in  instructions  given  at  his  own  request.     (Id.) 

51.  Caution  as  to  Oral  Admissions— Province  of  Jury. — Instructions 
invading  the  province  of  the  jury  in  cautioning  them  against 
testimony  of  oral  admissions  and  statements  should  be  rejected. 
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Any  instruction  given  on  that  subject  should  be  confined  as 
nearly  as  possible  to  the  language  of  subdivision  4  of  section 
20(31  of  the  Code  of  Civil  Procedure.     (Id.) 

52.  Reasonable  Doubt — Duty  op  Individual  Jurors — Improper  In- 
struction.— A  requested  instruction  to  the  effect  that  it  is  the  duty 
of  each  juror  to  decide  the  question  of  reasonable  doubt  for 
himself,  "and  not  to  compromise  or  sacrifice  his  views  or 
opinions  of  the  case  in  deference  to  the  views  or  opinions  of 
others,"  is  properly  refused.    (Id.) 

53.  Circumstances  Corroborating  Direct  Witness — Requested  In- 
structions.— Section  1968  of  the  Code  of  Civil  Procedure  does  not 
require  "strong"  corroborating  circumstances  to  sustain  the 
direct  evidence  of  one  witness  to  the  fact  of  perjury,  and  an 
instruction  containing  that  word  is  properly  modified  by  strik- 
ing it  out.  Where  full  instructions  are  given  as  to  the  necessity 
of  corroborating  circumstances  established  by  independent  evi- 
dence of  such  a  character  as  clearly  to  turn  the  scale  and 
overcome  the  oath  of  the  defendant  and  the  presumption  of  his 
innocence,  a  requested  instruction  that  the  corroborative  evi- 
dence, if  true,  must  make  the  facts  sworn  to  by  the  defendant 
not  true,  is  properly  refused.     (Id.) 

54.  Criminal  Intent — Intent  to  Swear  Falsely — Requested  Instruc- 
tion.— The  intent  to  swear  falsely  is  the  "specific  criminal  intent" 
req\iired  in  cases  of  perjury;  and  where  the  instructions  given 
cover  that  subject,  a  general  instruction  requested  that  the  tes- 
timony must  have  been  given  with  a  "specific  criminal  intent," 
not  specified  in  the  requested  instruction,  is  properly  refused. 
(Id.) 

55.  Burden  op  Proof  —  Reasonable  Doubt — Preponderance  of  Evi- 
dence— Instructions.— Where,  in  addition  to  instructions  given 
that  the  burden  of  proof  is  on  the  prosecution,  and  that  the  jury 
must  be  entirely  satisfied  of  defendant's  guilt  before  they  can 
convict,  they  are  instructed  that  "if,  upon  such  proof,  there  is 
a  reasonable  doubt  remaining,  the  accused  is  entitled  to  the 
benefit  of  it  by  an  acquittal,  for  it  is  not  sufficient  to  establish 
a  probability,  though  a  strong  one,  arising  from  the  doctrine  of 
chances  that  the  fact  charged  is  more  likely  to  be  true  than 
the  contrary,  but  the  evidence  must  establish  the  truth  of  the 
fact  to  a  reasonable  and  moral  certainty,"  etc.,  the  charge  is  the 
equivalent  of  a  requested  instruction  that  no  mere  preponderance 
of  evidence  would  warrant  a  conviction,  and  it  is  not  error  to  refuse 
it.     (Id.) 

56.  Improper  Remark  of  Distrtct  Attorney — Defendant  not  Injured. 
An  improper  remark  of  the  district  attorney  as  to  the  prompt- 
ness of  the  verdict  of  a  jury  on  a  contest  of  the  alleged  will 
is  not  prejudicial  to  the  defendant,  where  it  appears  that  he 
admitted  at  the  trial  that  the  will  was  bogus  and  was  not  in 
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the  handwriting  of   the  deceased,  and   it  was   proven  without 
conflict  that  the  will  and  the  signature  of  the  alleged  testator 
was  written  by  the  proponent  of  the  will.     (Id.) 
See  Contempt. 

DAMAGES.    See  Execution,  10,  11;  Negligence,  22,  26;  Negotiable 
Instruments,  7-13;  Nuisance;  Water  and  Water  Rights. 

DEBTOR  AND  CREDITOR.    See  Building  and  Loan  Associations; 
Divorce,  1-3;  Fraudulent  Conveyance;  Insolvency. 

DEED. 

1.  Deed  op  Grant — Implied  Covenant  Against  Taxes. — The  cov- 
enant against  encumbrances  implied  from  a  deed  of  grant  embraces 
taxes  levied  for  the  fiscal  year  succeeding  the  date  of  the  grant, 
which  were  a  lien  upon  the  land  as  of  the  first  Monday  of 
March  preceding  the  date  of  the  grant.     (McPike  v.  Heaton,  109.) 

2.  Personal  Covenant — Action  by  Succeeding  Grantee. — The  cov- 
enant implied  against  the  encumbrance  of  such  taxes  is  a  per- 
sonal covenant,  as  would  be  any  covenant  against  encum- 
brances, express  or  implied,  which  does  not  run  with  the 
land,  or  pass  to  an  assignee  or  succeeding  grantee.  A  suc- 
ceeding grantee  who  has  paid  the  taxes  cannot  maintain  an 
action  against  the  first  grantor  upon  the  covenant  implied  from 
his  deed  of  grant.    (Id.) 

3.  Personal  Liability  of  Owner  of  Land — Remedy  Against  Land. 
There  is  no  personal  liability  of  the  owner  of  land  to  pay  the 
taxes  levied  and  made  a  lien  thereupon;  and  the  payment  of 
such  taxes  can  be  enforced  only  by  a  sale  of  the  land  in  the 
mode  prescribed  by  statute.     (Id.) 

4.  Exchange  of  Lands — Delivery  of  Deeds — Escrow — Relation — 
Rights  of  Parties. — Deeds  placed  in  escrow  upon  an  exchange  of 
lands,  when  finally  delivered  after  all  the  conditions  of  the  agree- 
ment have  been  fulfilled,  relate  to  the  date  of  their  execution, 
and  the  rights  of  the  parties  are  the  same  as  if  the  deeds  had 
been  fully  delivered  on  such  date.     (Marr  v.  Rhodes,  2G7.) 

5.  Delivery  of  Possession  of  Ranch — Title  to  Crop. — Where,  at  the 
time  of  the  placing  of  the  deeds  in  escrow,  possession  was  de- 
livered to  the  plaintiff  of  the  land  exchanged  by  the  defendant, 
upon  which  a  prune  crop  was  then  growing,  and  plaintiff  there- 
after defrayed  the  expenses  of  caring  for  and  gathering  the 
crop,  he  is  the  owner  thereof,  and  entitled  to  its  proceeds  as 
against  the  defendant.     (Id.) 

6.  Action  for  Proceeds  of  Crop — Counterclaim — Expense  Incurred 
by  Defendant — Amendment  to  Answer. — In  an  action  to  recover 
the  proceeds  of  a  prune  crop  belonging  to  the  plaintiff,  which 
was  taken  and  sold  by  the  defendant,  where  it  appears  that  the 
defendant  had  expended  a  certain  sum  for  labor  and  supplies 
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in  raising  the  crop,  and  sought  to  have  it  considered  as  an  off- 
set or  counterclaim  to  plaintiff's  demand,  it  is  error  to  refuse 
to  allow  an  amendment  to  the  answer  to  plead  the  same  upon 
such  terms  as  may  be  just  under  the  circumstances.     (Id.) 
See  Notary  Public;  Trust  Deed;  Vendor  and  Vendee. 

DIVORCE. 

1.  Action  for  Divorce  and  Alimony — Wife  not  a  Creditor  Prior  to 
Decree. — A  wife,  at  the  time  of  the  commencement  of  an  action 
for  divorce  and  permanent  alimony,  is  not  in  strictness  a  cred- 
itor of  the  husband  until  she  obtains  her  decree  for  divorce  and 
alimony.     (Tuers  v.  Tuers,  625.) 

2.  Right  of  Divorced  Wife  to  Assail  Husband's  Transfer.  —  The 
divorced  wife  cannot  assail  a  transfer  made  by  the  husband 
after  suit  commenced  and  prior  to  her  decree  for  divorce  and 
alimony,  merely  on  the  ground  that  it  was  void  as  to  creditors; 
but  under  section  3439  of  the  Civil  Code  she  may  avoid  a 
transfer  so  made  if  it  is  alleged  and  proved  to  have  been  made 
with  intent  to  delay  and  defraud  her  of  her  just  demands  and 
property  rights  in  the  divorce  action;  but,  in  order  to  recover, 
she  must  prove  the  material  averments  of  her  pleadings.     (Id.) 

3.  Transfer  by  Husband  in  Good  Faith. — Where  it  appears  in  proof 
and  is  found  by  the  court  that  the  husband,  after  the  com- 
mencement of  the  action  for  divorce,  and  prior  to  the  decree, 
made  a  transfer  of  real  estate  to  his  daughter  in  good  faith, 
in  consideration  of  her  agreement  to  support  him  for  life,  and 
without  knowledge  at  the  time  of  the  transfer  that  the  action 
for  divorce  had  been  commenced  or  was  contemplated,  the  di- 
vorced wife  cannot  avoid  such  transfer.     (Id.) 

4.  Custody  of  Children — Modification  of  Decree — Disobedience  to 
Orders — Appeals — Dismissal. — The  disobedience  of  the  defendant 
in  an  action  of  divorce  to  orders  of  the  court  requiring  him 
to  bring  a  child,  who  was  in  the  state  of  New  York,  into  this 
state,  whose  custody  was  awarded  to  him  by  the  decree,  and 
was  subsequently  awarded  to  plaintiff  by  a  modification  of 
the  decree,  after  defendant  had  obtained  the  judgment  of  a 
New  York  court  awarding  the  custody  of  the  child  to  him,  is 
not  a  legal  ground  for  dismissing  his  appeals  from  the  decree 
and  from  an  order  denying  a  new  trial  and  from  the  order 
modifying  the  decree.     (Vosburg  v.  Vosburg,  628.) 

EASEMENT.    See  Adverse  Possession. 

EJECTMENT.     See  Pleading,  6. 

ELECTION.    See  Estates  of  Deceased  Persons,  13,  14. 

ESCROW.    See  Deed,  4-6. 
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1.  Rights  of  Heirs— Subjection  to  Debts — Subsequent  Statute  Peb- 
mitting  Mortgage — Power  of  Legislature. — The  eights  of  the  heirs 
of  a  deceased  person  are  subject  to  the  burden  of  his  debts, 
which  the  real  estate  may  be  sold  to  pay;  and  a  subsequent 
statute  permitting  a  mortgage  of  the  unadministered  estate  to 
pay  the  debts,  passed  after  the  death,  does  not  create  a  new 
burden,  nor  interfere  with  the  vested  rights  of  the  heirs,  but 
provides  merely  for  a  change  in  the  form  of  the  burden,  which 
is  within  the  powrer  of  the  legislature.  (.Murphy  v.  Farmers' 
etc.  Bank  of  Los  Angeles,  115.) 

2.  Increased  Interest — Incident  to  Power. — The  allowance  of  an 
increased  rate  of  interest  upon  the  mortgage  security  is  a  mere 
incident  of  the  power  of  the  legislature  to  change  the  form  of 
the  burden,  and  does  not  affect  the  question  of  power.    (Id.) 

3.  Order  Allowing  Mortgage — Private  Debt  of  Executrix — Part 
Loan  to  Estate — Foreclosure — Validity  of  Title — Trust. — Where 
the  court  permitted  a  mortgage  to  be  executed  to  pay  the 
indebtedness  of  the  estate,  and  it  was  executed  in  part  for 
a  private  debt  of  the  executrix  and  in  part  for  money  loaned 
to  the  estate  to  pay  its  indebtedness,  the  title  obtained  by  the 
mortgagee  under  foreclosure  is  not  void,  but  the  application  of 
the  purchase  money  to  the  payment  of  such  private  debt  is  a 
breach  of  trust,  for  which  the  mortgagee,  being  a  party 
thereto,  is  responsible,  to  the  extent  to  which  the  mortgage  was 
not  binding  upon  a  minor  heir.    (Id.) 

4.  Action  by  Heir  to  Quiet  Title  —  Accounting  of  Trust — Plead- 
ing.— The  title  acquired  by  the  mortgagee  under  foreclosure  not  being 
void,  the  minor  heir,  whose  rignts  were  not  concluded  by  the 
breach  of  trust,  cannot  maintain  an  action  to  quiet  title  against 
the  mortgagee,  but  can  only  compel  an  accounting  of  the  trust 
for  the  benefit  of  the  estate,  under  pleadings  appropriate  for 
that  purpose.     (Id.) 

c".  Orders  Modifying  Family  Allowance — Undecided  Question  as 
to  Original  Order — New  Orders  not  Void. — Without  deciding  the 
question  whether  an  order  making  a  family  allowance  until 
further  order  of  the  court  became  void  ipso  facto  upon  the  re- 
turn of  the  inventory,  or  expired  by  limitation  one  year  from 
its  date  by  reason  of  the  insolvency  of  the  estate,  an  order, 
made  more  than  three  years  from  the  date  of  the  original 
allowance,  modifying  it,  and  a  subsequent  order  of  modifica- 
tion thereof,  are  not  void  upon  their  face,  and  may  be  con- 
sidered as  new  and  independent  orders,  within  the  jurisdiction 
of  the  court.     (Estate  of  Bell,  1.) 

ci.  Solvency  of  Estate — Res  Ad  judicata — Payments  by  Executrix 
— Collateral  Attack  by  Creditors. — Each  of  such  orders  con- 
stitutes an  ndjudication  that  the  estate  was  solvent  when  it  was 
made;  and  where  no  direct  attack  was  made  upon  such  adjudi- 
cation by  appeal  or  motion  to  set  it  aside,  it  cannot  be  collater- 
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ally  attacked  by  the  creditors  by  impeaching  payments  made  in 
pursuance  thereof  by  the  executor,  on  the  ground  that  the 
estate  was  then  insolvent,  and  that  the  court  lacked  jurisdic- 
tion to  make  the  order.     (Id.) 

7.  Distribution — Proceeding  in  Rem — Conclusiveness  of  Decree. — A 
proceeding  for  the  distribution  of  the  estate  of  a  deceased  per- 
son is  a  proceeding  in  rem;  and  the  decree  of  distribution  binds 
all  who  have  constructive  notice  thereof,  and,  if  not  appealed 
from,  is  conclusive  as  to  the  whole  world  upon  all  questions 
of  heirship.     (Mulcahey  v.  Dow,  73.) 

8.  Fraud — Involuntary  Trust — Showing  Required. — Conceding  that 
section  2224  of  the  Civil  Code,  making  one  who  obtains  a  thing 
by  fraud  an  involuntary  trustee  for  the  benefit  of  the  person 
who  would  otherwise  have  had  it,  is  broad  enough  to  cover 
property  acquired  by  a  decree  of  distribution,  it  can  only  ap- 
ply where  the  fraud  is  shown  to  be  extrinsic  and  collateral  to 
the  merits  of  the  proceeding  for  the  distribution,  and  is  so 
clearly  and  satisfactorily  shown  as  to  justify  a  court  of  equity 
in  setting  aside  the  decree  for  fraud  in  its  procurement.     (Id.) 

9.  Action  by  Heirs  to  Enforce  Trust — Nonsuit. — In  an  action  by 
heirs  omitted  from  a  decree  of  distribution  to  enforce  an  in- 
voluntary trust  against  the  distributee,  on  the  ground  of  fraud, 
if  there  is  no  showing  of  extrinsic  or  collateral  fraud,  and  no 
satisfactory  showing  of  the  existence  of  any  fraud,  a  nonsuit 
is  properly  granted.     (Id.) 

10.  Failure  of  "Widow  to  Inform  Nonresident  Relatives. — The  fail- 
ure of  the  widow  of  the  decedent,  to  whom  the  estate  was  dis- 
tributed, to  inform  the  relatives  of  her  husband  living  in  other 
states  of  the  death  of  her  husband  is  immaterial  upon  a  charge 
of  fraud.  No  legal  duty  devolved  upon  her  to  furnish  them 
with  that  information.     (Id.) 

11.  Allowance  to  "Widow  —  Discretion  —  Separate  Property. — The 
lower  court  has  jurisdiction  and  discretion  to  determine  what 
allowance  is  reasonable  and  necessary  for  the  support  of  the 
widow  of  a  deceased  person,  and  whether  the  separate  prop- 
erty of  the  widow  is  sufficient  for  her  maintenance;  and  this 
court  will  not  interfere  with  its  determination  if  not  exercised 
on  erroneous  principles  or  in  an  extreme  case.  (Estate  of 
Lufkin,  291.) 

12.  Duty  of  Court  to  Consider  Separate  Property — Question  not 
Raised  in  Record. — This  court  cannot  determine  the  question 
whether  it  ^as  the  duty  of  the  lower  court  to  consider  the  sepa- 
rate property  of  the  widow  in  fixing  her  allowance,  where  the 
record  upon  appeal  does  not  show  whether  it  was  considered 
or  not,  and  where,  whether  it  was  or  was  not  considered,  this 
court  cannot  say  that  her  separate  property  was  sufficient  for 
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her  maintenance,  or  that  the  allowance  was  not  reasonable  or 
was  more  than  was  necessary  for  her  maintenance.     (Id.) 

13.  Legacy  to  "Widow — Relinquishment  of  "Further  Claim" — Main- 
tenance— Election. — Where  the  will  bequeaths  a  legacy  to  the 
widow,  on  tbe  payment  of  which  she  is  required  by  its  terms 
to  "relinquish  all  further  claim"  to  the  estate,  the  term  "claim" 
so  used  is  broad  enough  to  include  the  statutory  claim  or  right 
of  the  widow  to  an  allowance  from  the  estate  of  the  testator, 
and  the  widow  is  put  to  her  election  between  the  two.     (Id.) 

14.  Time  of  Election — Payment  of  Legacy — Allowance  Pending  Ad- 
ministration.— The  time  for  the  election  to  be  exercised  being  only 
"on  the  payment"  of  the  legacy,  the  widow  until  that  time  is 
entitled  to  enjoy  a  statutory  allowance  made  to  her  pending 
the  administration  of  the  estate.     (Id.) 

15.  Succession — Property  Inherited  from  Father — Half-sisters  on 
Mother's  Side. — Property  inherited  from  the  father  of  a  wife  who 
has  died  intestate,  leaving  as  sole  heirs  a  husband  and  two 
half-sisters  on  the  mother's  side,  must  be  distributed  one-half 
to  the  husband  and  one-half  to  such  half-sisters.  (Estate  of 
Smith,  433.) 

16.  Construction  of  Code — "  Brothers  and  Sisters  of  Decedent." 
Subdivision  2  of  section  1386  of  the  Civil  Code  must  be  con- 
strued in  their  proper  sense,  and  according  to  the  approved 
usage  of  the  language,  as  including  in  the  expression  "brother 
and  sisters  of  the  decedent"  those  of  the  half  blood  as  well  as 
those  of  the  whole  blood.     (Id.) 

17.  "Kindred  of  the  Half  Blood" — "Blood  of  Ancestors" — Ex- 
clusion from  Inheritance — Identity  of  Degree. — The  exception 
in  section  1394  of  the  Civil  Code  excluding  kindred  of  the  half 
blood  in  favor  of  kindred  of  the  whole  blood,  where  the  former 
are  not  of  the  blood  of  the  ancestor  from  whom  the  estate  came 
by  descent,  devise,  or  gift,  applies  only  where  such  kindred  are 
"in  the  same  degree,"  and  has  no  application  to  any  case  where 
the  degrees  are  not  the  same.  It  does  not  apply  to  a  case  where 
a  surviving  husband  and  half-sisters  of  the  decedent  are  sole 
heirs,  though  such  half-sisters  are  not  of  the  blood  of  the  an- 
cestor from  whom  the  property  was  inherited.     (Id.) 

18.  Settlement  of  Account  of  Executor  —  Conclusiveness.  —  An 
order  settling  any  account  of  an  executor  of  the  settlement  of 
which  proper  notice  has  been  given,  if  not  appealed  from,  is 
conclusive  as  to  all  "items  contained  therein"  except  as  to 
persons  under  legal  disability.     (Estate  of  Grant,  426.) 

19.  Settlement  of  New  Account — Invalid  Order  Setting  Aside  Pre- 
vious Settlement  —  Jurisdiction.  —  Upon  the  settlement  of  a 
new  account  of  the  executor,  the  court  has  no  jurisdiction  to  set 
aside  the  settlement  of  any  previous  account  and  to  reopen  the 
same,  and  adjudicate  against  the  executor  items  which  had 
been  conclusively  adjudicated  in  his  favor.    (Id.) 
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20.  Order  Directing  Payment  of  Claim — Dependence  Upon  Erro- 
neous Order. — An  order  directing  the  payment  of  a  claim  which 
depends  for  payment  upon  .the  improper  settlement  of  the  ac- 
counts of  the  executor,  which  involved  setting  aside  the  settle- 
ment of  a  previous  account  and  changing  the  items  therein,  so 
as  to  make  a  sufficient  halance  to  pay  the  claim,  must  fall  with 
the  erroneous  order  of  settlement.     (Id.) 

21.  Settlement  of  Accounts — Conclusiveness — Items  Omitted  from 
Annual  Accounts. — The  settlement  of  the  annual  account  of  an 
executor  or  administrator  is  conclusive  only  as  to  the  items 
actually  included  therein,  and  does  not  estop  him  from  in- 
cluding in  his  final  account  any  item  not  previously  included 
and  passed  upon  in  any  annual  account,  though  it  be  for  a  de- 
mand existing  prior  thereto.     (Estate  of  Adams,  415.) 

22.  Omitted  Charge  for  Harvester — Alleged  Promise — Conflicting 
Evidence — Finding. — Where  it  is  claimed  that  a  charge  by  an  ex- 
ecutrix for  the  use  of  an  engine  and  harvester  wras  omitted  from 
an  annual  account  under  an  alleged  promise  that  if  contestant 
would  consent  to  the  allowance  of  the  account  as  rendered,  she 
would  make  no  charge  for  such  use,  where  the  evidence  is  con- 
flicting as  to  whether  such  promise  was  made,  the  finding  of  the 
court  against  the  promise  cannot  be  disturbed.     (Id.) 

23.  Loss  in  Farming  by  Executrix. — If  it  were  shown  that  the  charge 
for  the  harvester  was  included  in  farming  operations  volun- 
tarily carried  on  by  the  executrix  at  a  loss,  it  should  be  disal- 
lowed; but  where  there  is  no  evidence  or  finding  upon  that 
point,  the  allowance  cannot  be  disturbed  for  that  reason.    (Id.) 

24.  A  llowance  of  Attorneys'  Fees — Discretion. — The  superior  court 
has  the  right  to  determine  what  attorney's  services  were  ren- 
dered on  behalf  of  the  estate,  and  the  reasonable  value  thereof; 
and  its  order  of  allowance  as  to  attorneys'  fees  will  not  be  in- 
terfered with  except  in  case  of  a  plain  abuse  of  discretion.    (Id.) 

25.  Improper  Charge — Debt  of  Insolvent  Lessee  to  Executrix  Per- 
sonally.— The  executrix  cannot  charge  the  estate  with  the  balance 
of  indebtedness  claimed  to  be  due  to  her  individually  upon  a 
note  given  to  her  for  property  sold  by  her  to  a  lessee  of  the  es- 
tate, who  became  insolvent  and  returned  to  her  the  property 
sold  by  her  to  him,  and  who  also  returned  to  the  estate  prop- 
erty sold  to  him  by  the  estate,  there  being  nothing  in  the  rec- 
ord to  show  any  liability  of  the  estate  for  such  charge.     (Id.) 

26.  Findings  Upon  Contest  of  Final  Account. — It  is  not  necessary 
to  have  findings  upon  a  contest  of  a  final  account;  but  when 
findings  are  filed  upon  such  contest,  they  may  be  considered 
upon  appeal  for  the  purpose  of  determining  the  issues  upon 
which  the  findings  are  made.     (Id.) 

27.  Appeal — Modification  of  Decree  Settling  Final  Account. — When 
a  decree  allowing  a  final  account  is  found  upon  appeal  to  be  erro- 
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neons  as  to  nn  item  or  items,  the  appellate  court  may  direct  the 
decree  to  be  corrected,  and,  as  corrected,  affirm  it.     (Id.) 

28.  Sale  of  Real  Estate — Order  Vacating  Sale — Premature  Appeal 
— Jurisdiction. — An  appeal  from  an  order  vacating  a  sale  of  the  real 
estate  of  a  deceased  person,  taken  before  the  order  was  en- 
tered in  the  minutes  of  the  court,  was  premature,  and  gave 
this  court  no  jurisdiction  of  the  subject  matter.  (Estate  of 
Devincenzi,  452.) 

29.  Void  Reversal — Continuance  of  Vacating  Order.  —  Upon  such 
appeal  a  reversal  of  the  vacating  order  was  unauthorized  and 
void,  and  left  the  order  in  as  full  force  and  effect  as  if  no  ap- 
peal therefrom  had  been  attempted.     (Id.) 

30.  Confirmation  of  Sale — Jurisdiction  of  Superior  Court. — While 
the  valid  order  setting  aside  the  sale  remained  in  force,  the 
superior  court  was  without  jurisdiction  to  grant  a  petition  for 
confirmation  of  the  sale.     (Id.) 

31.  Sale  of  Real  Estate — Code  Provision  not  Retroactive. — The 
amendment  of  1893  to  section  153G  of  the  Code  of  Civil  Pro- 
cedure, which  authorizes  a  sale  of  real  estate  "for  the  ad- 
vantage, benefit,  and  best  interest  of  the  estate,"  is  not  re- 
troactive, and  cannot  apply  to  the  estate  of  a  decedent  who 
died  prior  to  its  adoption;  and  a  sale  of  the  real  estate  of 
one  who  died  in  18S3  must  be  governed  by  the  terms  of  that 
section  as  it  then  stood,  as  amended  in  18S0.  (Estate  of  Freud, 
667.) 

32.  Sale  for  Expenses  to  Accrue — Prospective  Charge  Against 
Estate. — A  sale  of  real  estate  may  be  ordered  to  meet  prospective 
charges  or  expenses  to  accrue  thereafter,  even  though  there  may 
be  no  debts  or  expenses  of  administration  accrued  and  unpaid; 
and  a  prospective  charge  for  expense  which  the  executor  or 
administrator  is  authorized  to  incur  and  charge  against  the  es- 
tate is  sufficient  to  justify  the  sale.     (Id.) 

33.  RiGnr  of  Executor  to  Redeem  Mortgaged  Property  —  Valid 
Order  to  Sell  Realty. — An  executor  or  administrator,  in  the  dis- 
charge of  his  duty  and  power  as  a  trustee  to  preserve  the  es- 
tate, may  pay  off  liens  existing  upon  it  when  necessary  for  that 
purpose,  and  may  redeem  the  real  estate  from  the  lien  of  a 
mortgage  made  by  the  decedent,  though  not  presented  as  a  claim 
against  the  estate;  and  may  charge  the  expense  to  the  estate; 
and  a  valid  order  of  sale  may  be  made  for  the  purpose  of  re- 
deeming the  mortgaged  premises,  and  of  paying  debts,  ex- 
penses, and  charges  of  administration.     (Id.) 

34.  Redemption  Previously  Made  Under  Devisee — Foreclosure  by 
Party  Redeeming — Subrogation  to  Lien  of  Original  Mortgage. — 
The  fact  that  a  redemption  had  been  previously  made  by  the 
successor  in  interest  of  one  of  the  devisees  from  a  sale  under 
foreclosure  of  the  mortgage  made  by  the  decedent,  who  acquired 
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no  title   thereby,  but  only  an  equitable  lien  by  subrogation  to 

the  lien  of  the  original  mortgage,  and  who  brought  an  action  to 
foreclose  the  same  against  the  estate  and  the  other  devisees, 
cannot  affect  the  right  of  the  administratrix  of  the  estate  to  re- 
deem from  the  lien  of  the  original  mortgage.     (Id.) 

35.  Equity  Jurisdiction-  Over  Redemption- — Authority  of  Superior 
Court. — Under  existing  law  the  superior  court  having  jurisdic- 
tion of  the  estate  of  a  deceased  person  has  equity  jurisdiction 
over  the  subject  of  redemption  from  a  mortgage  made  by  the 
decedent;  and  its  order  allowing  a  sale  by  the  administrator  for 
the  purpose  of  obtaining  means  for  the  redemption  confers 
upon  him  an  authority  to  redeem,  which  cannot  be  questioned. 
(Id.) 

36.  Settlement  of  Accounts  of  Administratrix — Credit  Upon  Fam- 
ily Allowance — Question-  of  Delay — Province  of  Superior  Court. 
Whether  in  the  settlement  of  the  accounts  of  an  administratrix 
a  credit  made  to  her  as  widow  upon  family  allowance  should 
have  been  reduced  by  the  court  by  reason  of  her  delay  in  clos- 
ing the  estate,  is  a  question  to  be  determined  by  the  superior 
court,  and  its  decision  will  not  be  disturbed  if  no  sufficient  rea- 
son appears  therefor.     (Id.) 

37.  Authority  to  Mortgage  Real  Estate — Interest  of  Lienholder 
Seeking  Title. — The  superior  court  may  order  a  mortgage  of  the 
real  estate  of  the  decedent  for  the  purpose  of  paying  liens  on 
the  realty:  and  in  making  such  order  the  interest  of  one  who 
is  seeking  to  acquire  the  title  to  the  property  adversely  to  the 
estate  cannot  be  considered.     (Id.) 

38.  GuARDiANsnip — Payments  to  Attorney  in  Excess  of  Allowance — 
Order  for  Repayment — Jurisdiction.  —  Where  an  executrix  who 
was  also  guardian  of  a  minor,  paid  an  attorney  a  retainer  in 
both  matters,  which  was  in  excess  of  the  allowance  made  by 
the  court,  the  court  need  not  allow  her  in  her  accounts  the 
excess  paid,  but  that  cannot  affect  her  liability  upon  the  con- 
tract with  the  attorney,  which  she  had  a  right  to  make,  and 
the  superior  court  has  no  jurisdiction  to  order  the  attorney  to 
make  repayment  of  the  money  paid  to  him  in  excess  of  the 
allowance,  upon  the  alleged  ground  that  it  had  been  wrongfully 
obtained  from  the  representative  of  the  estate,  and  had  not 
been  earned.     (Tomsky  v.  Superior  Court.  (520.) 

39.  Punishment  of  Attorney  for  Contempt — Excess  of  Jurisdiction 
— Certiorari. — It  was  in  excess  of  the  jurisdiction  of  the  court  to 
punish  the  attorney  for  contempt  for  disobedience  of  its  order 
to  make  repayment  to  the  executrix  and  guardian,  on  the  al- 
leged ground  that  he  obtained  the  moneys  from  the  executrix 
under  and  by  reason  of  his  promise  to  her  diligently  and  prop- 
erly to  attend  to  the  settlement  and  distribution  of  the  estate, 
and  to  pay  the  costs  and  charges  of  administration,  and  that 
he  had  failed  and  refused  to  perform  such  promise,  and  that 
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he  did  not  use  the  moneys  obtained  from  the  guardian  for  the 
purposes  for  which  he  obtained  the  same,  but  converted  the 
whole  thereof  to  his  own  use;  and  its  order  adjudging  the  at- 
torney guilty  of  contempt  will  be  annulled  upon  certiorari.    (Id.) 

40.  Professional  Misconduct  not  Shown. —  The  facts  stated  as  the 
grounds  on  which  the  contempt  was  adjudged  do  not  show 
such  professional  misconduct  as  would  justify  the  court  in  ex- 
ercising its  summary  jurisdiction  to  punish  the  attorney  for 
contempt.     (Id.) 

41.  Rights  op  Attorney  —  Neglect  op  Duty — Trial  in  Ordinary  Ac- 
tion— Due  Process  of  Law. — The  attorney  had  the  right  to  his  day 
in  court,  and  to  have  the  question  tried  in  an  ordinary  action 
brought  against  him  upon  his  contract,  whether  he  did  or  did 
not  neglect  the  professional  duty  imposed  upon  him  by  the 
terms  of  the  contract.  The  fact  that  he  is  an  attorney  and 
officer  of  the  court  does  not  deprive  him  of  his  right  to  the 
equal  protection  of  the  law,  nor  of  his  right  not  to  be  deprived 
of  his  property  otherwise  than  by  due  process  of  law.    (Id.) 

42.  Contest  op  Will — Right  of  Heir  —  Beneficial  Interest.  —  An 
heir  at  law  of  a  deceased  person  may  contest  a  will  offered 
for  probate  without  any  other  showing  of  beneficial  interest 
than  such  heirship,  although  the  will  may  provide  for  the  con- 
testant a  larger  share  of  the  estate  than  would  be  received  as 
an  heir  at  law.     (Estate  of  Benton,  472.) 

43.  Trial  of  Contest  —  Submission  of  Issues — Questions  for  Jury — 
Ultimate  Facts. — Upon  the  trial  by  jury  of  a  contest  of  the  pro- 
bate of  a  will,  the  proper  procedure  and  the  best  practice 
in  submitting  the  issues  to  the  jury  is  to  submit  with  proper 
Instructions  questions  as  to  the  ultimate  facts  involved  in  the 
issues,  such  as  whether  the  deceased  was  competent  to  make  a 
will  and  whether  at  the  time  of  its  execution  he  was  free  from 
fraud  practiced  upon  him  by  the  person  charged  therewith.    (Id.) 

44.  Effect  of  Verdict — Prorate  of  "Will. — If  the  verdict  of  the  jury 
condemns  the  will  upon  either  of  the  ultimate  facts  charged 
as  grounds  of  contest,  its  probate  must  be  rejected.  If  it  sup- 
ports the  will,  the  court  should  take  evidence  upon  matters  not 
involved  in  the  contest,  and  upon  the  joint  findings  of  the  jury 
and  of  the  court  in  favor  of  the  will,  it  must  be  admitted  to 
probate.     (Id.) 

45.  Submission  of  Questions  as  to  Probative  Facts.  —  The  submis- 
sion of  questions  to  the  jury  as  to  probative  facts,  in  addition 
to  the  ultimate  facts,  is  allowable,  but  is  not  necessary.     (Id.) 

46.  Findings  Upon  Probative  Facts  Only  —  Legal  Conclusion  as 
to  Ultimate  Fact. —  Where  the  ultimate  fact  upon  any  issue  in- 
volved in  the  contest  is  not  submitted  to  the  jury,  and  only 
probative  facts  are  submitted  and  found,  the  ultimate  fact 
cannot  be  considered  as  established,  unless  it  necessarily  re- 
sults as  a  legal  conclusion  from  the  probative  facts  found.     (Id.) 


Estates  of  Deceased  Persons.  743 

ESTATES  OF  DECEASED  PERSONS  (Continued). 

47.  Inference  of  Fact  not  Permissible — Rejection  of  Probate. — 
The  court  must  not  make  any  inference  of  fact  from  the  pro- 
bative facts  found  by  the  jury,  in  order  to  support  the  judg- 
ment which  it  renders;  and  in  order  to  justify  the  rejection  of 
the  probate  of  the  will  upon  probative  facts  found,  it  must  be 
able  to  declare  as  matter  of  law  from  those  facts  that  the  judg- 
ment must  be  one  rejecting  the  probate.    (Id.) 

48.  Insufficient  Findings  as  to  Fraud  —  Fraudulent  Intent  not 
Shown. — Findings  merely  of  probative  facts  bearing  upon  the  ques- 
tion of  actual  fraud,  charged  upon  a  proponent  of  the  will,  do 
not  legally  shoAV  a  case  of  actual  fraud  as  denned  by  section 
1527  of  the  Civil  Code,  where  there  is  no  finding  that  there  was 
any  intent  of  the  proponent  to  deceive  the  testator,  or  to  induce 
him  to  make  the  will,  or  that  false  representations  made  by  him 
which  controlled  the  action  of  the  testator  were  known  by  him 
to  be  false,  or  were  not  believed  by  him  to  be  true.  Such  find- 
ings cannot  justify  a  denial  of  the  probate  of  the  will  on  the 
ground  of  fraud.     (Id.) 

49.  Control  of  Testator — False  Representations  Honestly  Made. — 
It  is  not  fraudulent  to  seek  to  control  a  testator  in  making  a 
will,  with  proper  purpose  and  effect;  and  if  false  representa- 
tions are  honestly  made,  with  a  belief  that  they  are  true,  and 
with  good  motives,  they  are  not  fraudulent,  nor  would  the  will 
in  this  respect  be  executed  by  reason  of  any  fraudulent  repre- 
sentation.    (Id.) 

50.  Alternative  Finding. — A  finding  that  representations  were  false 
or  fraudulent  is  not  a  finding  of  fact  upon  either  alternative, 
and  amounts  to  nothing.     (Id.) 

51.  Representations  not  Shown  to  be  Effective. — Findings  as  to 
representations  not  shown  to  have  been  made  prior  to  the  exe- 
cution of  the  will,  or  as  to  representations  which  could  have 
had  no  effect  upon  the  mind  of  the  testator,  or  which  are  not 
shown  to  have  been  believed  or  acted  upon  by  him,  are  not  in- 
dicative of  fraud.     (Id.) 

52.  Fraud  in  Execution  of  AVill — Immaterial  Finding — Material 
Omission  to  Find. — A  finding  that  no  fraud  or  misrepresentation 
was  practiced  by  any  person  at  the  very  time  the  testator  signed 
the  will  and  codicil  is  immaterial  on  the  issue  of  fraud,  and  is 
not  equivalent  to  a  declaration  that  the  proponent  was  not 
guilty  of  fraud  practiced  upon  the  testator  in  the  execution  of 
the  will;  and  where  there  is  no  direct  finding  upon  that  subject 
matter,  the  omission  is  material,  and  a  judgment  rejecting  the 
probate  of  the  will  must  be  reversed.     (Id.) 

53.  Evidence  —  Divorce  Suit  —  Testimony  of  Testator — Reporter's 
Copy. — A  reporter's  copy  of  the  testimony  given  by  the  testator  in 
an  action  for  divorce  is  not  admissible  upon  the  contest  of  the 
probate  of  his  will.  Its  admissibility  is  not  justified  by  section 
275  of   the  Code  of  Civil  Procedure.     (Id.) 
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54.  Declarations  of  Testator  —  Testimony  of  Reporter  —  Refresh- 
ment of  Memory. — If  the  declarations  of  the  testator  made  in  the 
divorce  suit  were  for  any  reason  competent  and  admissible,  they 
must  be  proved  as  declarations,  by  oral  testimony  of  the  re- 
porter who  heard  them,  who  could  refresh  his  memory  from  his 
notes  taken  at  the  time.     (Id.) 

55.  Kindness  of  Contestant  to  Proponent's  Family. — Evidence  as  to 
the  kindness  of  the  contestant  shown  to  the  family  of  the  pro- 
ponent is  irrelevant  and  inadmissible.     (Id.) 

56.  Immaterial  Documentary  Evidence. — A  deed  of  trust  executed 
by  the  testator,  and  a  lease  made  by  him  to  the  proponent  are 
immaterial,  and  not  admissible  evidence  for  the  contestant. 
(Id.) 

See  Adoption,  4;  Appeal,  1,  3,  19,  20;  Assignment,  2;  Burial; 
Community  Property,  1-3. 

ESTOPPEL. 

1.  Estoppel  of  Former  Judgment — Different  Cause  of  Action — Res 
Adjudicata. — A  former  judgment  between  the  same  parties  is  an 
estoppel  in  another  suit  between  them  upon  a  different  cause  of 
action  as  to  points  or  questions  actually  litigated  and  deter- 
mined in  the  former  action;  but  it  is  not  an  estoppel  as  to 
questions  not  raised  upon  the  record,  though  necessarily  in- 
volved, nor  as  to  defenses  which  might  have  been  but  were 
not  made.     (Freeman  v.  Barnuru,  38G.) 

2.  Mandamus  Against  Auditor — Salary — Defense — Termination  of 
Office — Former  Adjudication. — A  former  judgment  upon  mart' 
damns  compelling  an  auditor  to  draw  his  warrant  in  favor  of 
an  assistant  district  attorney  for  salary  then  claimed,  adjudging 
as  insufficient  a  defense  then  interposed  by  the  auditor  that 
the  office  was  terminated  by  rescission  of  the  order  authorizing 
the  appointment,  is  an  estoppel  as  to  such  defense,  however 
meritorious,  in  a  subsequent  proceeding  in  mandamus  to  compel 
warrants  for  further  installments  of  the  salary  of  the  same 
officer.     (Id.) 

3.  Constitutional  Question  Involved  —  Auditor  not  Estopped. — A 
constitutional  question  necessarily  involved  in  the  former  pro- 
ceeding in  mandamus,  but  not  raised  upon  the  record  therein, 
does  not  estop  the  auditor  from  urging  it  by  way  of  objection  to 
another  proceeding  upon  a  different  cause  of  action  to  compel 
warrants  lor  subsequent  installments  of  the  same  salary.     (Id.) 

See  Adoption,  3;  Appeal,  20;  Building  and  Loan  Associations, 
7;  Execution,  G,  12,  2G;  Husband  and  Wife,  4;  Insolvency,  4; 
Mortgage,  15;  Negotiable  Instruments,  1;  Sureties,  7. 

EVIDENCE.     See  Appeal,  8;   Building  and  Loan   Associations,  11; 
Contempt;    Contract,   5,   G;    Conversion;    Corporation,   8,    9; 
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Criminal  Law,  3,  G,  7,  9,  12,  13,  IS;  20,  23-27,  35-44,  47, 
48,  55;  Estates  of  Deceased  Persons,  53-5G;  Guardian  and 
Ward,  3;  Insurance;  Negligence,  0-11,  16,  21,  20;  Negotiable 
Instruments,  10,  11;  New  Trial,  3,  9;  Partnership,  21;  Sani- 
tary District. 

EXCHANGE.     See  Deed,  4-6. 

EXECUTION. 

1.  Void  Execution — Subscription  in  Name  of  Ex-clerk. — An  exe- 
cution issued  in  the  name  of  an  ex-clerk,  instead  of  that  of 
the  incumbent,  is  void,  and  not  amendable;  and  a  sheriff's  sale 
under  such  void  execution  is  void,  and  passes  no  title  to  the 
purchaser.     i.O'Donnell  v.  Merguire,  527.) 

2.  Power  to  Amend  Execution. — The  power  to  amend  a  writ  of  exe- 
cution is  limited  to  the  amendment  of  the  writs  of  the  court, 
which  can  only  be  authenticated,  under  a  law  such  as  ours,  by 
the  subscription  of  the  clerk,  which  subscription  is  au  essential 
part  of  the  writ,  without  which  there  is  no  execution  to  be 
amended.     (Id.) 

3.  Effect  of  Seal. — Whether  the  seal  of  the  court  is  or  is  not  essen- 
tial to  the  writ  is  not  determined;  but  the  seal  alone,  without 
the  subscription  of  the  clerk,  is  insufficient  to  authenticate  the 
execution.     (Id.) 

4.  Levy  and  Sale  of  Note  and  Mortgage. — A  note  and  mortgage 
of  which  the  sheriff  can  obtain  the  peaceable  possession  is 
personal  property,  capable  of  manual  delivery,  which  may  be 
levied  upon  by  taking  them  into  custody,  and  may  be  sold  by 
the  sheriff  under  execution.     (Hoxie  v.  Bryant,  85.) 

5.  Mode  of  Taking  Custody — Order  of  Court. — It  is  immaterial 
whether  the  taking  of  the  note  and  mortgage  was  done  by  or- 
der of  the  court  or  otherwise,  if  the  sheriff  had  a  right  to  levy 
thereupon  under  execution.  An  order  of  court  to  deliver  to  the 
sheriff  a  note  and  mortgage  in  the  custody  of  the  clerk,  to  be 
levied  upon  under  execution,  if  unnecessary,  can  do  no  harm 
Ud.) 

6.  Fraudulent  Sale  of  Note  and  Mortgage  —  Judgment  for  Re- 
scission— Order  Permitting  Execution  Sale — Estoppel  of  De- 
fendant.— Under  a  judgment  rescinding  a  fraudulent  sale  of  a 
note  and  mortgage  by  defendant  to  plaintiff,  and  adjudgiug 
repayment  of  the  purchase  money  by  the  defendant,  and  the 
return  of  the  note  and  mortgage,  deposited  in  court  by  plaintiff, 
to  be  delivered  up  upon  such  repayment,  where  the  defend- 
ant has  persistently  refused  to  comply  with  its  terms,  and  the 
note  and  mortgage  are  about  to  outlaw,  the  defendant  can- 
not be  heard  to  complain  of  an  order  permitting  the  delivery 
of  the  note  and  mortgage  to  the  sheriff  to  be  sold  under  exe- 


746  Execution. 

EXECUTION  (Continued). 

cution  upon  the  judgment,  and  of  the  purchase  thereof  by  the 
plaintiff  thereunder  for  the  purpose  of  foreclosure,     lid.) 

7.  Untenable  Motions. — Motions  made  by  the  defendant,  after  such 
execution  sale  and  purchase  of  the  note  and  mortgage  by  the 
plaintiff,  and  the  commencement  of  an  action  to  foreclose  the 
same,  to  set  aside  the  order  of  the  court,  and  to  set  aside  the 
levy  and  sale  and  recall  the  execution,  and  that  the  judgment 
in  the  action  to  rescind  be  declared  paid,  satisfied,  and  dis- 
charged,  are   properly  denied.     (Id.) 

8.  Action  Upon  Sheriff's  Bond — Sale  of  Exempt  Property —  New 
Trial — Newly  Discovered  Evidence — Resale  by  Purchaser. — In 
an  action  by  an  administrator  upon  the  official  bond  of  a  sher- 
iff for  attaching  and  selling  property  of  the  decedent  which 
was  exempt  from  execution,  where  the  administrator  has  re- 
covered its  full  value,  a  new  trial  should  be  granted  for  newly 
discovered  evidence  by  the  sheriff  that  the  execution  creditor 
to  whom  the  exempt  property  was  sold,  together  with  other 
property  not  exempt,  had  resold  the  entire  property  to  the 
decedent  for  a  sum  less  than  the  value  of  the  nonexempt  prop- 
erty, where  no  lack  of  diligence  appears  in  the  discovery  of 
such  new  evidence.    (Blewett  v.  Miller,  149.) 

9.  Appeal  —  Reversal  of  Order  Denying  New  Trial — New  Evi- 
dence— Different  Result  —  Diligence. — Although,  upon  appeal 
from  an  order  denying  a  new  trial  for  newly  discovered  evi- 
dence, it  is  usually  to  be  presumed  that  the  discretion  of  the 
court  has  been  properly  exercised,  yet  where  it  appears  that 
the  newly  discovered  evidence  is  such  as  must,  if  proved  upon 
a  new  trial,  change  the  result,  and  the  new  fact  discovered 
is  of  such  a  character  that  it  might  have  remained  undiscov- 
ered by  the  defendant  even  after  the  most  extraordinary  dili- 
gence, and  was  known  to  and  suppressed  by  the  plaintiff  at  the 
trial,  an  order  denying  the  new  trial  must  be  reversed  upon  ap- 
peal.   (Id.) 

10.  Measure  of  Damages  for  Returned  Property. — Where  the  prop- 
erty whose  s-alue  is  sued  for  has  been  returned  to  the  owner, 
he  is  considered  as  having  received  it  in  mitigation  of  dam- 
ages; and  the  measure  of  damages  in  such  case  is  the  expense 
of  procuring  its  return  with  interest,  together  with  any  special 
damage  which  may  be  shown.    (Id.) 

11.  Apportionment  of  Value  of  Repurchased  Property. —  The 
whole  amount  paid  on  the  repurchase  of  the  exempt  property, 
whose  value  is  sued  for,  and  of  the  nonexempt  property  sold 
therewith,  should  be  apportioned  between  them  according  to 
their  relative  value,  and  the  sheriff  and  his  bondsmen  should 
be  charged  only  with  the  amount  so  apportioned  to  the  exempt 
property,  with  legal  interest  from  date  of  sale,  and  any  special 
damages  which  may  be  shown.    (Id.) 
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12.  Execution  Salk — Check  as  Part  Payment — Stoppage  of  Payment — 
Estoppel  of  Purchaser. — A  purchaser  at  an  execution  sale,  who 
has  given  a  check  in  part  payment  of  his  bid,  the  payment  of 
which  was  stopped  by  him,  is  estopped  to  object  that  the  sale 
was  not  for  cash  alone,  but  was  partly  upon  credit.  (Meherin 
v.  Saunders,  (581.) 

13.  Usual  Sale — Cash  Bid— Breach  of  Purchaser's  Promise. — "Where 
the  sale  was  made  for  cash,  as  usual,  and  pursuant  to  the  stat- 
utory notice,  the  purchaser  by  his  bid  agreed  to  pay  cash,  and 
his  check  given  and  accepted  as  part  payment  was  in  lieu  of 
cash,  and  the  stoppage  of  payment  thereon  was  a  failure  on  his 
part  to  perform  his  promise  to  pay  cash.     (Id.) 

14.  Certificate  of  Sale — Keturn — Accountability  of  Officer — Lia- 
bility of  Purchaser. — Where  the  officer  issued  and  recorded  a  cer- 
tificate of  sale  to  the  purchaser,  and  applied  the  cash  actually 
received  in  payments  upon  execution  in  his  hands,  and  made 
return  of  the  sale,  he  thereby  made  himself  accountable  to  the 
judgment  debtor  for  the  full  amount  of  the  purchaser's  bid, 
and  it  is  too  late  thereafter  for  the  purchaser  to  deny  liability 
upon  his  part  to  pay  the  sum  covered  by  the  check.     (Id.) 

15.  Nature  of  Purchaser's  Liability — Express  Contract. — The  pur- 
chaser's liability  for  the  amount  of  his  check  is  not  merely  stat- 
utory, but  is  a  common-law  liability  arising  out  of  his  express 
promise  to  pay,  based  upon  a  sufficient  consideration.     (Id.) 

16.  Retcrn  Showing  Sale  for  Full  Amount — Purchaser  not  Pro- 
tected— Evidence  Aliunde. — The  return  of  the  officer  showing  that 
the  sale  was  made  for  the  full  amount  of  the  bid  is  not  con- 
clusive in  favor  of  the  purchaser  as  against  the  judgment  debt- 
or or  his  successor  in  interest  that  the  full  amount  of  the  bid 
was  actually  paid  in  cash.  The  purchaser,  not  being  a  party 
to  the  action  in  which  the  execution  wTas  issued,  is  neither 
bound  by  the  return  nor  protected  by  it;  and  whether  he  paid 
the  bid  or  not  is  a  question  to  be  decided  upon  evidence  aliunde. 
(Id.) 

17.  Prior  Execution  Sale— Caveat  Emptor. — The  rule  of  caveat  emptor 
applies  to  sales  under  execution;  and  the  fact  that  a  prior  sale 
of  the  same  real  property  had  been  made  under  another  execu- 
tion is  no  defense  against  the  amount  of  the  bid  made  at  the 
second  sale,  whether  the  first  sale  was  or  was  not  made  under 
a  junior  lien.  The  sale  made  under  the  junior  lien  is  properly 
made  of  the  right  of  redemption  remaining  in  the  judgment 
debtor.     (Id.) 

18.  Right  of  Action  by  Officer — Tru  t — RicnT  of  Beneficiary  to  In- 
terveni: — Heal  Party  in   Interest. — In  ordinary  cases,  the  officer 

who  made  the  sale  is  the  proper  parry  to  bring  an  action  to  en- 
force payment  of  the  bid:  yet  he  stands  in  the  position  of  a  trus- 
tee in  respect  of  the  proceeds  of  sale,  for  the  execution  cred- 


748  Execution. 

EXECUTION  (Continued). 

itors  to  the  extent  of  their  interest,  and  of  the  judgment  debtor 
as  to  the  surplus;  and  if  the  judgment  debtor  is  the  sole  bene- 
ficiary in  such  action,  he  might  intervene  and  control  the  action 
as  the  real  party  in  interest.     (Id.) 

19.  Surrender  op  Check  by  Officer — Failure  to  Sue — Action  by  As- 
signee of  Insolvent  Debtor. — Where  the  officer  surrendered  the 
check  to  the  purchaser  after  payment  thereof  was  stopped  by 
him,  and  wholly  failed  and  neglected  to  sue  the  purchaser,  the 
assignee  in  insolvency  of  the  judgment  debtor  may  bring  a  suit 
to  prevent  the  bar  of  the  statute  of  limitations  upon  the  check, 
making  the  purchaser  and  the  officer  parties  defendant,  and 
setting  forth  all  of  the  facts  in  the  case,  showing  the  equitable 
right  of  the  assignee  to  sustain  the  action.  [McFarland,  J., 
Garoutte,  J.,  and  Harrison,  J.,  dissenting.]     (Id.) 

20.  Prior  Action  Upon  Official  Bond — Credit  of  Amount  Collected — 
Judgment  for  Residue. — Where  a  prior  action  had  been  brought  by 
the  assignee  in  insolvency  upon  the  bond  of  the  officer  to  en- 
force his  liability  for  the  amount  of  the  bid  in  the  present  ac- 
tion by  the  assignee  against  the  purchaser  for  nonpayment  of 
his  check  given  for  the  bid,  the  purchaser  is  properly  credited 
with  the  amount  collected  upon  the  officer's  bond,  and  judgment 
is  properly  rendered  against  him  for  the  residue.  [Garoutte,  J., 
and  Harrison,  J.,  dissenting.]     (Id.) 

21.  Duty  of  Officer  to  Collect  or  Transfer  Check — Equitable  As- 
signment of  Right  of  Action. — It  was  the  duty  of  the  officer  either 
to  collect  the  check  or  to  transfer  it  to  the  judgment  debtor  or 
his  assignee  if  he  chose  to  waive  objection  thereto  as  payment. 
Never  having  sued,  the  officer  will  be  deemed  in  equity  to  have 
assigned  his  right  of  action  for  nonpayment  of  the  check  to  the 
assignee  of  the  insolvent  debtor,  who  may  sue  thereupon.     (Id.) 

22.  Failure  to  Demand  Check — Destruction  Without  Knowledge  of 
Assignee — Right  of  Action  not  Prejudiced. — The  failure  of  the 

assignee  in  insolvency  formally  to  demand  the  check,  which 
was  surrendered  and  destroyed  before  he  had  knowledge  of  its 
existence,  cannot  prejudice  his  right  of  action  grounded  upon 
the  obligation  arising  out  of  nonpayment  of  the  check.     (Id.) 

23.  Equitable  Assignment  not  Objectionable — Privity  of  Contract. 
Neither  the  officer  nor  the  purchaser  has  any  right  to  complain 
that  the  right  of  action  is  deemed  to  have  been  equitably  as- 
signed to  the  plaintiff,  and  in  such  case  the  necessary  privity  of 
contract  to  support  the  action  is  worked  out  by  operation  of  law. 
[McFarland,  J.,  Garoutte,  J.,  and  Harrison,  J.,  dissenting.]     (Id.) 

24.  Bid,  When  Payable — Deed — Objection  by  Purchaser. — The  pur- 
chaser at  execution  sale  must  pay  his  bid  when  the  certificate 
of  sale  is  delivered,  and  he  gets  his  deed  in  due  time  upon  de- 
mand of  the  officer.  He  cannot  object  to  an  action  by  the 
assignee  in  insolvency  to  enforce  a  check  given  upon  his  bid 
that  the  assignee  cannot  procure  the  deed  of  the  officer.    (Id.) 
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EXECUTION  (Continued). 

25.  Statute  of  Limitations. — The  statute  of  limitations  applicable  to 
the  suit  by  the  assignee  in  insolvency  to  enforce  the  unpaid 
amount  of  the  check  is  four  years  from  the  date  of  the  check. 
[McFarland,  J.,  Garoutte,  J.,  and  Harrison,  J.,  dissenting.]     (Id.) 

26.  Offset — Indebtedness  of  Judgment  Debtor — Proof  of  Claim  in 
Insolvency — Dividend — Estoppel. — The  purchaser  is  estopped  to 
claim  an  offset  of  indebtedness  of  the  judgment  debtor  to  him- 
self, as  against  such  debtor's  assignee  in  insolvency,  in  his  ac- 
tion for  the  amount  of  the  unpaid  check  given  upon  the  execu- 
tion sale,  where  he  had  proved  the  entire  amount  of  such  in- 
debtedness without  deduction  as  a  claim  against  the  estate  of 
the  insolvent  debtor,  and  had  received  a  dividend  upon  the  full 
amount.     (Id.) 

See  Appeal,  21;  Insolvency,  3;  Mortgage,  1-3;  16. 

EXECUTORS  AND  ADMINISTRATORS.     See  Estates  of  Deceased 
Persons. 

FINDINGS. 

Omissions — Relation  to  Issues. — The  court  is  not  required  to  make  a 
finding  upon  an  issue  not  made  by  the  pleadings,  nor  upon  an 
issue  rendered  immaterial  by  the  findings  made  upon  other  is- 
sues.    (Buell  v.   Brown,  158.) 

See  Adverse  Possession,  5;  Building  and  Loan  Associations,  9; 
Contract,  5;  Estates  of  Deceased  Persons,  43-52;  Insurance, 
2;  Mistake,  5;  Negotiable  Instruments,  8,  11,  12;  Pledge,  2,  3. 

FORFEITURE.     See  Mines  and  Mining,  2,  6. 

FORGERY.     See  Notary  Public. 

FRAUD.    See  Cancellation,  3;  Estates  of  Deceased  Persons,  8-10, 
48-52;   Negotiable  Instruments,    G-13. 

FRAUDULENT  CONVEYANCE. 

Action  to  Quiet  Title— Transfer  in  Fraud  of  Creditors — Void  Sale 
to  Execution  Purchaser — Order  Granting  New  Trial — Appeal. 
In  an  action  to  quiet  title,  where  a  former  conveyance  to  the 
plaintiff  by  a  debtor  was  assailed  as  a  fraud  upon  his  creditors 
by  the  defendant,  who  claimed  as  subsequent  purchaser  at 
sheriff's  sale  under  execution  upon  a  judgment  against  the 
debtor,  and  a  new  trial  was  granted  to  the  defendant  for  in- 
sufficiency of  the  evidence  to  justify  findings  that  the  convey- 
ance to  the  plaintiff  was  not  in  fraud  of  creditors,  the  order  will 
be  reversed  upon  appeal  if  the  sale  to  the  defendant,  as  exe- 
cution purchaser,  was  void.  In  such  case  the  question  of  fraud 
upon  creditors  is  immaterial,  and  does  not  affect  the  plaintiff's 
ownership.     (O'Donnell   v.  Merguire,  527.) 
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GRANTOR  AND  GRANTEE.     See  Deed;  Vendor  and  Vendee. 

GUARDIAN  AND  WARD. 

1.  Guardianship  of  Minor — Jurisdiction— Residence. — In  order  that 
the  court  may  have  jurisdiction  to  appoint  a  guardian  of  the  per- 
son and  estate  of  a  minor,  the  minor  must  be  an  inhabitant  or 
resident  of  the  county  in  which  the  appointment  is  made.  (Es- 
tate of  Taylor,  180.) 

2.  Appointment  at  Former  Residence  —  Change  op  Residence — 
Adoption  Before  Hearing. — The  place  of  the  birth  of  a  minor, 
and  the  former  residence  of  his  deceased  parents  in  the 
county  where  the  court  assumed  to  appoint  a  guardian,  cannot 
give  such  court  jurisdiction,  where  it  appears  that  the  deceased 
father,  after  the  mother's  death,  placed  the  child  in  the  care 
and  custody  of  relatives  in  another  county,  who,  after  the 
father's  death,  and  before  the  hearing  for  the  appointment, 
though  subsequently  to  the  petition  therefor,  legally  adopted 
the  child.  After  such  adoption,  the  residence  of  the  child  was 
that  of  those  who  adopted  him.    (Id.) 

3.  Bill  of  Exceptions  to  Order  of  Appointment — Evidence — Specifi- 
cations— Presumption. — A  bill  of  exceptions  to  the  order  appoint- 
ing a  guardian,  which  states  facts  in  evidence,  and  shows  that 
the  matter  was  submitted  "upon  the  foregoing  facts  in  evi- 
dence, and  the  testimony  of  Maud  Taylor,  hereinafter  set 
forth,''  whose  testimony  follows,  and  which  specifies  that  by 
the  adoption  the  child  became  the  child  of  the  parents  adopt- 
ing it,  and  that  the  evidence  shows  that  at  the  time  of  the  hear- 
ing the  child  was  a  resident  of  the  county  where  they  reside, 
purports  to  give  all  the  evidence  upon  which  the  court  acted, 
and  is  presumed  to  contain  all  the  evidence  bearing  upon  the 
points  specified.     (Id.) 

See  Divorce,  4;  Estates  of  Deceased  Persons,  38. 

HUSBAND  AND  WIFE. 

1.  Separate  Property — Half  Interest  in  Horses — Funds  Borrowed 
from  Husband's  Donee — Earnings  of  Horse. — A  half  interest  in  a 
horse  purchased  by  the  wife  with  funds  given  by  the  husband 
to  her  daughter,  and  borrowed  by  her  from  the  daughter,  and 
in  another  horse  purchased  with  the  earnings  of  the  first,  con- 
stitutes the  separate  property  of  the  wife.  (Williams  v.  Tarn, 
64.) 

2.  Tenancy  in  Common — Power  of  Disposition  by  Husband. — Where 
the  husband  and  wife  were  not  in  the  business  of  buying  and 
selling  horses  for  profit,  but  their  business  with  the  horses 
consisted  in  training  and  running  them  upon  the  racetrack, 
and  each  owned  one  half  interest  therein,  they  are  not  copart- 
ners, but  tenants  in  common  of  the  horses,  and  the  husband 
has  no  power  to  dispose  of  the  wife's  interest  therein  with- 
out her  authority.     (Id.) 
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HUSBAND  AND  WIFE  (Continued). 

3.  Authority  of  Husband  nop  Implied. — The  authority  of  the  hus- 
band to  dispose  of  the  wife's  interest  cannot  be  implied  from 
the  use  made  of  the  horses,  nor  from  the  relationship  of  the  par- 
ties, in  the  absence  of  evidence  of  authority  given  by  her,  or 
of  an  agency,  real  or  ostensible,  conferred  by  her  upon  the  hus- 
band for  the  sale  of  her  interest.     (Id.) 

4.  Bill  of  Sale  by  Husband — Possession  of  Horses — Estoppel  of 
Wife. — Where  the  husband  made  a  bill  of  sale  to  the  purchaser, 
which  did  not  purport  to  be  executed  by  or  on  behalf  of  the 
wife,  the  purchaser  cannot  contend  that  the  wife  is  estopped 
from  claiming  her  interest  by  the  mere  fact  that  the  horses 
were  in  the  possession  and  apparent  control  of  the  husband. 
(Id.) 

0.  Protection  of  Purchaser — Notice  of  Wife's  Interest. — The  pur- 
chaser cannot  claim  protection  as  a  bona  fide  purchaser  for 
value  from  the  husband  as  the  reputed  owner  of  the  horses, 
where  it  appears  that  prior  to  the  sale  and  conveyance  of  the 
horses  the  purchaser  was  notified  of  the  interest  owned  by  the 
wife.    (Id.) 

See  Community  Property;  Divorce;  Mechanics'  Liens,  10,  23. 

INFANTS.     See  Adoption;  Guardian  and  Ward. 
INJUNCTION.     See  Appeal,  22,  23;  Trade  Name. 

INSOLVENCY. 

1.  Title  of  Assignee — Attachment  and  Sale — Action  to  Quiet 
Title. — The  title  of  an  assignee  in  insolvency  takes  effect  by 
relation  as  of  the  date  of  the  commencement  of  the  insolvency 
proceedings;  and  he  may  maintain  an  action  to  quiet  his  title 
against  a  purchaser  of  the  property  under  execution  by  virtue 
of  an  attachment  levied  within  one  month  prior  to  that  date. 
(Scoville  v.  Anderson,  590.) 

2.  Order  of  Court  Permitting  Judgment — Stay  of  Execution — 
Collateral  Attack. — The  action  of  the  assignee  to  quiet  his  title 
against  the  purchaser  under  such  execution,  which  was  stayed 
by  the  terms  of  the  Insolvent  Act,  is  not  a  collateral  attack 
upon  the  order  of  the  court,  made  under  section  49  of  that  act, 
permitting  the  creditor  to  proceed  to  judgment,  in  order  to  as- 
certain the  amount  due,  to  be  proven  under  the  act,  nor  upon 
the   judgment   so   permitted.     (Id.) 

3.  Dissolution  of  Attachment — Computation  of  Time — Fraction  op 
Day. — In  computing  time  to  ascertain  whether  an  attachment  was 
issued  within  one  month  prior  to  the  commencement  of  the 
insolvent  proceedings,  the  date  of  such  commencement  must  be 
excluded,  and  any  fraction  of  a  day  must  be  disregarded;  and 
an  attachment  levied  at  the  hour  of  12:30  P.  M.  on  the  same 
day  of  the  month  preceding  as  that  on  which  the  petition  in 
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INSOLVENCY  (Continued). 

insolvency  was  filed  in  the  succeeding  month,  though  filed  at 
the  hour  of  4:20  P.  M.,  must  be  deemed  levied  within  one 
month  prior  thereto,  and  is  dissolved  by  operation  of  law.     (Id.) 

4.  Opposition  to  Discharge — Defects  in  Proof  of  Notices — Ap- 
pearance of  Creditor — Estoppel. — A  creditor  who  has  made  a 
general  appearance  and  become  an  actor  in  an  insolvency 
proceeding,  has  filed  his  claim  in  due  and  proper  form,  and  has 
voluntarily  appeared  in  opposition  to  the  discharge  of  the  in- 
solvent, cannot  then  be  heard  for  the  first  time  to  object 
against  the  discharge  that  there  were  defects  in  the  proof  of 
publication  of  notices  to  the  creditors,  which  did  not  give  the 
court  jurisdiction  to  grant  the  discharge.     (In  re  Yoell,  581.) 

5.  Counterclaim  an  Existing  Cause  of  Action — Loss  of  Eight  op 
Action. — A  counterclaim,  capable  of  being  set  off,  must  be  in  itself 
an  existing  cause  of  action;  but  one  who  has  proved  his  debt 
in  insolvency  has  lost  all  right  of  action  thereupon,  and  is  ex- 
pressly forbidden  b3_  section  45  of  the  Insolvent  Act  to  main- 
tain any  suit  thereon  against  the  debtor.  (Aleherin  v.  Saunders, 
681.) 

See  Corporation,  1. 

INSTRUCTIONS.     See  Appeal,  13;  Criminal  Law,  6,  7,  14-17,  21-24, 
29,  39,  49-55;  Negligence,  5-7,  13,  lb,  24,  25. 

INSURANCE. 

1.  Accident  Insurance — Burden  of  Proof — Death  from  Gunshot 
"Wound — Presumption  of  Accident. — In  an  action  upon  an  accident 

insurance  policy,  the  burden  of  proof  resting  upon  the  bene- 
ficiary and  her  assignee  to  prove  that  the  death  of  the  insured 
was  accidental  is  sustained  by  proof  that  he  died  from  a 
gunshot  wound,  aided  by  the  presumption,  in  the  absence  of 
legitimate  proof  that  the  death  was  caused  by  suicide  or  mur- 
der that  it  was  the  result  of  an  accident.  (Jenkin  v.  Pacific 
Mutual  Life  Ins.   Co.,  121.) 

2.  Finding  Against  Legal  Effect  of  Evidence — Reversal  of  Or- 
der Refusing  New  Trial. — A  finding  that  the  death  of  the  in- 
sured was  not  accidental,  made  against  the  legal  effect  of  the 
evidence,  is  ground  for  the  reversal  of  an  order  denying  a  new 
trial,     ild.) 

3.  Incompetent  Evidence  —  Declaration  of  Deceased — Hearsay — 
Gossip. — As  against  the  beneficiary  and  her  assignee,  the  declara- 
tions of  the  deceased,  not  accompanying  nor  explanatory  of 
any  act,  made  an  indefinite  time  previous  to  his  death,  tending 
to  show  that  he  contemplated  suicide  are  incompetent,  and 
it  is  error  to  refuse  to  strike  them  out  upon  motion;  and  such 
evidence,  and  other  hearsay  and  incompetent  evidence  of  gos- 
sip concerning  the  cause  of  his  death,  cannot  be  considered  as 
against  the  presumption  of  accidental  death.     (Id.) 
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INTERVENTION.  See  Execution,  18;  Mortgage,  27,  28;  Partner- 
ship. 

JUDGES. 

1.  Affidavit  of  Bias  of  Judge — Counter- Affidavits — Power  of 
Court  to  Decidi:. — Where  counter-affidavits  are  presented  in 
opposition  to  an  affidavit  of  the  hias  or  prejudice  of  the  judge 
about  to  try  the  case,  pursuant  to  section  170  of  the  Code  of 
Civil  Procedure,  the  court  may  decide,  after  reading  all  of  the 
affidavits,  that  the  regular  judge  is  not  disqualified  to  try  the 
case,  and  may  refuse  to  transfer  the  cause,  or  to  change  the 
judge.     (People  v.  Rodley,  240.) 

2.  Counter-affidavit  of  Judge — Objection  Upon  Appeal. — Where 
the  judge  presented  a  counter-affidavit  of  his  own  feelings 
toward  the  defendant  and  his  case,  which  was  not  objected  to 
by  the  defendant  at  the  hearing,  it  is  too  late  to  object  thereto 
for  the  first  time  upon  appeal.     (Id.) 

See  Adoption,  1. 

JUDGMENT.  See  Appeal,  2,  4-7,  9-11,  17-20.  23;  Contempt,  6;  Es- 
tates of  Deceased  Persons,  7;  Estoppel,  1,  2;  Execution,  6,  7; 
Mortgage,  4,  17,  18;  Partition. 

JURISDICTION.  See  Adoption,  1,  2;  Appeal,  14;  Contempt,  3; 
Criminal  Law,  2,  18,  46;  Estates  of  Deceased  Persons,  19, 
28-30,  38-41;  Guardian  and  Ward,  1;  Justice's  Court;  Mort- 
gage, 16,  20. 

JURY  AND  JURORS. 

1.  Jury — Challenge  to  Panel — Substantial  Compliance  With  Law. 
Where  there  was  no  substantial  departure  from  the  forms 
prescribed  by  law  in  respect  to  the  drawing  and  return  of  the 
jury,  a  challenge  to  the  panel  is  properly  overruled.  (People 
v.  Rodley,  240.) 

2.  List  of  Jurors — Names  Left  in  Box — Estimate  of  Population.  — 
The  supervisors,  in  making  up  the  list  of  jurors  of  the  number 
ordered  by  the  court  for  the  current  year,  may  include  as  part 
of  the  list,  though  not  as  increasing  it,  the  names  of  such  quali- 
fied jurors  as  were  left  in  the  box  for  the  previous  year  and  did 
not  serve;  and  they  may  also  estimate  the  population  of  the 
wards  and  townships  by  the  number  of  votes  cast  in  each  dis- 
trict at  the  last  preceding  election.     (Id.) 

See  Estates  of  Deceased  Persons,  43-47. 

JUSTICE'S  COURT. 

1.  Money  Demand  for  Improving  Street— Personal  Contract— Action 
in  Justice's  Court — Jurisdiction — Appeal  to  Supreme  Court — Dis- 
missal.— The  justice's  court  has  jurisdiction  of  an  action  upon  a 
money  demand  Jn  less  than  three  hundred  dollars  for  improving 
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a  street  under  a  personal  contract,  where  there  is  nothing  in 
the  pleadings  to  show  that  the  action  involved  the  title  or  pos- 
session of  real  estate,  and  the  superior  court  has  appellate,  and 
not  original,  jurisdiction  of  such  action.  An  appeal  from  the 
judgment  of  the  superior  court  therein  to  the  supreme  court 
will  be  dismissed  for  want  of  jurisdiction.  (Raisch  v.  Sausalito 
Land  etc.  Co.,  215.) 

2.  Statement  of  Counsel  in  Superior  Court. — Where  there  was  no 
change  of  pleadings  in  the  superior  court,  and  there  was  no 
matter  of  record  showing  that  the  case  involved  the  title  or 
possession  of  real  property,  the  mere  statement  of  counsel  at 
the  opening  of  the  trial  de  novo  in  the  superior  court  to  that 
effect  appearing  in  a  statement  of  the  case  is  not  the  equivalent 
of,  and  cannot  be  made  a  substitute  for,  matter  of  record  show- 
ing the  nature  of  the  jurisdiction  of  the  court.     (Id.) 

LARCENY.     See  Criminal  Law,  16. 

LEVEE  DISTRICT.    See  Reclamation  District. 

LICENSE. 

1.  License  Tax — Power  op  Supervisors"  in  Incorporated  Cities — 
County  Government  Act — Constitutional  Law. — The  provision  ot 
the  County  Government  Act  of  1893,  authorizing  boards  of  super- 
visors of  counties,  for  the  purposes  of  regulation  and  revenue, 
to  impose  license  taxes  upon  all  kinds  of  business  carried  on  in 
the  county,  including  the  limits  of  incorporated  cities  therein, 
within  which  the  municipal  authorities  have  like  power,  is  not 
unconstitutional  because  including  such  city  limits.  (County 
of  Los  Angeles  v.  Eikenberry,  461.) 

2.  Payment  of  City  License — Additional  County  License. — The 
payment  of  a  license  tax  under  a  city  ordinance  does  not  ex- 
empt the  person  paying  it  from  paying  an  additional  license  tax 
imposed  upon  the  same  business  by  a  county  ordinance.     (Id.) 

3.  "Regulation  and  Revenue" — Conflicting  Police  Regulations. 
The  fact  that  the  County  Government  Act  authorizes  the  super- 
visors to  impose  license  taxes  for  purposes  both  of  "regulation  and 
revenue"  does  not  prevent  the  exercise  of  the  power;  though 
where  the  "regulations"  made  in  the  exercise  of  the  police  power 
are  conflicting  the  police  regulations  made  by  the  city  will  control 
within  its  limits.     (Id.) 

4.  Revenue — Regulations  not  Conflicting. — There  is  no  conflict  as 
to  revenue  between  a  county  and  city  license  tax  upon  the 
same  business,  though  they  are  not  the  same  in  amount;  and 
police  regulations  of  a  county  ordinance  not  conflicting  with 
those  of  the  city,  nor  with  the  constitution  or  any  general  law, 
will  be  upheld  and  enforced  within  the  city.    (Id.) 
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5.  Liquor  License — Power  op  County  Under  Constitution  —  City 
Ordinance  not  a  General  Law. — Under  section  11  of  article  XI 
of  the  constitution,  providing  that  "any  county,  city,  or  town 
may  make  and  enforce  within  its  limits  all  such  local,  police, 
sanitary,  and  other  regulations  as  are  not  in  conflict  with  gen- 
eral laws,"  the  supervisors  of  a  county  have  power,  independent 
of  the  County  Government  Act,  to  impose  a  liquor  license  tax 
not  in  conflict  with  any  general  law,  and  a  city  ordinance  im- 
posing a  different  license  tax  is  not  a  general  law  within  the 
meaning  of  that  section.     (Id.) 

6.  "Retail  Liquor  Establishment"— Construction  of  Ordinance — 
Tax  Upon  Business  and  not  Upon  Sales. — An  ordinance  imposing  a 
license  tax  for  carrying  on  the  "business"  or  "occupation  of 
a  retail  liquor  dealer"  in  a  "retail  liquor  establishment,"  de-j 
fined  by  the  ordinance  as  "any  place  where  spirituous,  malt,  ; 
or  mixed  liquors  are  sold,  served,  or  given  away  by  the  drink  j 
or  glass,  or  in  any  quantity  to  be  drunk  upon  the  premises," 
imposes  a  valid  license  tax  for  engaging  in  the  business  of  re- 
tailing liquors,  and  not  an  invalid  tax  upon  the  sale  of  enumer- 
ated articles.     (Id.) 

7.  Publication  of  Ordinance — Numbering  of  Sections — Omission. — 
The  publication  of  an  ordinance  is  not  rendered  invalid  because 
in  numbering  the  sections  consecutively,  section  32  does  not 
appear  in  the  ordinance:  nor  is  the  ordinance  rendered  void  be- 
cause the  sections  were  not  all  numbered  in  consecutive  order. 
(Id.) 

8.  Reasonableness  of  County  License  Tax — City  License  Taxes  not 
Considered. — A  county  ordinance  imposing  a  liquor  license  tax  of 
thirteen  dollars  per  month  is  not  unreasonable;  and  the  fact 
that  a  city  in  the  county  has  imposed  a  liquor  license  tax  of 
fifty  dollars  per  month,  and  that  its  tax  upon  other  business  is 
too  low,  cannot  affect  the  question  as  to  the  reasonableness  of 
the  county  ordinance.     (Id.) 

9.  Constitutional  Law — Separable  Provisions  not  Involved. — The 
constitutionality  of  separable  provisions  of  the  ordinance  not  in- 
volved in  the  enforcement  of  the  license  tax  in  suit  will  not 
be  considered,  and  will  only  be  passed  upon  when  questions 
may  arise  thereunder.     (Id.) 

See  Municipal  Corporations,  17,  IS. 

LIEXS.     See  Mechanics'   Liens;  Mortgage;   Sureties,  9. 

MANDAMUS.     See    Estoppel,    2,    3;    Municipal    Corporations,    17; 
Swamp  and  Overflowed  Lands. 

MASTER  AND  SERVANT.     See  Negligence,  1-3,  17-21. 

MEASURE  OF  DAMAGES.     See  Damages. 
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mechanics'  liens. 

1.  Validity  op  Claim — Name  of  Reputed  Owner. — A  claim  of  lien 
for  work  and  materials  is  sufficient,  though  it  gives  only  the 
name  of  the  reputed  owner  of  the  premises,  without  stating 
that  he  is  the  owner  thereof  in  fact.  If,  in  good  faith,  he 
gives  the  name  of  a  reputed  owner,  he  would  not  lose  his  lien, 
even  if  it  should  be  ascertained  that  some  other  person  was 
the  owner.     (Bryan  v.  Abbott,  222.) 

2.  Foreclosure — Pleading — Averment  op  Ownership  —  Demurrer. — 
Where  the  complaint  foreclosing  such  claim  of  lien  avers  that 
the  defendant,  who  was  named  in  the  claim  of  lien  as  the  re- 
puted owner,  was  the  owner  and  reputed  owner,  and  in  posses- 
sion of  the  premises,  at  all  of  the  times  mentioned  in  the  com- 
plaint, a  demurrer  thereto  admits  his  ownership,  and  that  he 
could  not  have  been  misled  by  the  description  contained  in  the 
claim  of  lien.     (Id.) 

3.  Time  op  Payment — Construction  op  Claim  —  Consistency  With 
Complaint. — A  claim  of  lien,  stating  that  "there  was  no  time  speci- 
fied in  the  contract  for  the  commencement  or  completion  of  the 
work,"  and  further  stating  that  payment  was  "to  be  made  up- 
on the  completion  of  the  work  or  as  required  in  its  progress," 
is  to  be  construed  as  requiring  payment  upon  the  completion 
of  the  work,  though  not  fixing  any  date  of  payment;  and  such 
claim  is  not  inconsistent  with  an  averment  of  the  complaint 
"that  no  time  for  payment  was  or  is  stated  or  set  forth  in  said 
contract  or  agreement."     (Id.) 

4.  Description  of  Work — Cement  Sidewalk  and  Curb — Demurrer 
for  Uncertainty. — A  complaint  stating  that  the  contract  was  for  the 
construction  of  a  cement  sidewalk  and  cement  curb  "in  front 
of  and  adjoining"  the  lot  described,  and  attaching  as  an  ex- 
hibit a  claim  of  hen  stating  that  the  contract  was  to  construct 
the  same  "around"  the  premises,  and  also  a  diagram  showing 
the  curb  and  sidewalk  along  the  side  and  across  the  end  of  the 
property,  being  all  of  it  that  bordered  on  the  street,  is  not  sub- 
ject to  a  demurrer  by  the  owner  for  uncertainty  in  the  descrip- 
tion of  the  work.     (Id.) 

5.  Owner's  Personal  Knowledge  of  Work — Estoppel. — The  owner, 
having  personal  knowledge  of  the  work  done,  cannot  avail  him- 
self of  a  demurrer  upon  the  ground  that  the  description  of  the 
work  is  ambiguous,  where  he  can  have  no  doubt  as  to  its  mean- 
ing.    (Id.) 

6.  Location  of  Lot  in  Incorporated  City — Absence  of  Express 
Averment — Judicial  Notice. — The  failure  of  the  notice  of  lien  and 
of  the  complaint  to  allege  that  the  lot  of  land  improved  by  the 
sidewalk  and  curb  is  "in  an  incorporated  city  or  town"  does 
not  fail  to  show  a  lien  therefor  under  section  1101  of  the  Code 
of  Civil  Procedure,  where  the  lot  is  described  as  being  situated 
"in  the  city  of  San  Diego,"  etc.  The  court  will  take  judicial 
notice  the  city  of  San  Diego  is  incorporated.    (Id.) 
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7.  Time  for  Filing  Claims  —  Cessation  from  Labor — Absence  of 
Notice  by  Owner — Construction  of  Code. — Under  section  1187 
of  the  Code  of  Civil  Procedure,  a  cessation  from  labor  for  thirty 
days  is  deemed  a  completion  of  the  building,  and  in  case  the 
owner  does  not  file  the  notice  of  such  cessation,  as  required  in 
that  section,  materialmen  and  laborers  do  not  have  an  un- 
limited time  in  which  to  file  their  claims  of  lien,  but  must 
file  them  at  all  events  within  ninety  days  after  the  expiration 
of  such  thirty  day  period,  or  within  one  hundred  and  twenty 
days  after  the  actual  cessation  from  labor.  (Buell  v.  Brown, 
158.) 

8.  Variance  Between  Claim  of  Lien  and  Contract  Shown. — "Where 
the  claim  of  lien  set  forth  a  contract  to  deliver  materials  at 
the  reasonable  market  rates,  and  the  court  found  from  the 
proof  that  the  contract  was  an  express  one  to  pay  a  fixed  price, 
the  variance  is  fatal,  and  precludes  a  recovery  by  the  plaintiff. 
(Id.) 

9.  Foreclosure — Pleading — Notice  of  Lien — Exhibit  Made  Part  of 
Complaint. — In  an  action  to  foreclose  a  mechanic's  lien  a  copy  of 
the  notice  of  lien,  attached  to  the  complaint  as  an  exhibit, 
and  expressly  made  part  of  the  complaint,  becomes  part  of 
its  allegations  as  fully  as  if  set  forth  in  the  complaint,  and 
may  be  considered  in  determining  whether  the  complaint 
states  a  cause  of  action,  and  whether  it  alleges  that  the  no- 
tice of  lien  described  the  property,  and  the  terms,  time  given, 
and  conditions  of  the  contract.     (Georges  v.  Kessler,  183.) 

10.  Lien  Upon  Premises  of  Husband  and  Wife — Contract  "With 
Husband — Ambiguity. — A  complaint  alleging  that  the  property  was 
owned  by  the  defendants,  husband  and  wife,  and  that  the 
contract  was  made  with  the  defendant  husband,  and  which 
shows  that  the  notice  of  lien  so  stated  is  not  demurrable  for 
ambiguity,  in  not  showing  whether  the  contract  was  made  with 
the  wife  or  with  both  of  the  defendants,  or  whether  the  wife 
is  sought  to  be  held  under  an  alleged  contract,  or  on  account 
of  her  interest  in  the  land.     (Id.) 

11.  Variance — Nonsuit — "Alarm  Bell  and  Battery  not  Included." 
Where  the  notice  of  lien  set  forth  an  oral  contract  to  do  cer- 
tain specified  work  for  a  specified  sum,  the  proposition  and 
specifications  being  memoranda,  the  proposition  accepted  being 
to  do  the  work  for  that  sum,  "alarm  bell  and  battery  not  in- 
cluded,'' and  claimed  a  lien  for  the  sum  specified,  less  a  sum 
paid,  and  the  complaint  stated  the  contract  to  do  the  same 
specified  work  for  the  same  specified  sum,  without  alluding  to 
the  "alarm  bell  and  battery,"  otherwise  than  by  making  the 
notice  of  lien  a  part  of  the  complaint,  there  is  no  variance, 
and  a  nonsuit  cannot  be  granted  on  the  ground  of  variance. 
(Id.) 
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12.  Completion  op  Contract — Conflicting  Evidence — Support  op 
Finding. — Where  the  plaintiff  testified  that  the  defendant  directed 
him  not  to  put  in  any  alarm  bell,  saying  that  he  would  not 
pay  for  it,  and  defendant  testified  that  the  sum  specified  in- 
cluded the  cost  of  an  alarm  bell,  and  that  the  contract  was 
not  complied  with,  a  finding  that  plaintiff  completed  the  work 
according  to  the  contract  cannot  be  disturbed  upon  appeal. 
(Id.) 

13.  Void  Contract — Priority  of  Liens  Over  Mortgage. — Where  the 
work  done  and  materials  furnished  under  a  building  contract, 
which  is  void  for  want  of  filing  for  record,  was  commenced 
before  the  date  of  a  mortgage  upon  the  premises,  the  mort- 
gage is  subject  to  the  liens,  if  the  claims  of  lien  are  valid. 
(McClain  v.  Hutton,  132.) 

14.  Employment  Under  Void  Contract — Claim  of  Lien — Owner's 
Name  Stated  as  Employer. — Where  a  building  contract  is  void 
because  unrecorded,  the  labor  and  materials  are  deemed  to 
have  been  done  and  furnished  at  the  instance  of  the  owner, 
and  the  claim  of  lien  filed  may  properly  state  the  name  of  the 
owner  as  the  one  by  whom  the  claimant  was  employed,  in- 
stead of  the  contractor,  with  whom  the  contract  was  in  fact 
made.    (Id.) 

15.  Statement  of  Contractor's  Name. — It  is  immaterial  whether  the 
claim,  in  such  case,  mentions  the  name  of  the  owner  or  of  the 
contractor,  and  claims  which  give  the  name  of  the  contractor, 
instead  of  the  owner,  are  not  void  because  the  contract  was 
not  recorded.     (Id.) 

16.  Statement  of  Materials  Furnished. — The  statement  in  a  claim 
of  lien  for  materials  furnished,  which  shows  unequivocally 
that  all  of  them  were  used  on  the  buildings,  and  shows  a 
special  contract  to  pay  therefor,  and  sets  forth  facts  sufficient 
to  sustain  a  complaint  in  indebitatus  assumpsit  or  debt,  is  not 
defective  because  it  fails  to  state  specifically  the  kind  of  mate- 
rials furnished,  or  the  prices  of  the  several  items.     (Id.) 

17.  Variance  Between  Claim  and  Findings — Interest  on  Items  Fur- 
nished.— There  is  no  substantial  variance  between  a  claim  setting 
forth  a  contract  for  interest  at  the  rate  of  ten  per  cent  after 
sixty  days  from  time  of  purchase  of  each  item  of  materials, 
and  the  findings,  which  fail  specifically  to  set  forth  the  claim 
for  interest,  but  which  show  that  the  claim  attached  to  the 
complaint  and  not  denied  "contained  a  true  statement  of  the 
demand,"   etc.     (Id.) 

18.  Terms  of  Contract  —  Change  of  Terms. — A  statement  in  the 
claim  that,  at  the  time  of  the  work,  there  was  no  agreement 
as  to  price,  but  it  was  agreed  that  the  claimant  was  to  be 
paid  what  the  labor  was  reasonably  worth,  and  that  after- 
ward the  sum  of  four  dollars  per  day  was  agreed  upon  be- 
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tween  the  claimant  and  the  contractor  as  a  reasonable  sum, 
properly  states  the  terms  of  the  contract.     (Id.) 

19.  Materials  for  Cement  Sidewalk.  —  Materials  furnished  for  the 
construction  of  a  cement  sidewalk  constructed  in  connection 
with  the  building,  under  circumstances  showing  it  to  be  a 
part  thereof,  may  be  claimed  as  a  lien  upon  the  building.     (Id.) 

20.  Time  Given — Presumption. — Where  no  statement  is  made  in  the 
claim  of  time  given,  the  presumption  of  law  is  that  no  time 
was  given.     (Id.) 

21.  Labor  Performed  at  "  Usual  Rates." — The  statement  in  a  claim 
that  the  labor  was  to  be  performed  '"at  the  usual  rates"  is 
equivalent  to  stating  "for  what  it  was  reasonably  worth."     (Id.) 

22.  Lien  for  Hauling  Materials. — A  person  directly  employed  by 
the  contractor  as  agent  of  the  owner  in  the  hauling  of  mate- 
rials to  be  used  in  the  construction  of  the  building  has  a  lien 
therefor  upon  the  building.     (Id.) 

23.  Lien  Upon  Separate  Property  of  Wife — Statement  of  Names 
of  Husband  and  Wife  in  Claim — Mistake. — A  claim  of  lien  upon 
the  separate  property  of  the  wife,  giving  the  names  of  the 
husband  and  wife  as  "the  names  of  the  owners  and  reputed 
owners  of  the  said  premises,"  is  not  void  upon  the  ground 
that  the  husband  has  no  iuterest  in  the  property.  The  claim- 
ant need  not  state  the  name  of  the  owner  or  reputed  owner  if 
he  is  ignorant  of  it;  and  a  mistake  therein  cannot  affect  the 
validity  of  his  claim.     (Id.) 

24.  "Description  of  Property  in  Claim. — Where  the  property  de- 
scribed in  a  claim  of  lien  unequivocally  refers  to  one  building 
built  on  one  triangular  lot,  specifically  described,  which  is  in 
fact  the  separate  property  of  a  married  woman,  the  words  im- 
mediately following  the  description,  "together  with  that  tri- 
angular piece"  deeded  to  such  married  woman  by  a  specified 
grantor,  and  referring  to  a  similar  situation  tnereof,  if  not  in- 
tended to  be  anotner  description  of  the  same  triangular  lot, 
may  be  rejected  as  repugnant  to  the  preceding  description. 
(Id.) 

25.  Liens  Upon  Premises  Partly  Mortgaged — Foreclosure — Claims 
of  Lien  in  Two  Suits — Modification  of  Judgment. — In  an  action 

to  foreclose  a  mortgage  and  building  liens  covering  more  land 
than  the  mortgage,  a  judgment  for  the  sale  of  the  inortgngri! 
premises  in  satisfaction  of  the  mechanics'  liens  is  erroneous; 
and  when  all  questions  relating  to  the  liens  are  involved  in 
another  suit,  the  decree  of  foreclosure  of  the  mortgage  should 
be  modified  so  as  to  confine  it  to  the  foreclosure  of  the  mort- 
gage, and  to  securing  any  surplus  resulting  from  the  sale  of 
the  mortgaged  premises  for  the  benefit  of  the  other  lienholders. 
(Id.) 
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26.  Indeterminate  Claim — Variance. — Where  the  evidence  shows 
that  a  claim  of  lien  includes  a  portion  of  materials  used  upon 
other  property  not  involved  in  the  action,  and  that  these  can- 
not be  segregated  from  the  general  aggregate,  and  that  there  is 
a  variance  as  to  the  terms  of  the  contract  stated  in  the 
notices  of  lien,  as  to  the  time  of  payment,  the  lien  is  invalid, 
aud   cannot  be  enforced.     (Id.) 

27.  Void  Contract — Lien  op  Contractor  —  Membership  in  Firm. — 
Where  the  contract  is  void  for  want  of  record,  the  contractor 
is  not  entitled  to  a  lien;  and  he  cannot  indirectly  assert  a  claim 
of  lien  for  materials  furnished  as  a  member  of  a  firm  consist- 
ing of  himself  and  his  brother,  especially  when  it  fairly  ap- 
pears that  the  materials  were  furnished  by  him  as  contractor. 
(Id.) 

28.  Personal  Liability  of  Owner — Statutory  Agency  of  Contractor. 
Under  a  contract  void  for  want  of  record,  the  contractor  can- 
not, merely  as  statutory  agent  of  the  owner,  render  the  OAvner 
personally  liable  to  subcontractors  or  materialmen.     (Id.) 

29.  Indefinite  Findings  as  to  Agency — Construction. — Indefinite  find- 
ings as  to  the  agency  of  the  contractor  for  the  owner,  which  do 
not  show  whether  the  agency  was  statutory  or  conventional,  un- 
der pleadings  and  notices  of  lien  which  disclose  a  statutory 
agency,  are  to  be  construed  as  corresponding  with  the  plead- 
ings and  notices  of  lien,  and  are  insufficient  to  support  a  per- 
sonal judgment  against  the  owner.     (Id.) 

MINES  AND  MINING. 

1.  Quartz  Mining  Claim — Proceedings  Under  Acts  of  1866  and 
1872 — Rights  of  Owner. — The  owner  of  a  quartz  mining  claim 
patented  after  the  passage  of  the  act  of  1872,  but  located,  ap- 
plied for,  entered,  and  paid  for  under  the  act  of  1866,  is  entitled 
to  all  of  the  rights  which  attached  to  the  original  location  of  the 
lode  under  the  act  of  1806  and  to  any  additional  rights  con- 
ferred upon  the  owner  by  the  act  of  1872.  (Argonaut  Min. 
Co.  v.  Kennedy  Min.  etc.  Co.,  15.) 

2.  Presumption  Against  Forfeiture  —  Presumption  of  Previous 
Rights. — The  presumption  is  very  strong  against  the  forfeiture  of 
rights  secured  to  the  owners  of  quartz  lodes  located  under  the 
act  of  1S06;  and  the  act  of  1872  is  to  be  construed  against  such 
forfeiture.  The  rights  of  locators  under  former  laws  were 
expressly  confirmed  to  them  by  the  act  of  1872.     (Id.) 

3.  Parallelism  of  End  Lines  —  Extralateral  Rights. — The  end 
lines  of  the  surface  location  of  a  quartz  lode  located  under  the 
act  of  1866  and  patented  under  the  act  of  1872  need  not  be 
parallel  In  order  to  insure  extralateral  rights  to  the  owner. 
(Id.) 
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4.  Divergence  of  End  Lines — Measure  of  Extralateral  "Rights. — 
Where  the  end  lines  of  such  lode  diverge  from  each  other, 
extralateral  rights  on  the  dip  cannot  exceed  the  stated  number 
of  feet  on  the  lode  at  any  depth.  Such  rights  are  not  meas- 
ured upon  the  dip  by  a  plane  coincident  with  the  first  end  line 
of  the  patented  surface  location  and  another  one  drawn  parallel 
thereto  at  the  other  end  of  the  ledge,  but  exist  between  vertical 
planes  drawn  perpendicular  to  the  general  strike  of  the  lode 
through  the  extreme  points  of  its  length.     (Id.) 

5.  Ejectment — Damages — Injunction — Pleading — Demurrer  for  Un- 
certainty— Appeal — Ruling  not  Prejudicial. — In  an  action  to  re- 
cover the  possession  of  a  mining  claim,  for  damages,  and  for 
an  injunction,  where  the  answer  put  in  issue  the  possession 
and  right  of  possession  of  the  entire  premises,  and  the  cause 
was  tried  upon  the  merits,  and  a  judgment  was  rendered  for 
the  plaintiff,  fixing  the  damages  at  one  dollar,  the  overruling 
of  a  demurrer  to  the  complaint  for  uncertainty  in  alleging  un- 
lawful possession  by  defendant  of  part  of  the  mine  not  de- 
scribed, in  alleging  one  thousand  dollars  damages  upon  infor- 
mation and  belief,  and  in  not  directly  alleging  that  defendant 
had  made  holes  and  cuts  in  the  mine,  is  not  prejudicial  error 
which  can  entitle  the  defendants  to  a  reversal  of  the  judgment 
upon   appeal.     (Contreras   v.    Merck,   211.) 

6.  Pleading  in  Action  for  Mining  Claim — Forfeiture — Abandon- 
ment— Findings. — In  an  action  of  ejectment  to  recover  the  posses- 
sion of  a  mining  claim,  the  rules  of  pleading  relative  to  real 
estate  are  applicable;  and  where  the  complaint  alleges  owner- 
ship, and  the  answer  takes  issue  thereon,  and  alleges  owner- 
ship in  the  defendant,  it  is  not  necessary  for  the  plaintiff  to 
plead  a  forfeiture  or  abandonment  of  a  prior  location  made 
by  the  defendant;  but  it  is  competent  for  the  plaintiff  to  show 
that  defendant's  location  had  become  void,  and  that  the  land 
was  vacant  public  mineral  land  of  the  United  States  when 
plaintiff's  location  was  made;  and  the  court  may  so  find,  from 
sufficient  evidence.     (Id.) 

7.  Absence  of  Evidence  Upon  Appeal — Support  of  Findings  and 
Judgment — Construction  of  Findings. — Where  the  evidence  is  not 
returned  upon  appeal,  it  must  be  presumed  sufficient  to  sup- 
port findings  that  the  location  claimed  by  the  defendant  "had 
lapsed  and  become  void"  at  the  time  of  plaintiff's  location,  and 
that  "said  tract  of  land  was  at  that  time  vacant  public  mineral 
land."  The  latter  finding  is  sufficient  to  support  the  judgment; 
and  the  term  "lapsed"  in  the  former  finding  cannot  be  con- 
strued as  importing  a  technical  forfeiture,  but,  being  a  term 
unknown  to  mining  laws,  may  be  disregarded.     (Id.) 

8.  Mining  Claims — Validity  of  Location  Under  State  Statute — 
Prior  Valid  Location.— A  location  of  a  mininjr  claim  made  subse- 
quent to  the  passage  of  the  state  statute  of  March  127,  1807,  pre- 
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scribing  the  manner  of  locating  mining  claims,"  must  depend 
for  its  validity  upon  a  compliance  with  the  provisions  of  that 
act,  if  the  ground  was  open  to  location;  but  if  a  valid  location 
was  made  prior  to  that  statute,  and  remained  in  force,  no  valid 
location  could  be  made  under  the  statute.     (Eaton  v.  N orris,  501.) 

9.  Location  Under  Act  of  Congress — Marking  op  Boundaries. — A 
location  made  prior  to  the  passage  of  the  act  of  March  27, 
1897,  in  the  absence  of  local  usages  or  customs,  must  be  gov- 
erned as  to  its  validity  exclusively  by  the  Revised  Statutes 
of  the  United  States,  and  especially  by  section  2324  thereof, 
requiring  that  "the  location  must  be  distinctly  marked  on  the 
ground  so  that  its  boundaries  can  be  readily  traced."     (Id.) 

10.  Ultimate  Fact — Identification  of  Claim — Question  for  Jury. — 
The  ultimate  fact  to  be  determined  as  to  a  location  made  ex- 
clusively under  the  act  of  Congress  is  the  placing  of  such 
marks  upon  the  ground  as  will  identify  the  claim,  by  being  of 
such  character  that  its  boundaries  can  be  readily  traced;  and 
it  is  a  question  for  the  jury,  or  for  the  court  sitting  as  a  jury, 
to  determine  whether  this  has  been  effected.     (Id.) 

11.  Sufficiency    of    Findings  —  Marks    of    Location  —  Tracing    of 
Boundaries. — Where   marks  of  location   specifically  found   by  the 
court   are   of   such   a   character    that  it   is   evident    that    the 
"boundaries  can  be  readily  traced,"  the  findings  will  be  suffi- 
cient, though  they  do  not  state  that  fact  in  express  words. 
(Id.) 

12.  Monuments  on  the  Ground. — In  considering  the  question  whether 
the  boundaries  of  the  claim  can  be  readily  traced,  not  only 
are  monuments  placed  at  the  corners  of  the  claim  at  the  incep- 
tion of  the  location  to  be  considered,  but  also  all  other  objects 
or  monuments  placed  on  the  ground  prior  or  subsequent  to  the 
location,  for  the  purpose  of  marking  or  identifying  it,  without 
regard  to  the  mode  of  identification.     (Id.) 

13.  Sufficiency  of  Marks  and  Monuments.— Where  the  plaintiff  lo- 
cated two  adjoining  quartz  claims,  each  marked  at  the  corners 
by  four  oak  stakes,  two  of  the  stakes  being  on  the  dividing 
line,  in  the  center  of  which  was  an  oak  tree  blazed  on  each 
side,  upon  each  side  of  which  the  ledge  was  uncovered,  and 
upon  which  tree  notices  of  location  were  placed,  describing 
each  claim  by  courses  and  distances  from  the  tree  and  from 
stake  to  stake,  to  the  place  of  beginning,  and  deep  cuts  were 
subsequently  made  in  the  ledge,  and  a  house  was  built  near 
the  dividing  line,  in  which  the  plaintiff's  men  were  living, 
the  location  is  sufficiently  marked  upon  the  ground.     (Id.) 

14.  Notices  of  Location. — The  posted  notices  of  location  cannot  be 
substituted  for  the  marking;  but  they  may  be  an  aid  in  deter- 
mining the  situs  of  the  monuments,  and  constitute  a  part  of 
the  marking,  and  are  not  of  minor  importance  where  the  loca- 
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tion  is  followed  by  the  actual  and  continued  working  of  the 
claim.     (Id.) 

See  Negligence,  17;  New  Trial,  4-7. 
MINORS.    See  Adoption;  Guardian  and  Ward. 

MISTAKE. 

1.  Action  Upon  Note — Accommodation  Indorsement  —  Defense  — 
Want  of  Consideration. — In  an  action  upon  a  note  against 
an  accommodation  indorser,  it  is  a  sufficient  defense  that  the 
indorsement  was  made  by  mistake,  without  intention  to  indorse 
that  note,  and  under  the  mistaken  belief  that  the  defendant 
was  indorsing  another  note  of  the  same  maker,  which  he  had 
agreed  to  indorse  for  a  consideration  of  interest  to  himself, 
which  note  had  been  paid,  and  that  there  was  no  consideration 
for  the  indorsement  of  the  note  in  suit.  (Hardison  v.  Davis, 
(635.) 

2.  Cross-complaint  —  Cancellation  of  Indorsement  —  Demurrer — 
Ruling  not  Prejudicial. — Where  the  judgment  in  favor  of  the  de- 
fendant upon  the  answer  is  a  bar  to  another  action  upon  the 
indorsement  of  the  note,  and  the  signature  thereupon  could  be 
of  no  value,  the  overruling  of  a  demurrer  to  a  cross-complaint 
seeking  a  cancellation  of  the  indorsement,  if  erroneous,  is  with- 
out prejudice  to  any  substantial  right  of  the  appellant.     (Id.) 

3.  Averment  and  Proof  of  Mistake — Negligence  not  Negatived. — 
It  is  not  necessary,  in  averring  a  mistake,  in  order  to  admit 
proof  thereof,  to  allege  that  the  mistake  relied  upon  was  not 
the  result  of  defendant's  negligence.     (Id.) 

4.  Evidence — Want  of  Consideration — Testimony  of  Defendant. — 
Under  a  plea  of  want  of  consideration  of  the  indorsement  sued 
upon,  the  defendant  may  properly  testify  directly  that  there 
was  no  consideration  therefor,  the  plaintiff  having  the  oppor- 
tunity to  cross-examine  him  thereupon.     (Id.) 

5.  Support  of  Findings — Review  Upon  Appeal. — The  evidence  of 
the  defendant,  showing  the  mistake,  and  the  want  of  considera- 
tion for  the  indorsement  sued  upon,  is  sufficient  to  support 
findings  in  his  favor.  It  must  be  assumed  upon  appeal,  in 
support  of  the  findings,  that  the  defendant  told  the  truth,  and 
the  decision  of  the  trial  court  in  his  favor  will  not  be  disturbed. 
Ud.) 

6.  Cause  of  Mistake — Presumption  Against  Neglect  of  Legal  Duty. 
In  the  absence  of  evidence  that  the  defendant's  mistake  was 
caused  by  the  neglect  of  a  legal  duty  on  his  part,  the  presump- 
tion is  against  such  neglect;  and  the  defendant  is  not  re- 
quired to  make  a  negative  showing  on  that  subject.    (Id.) 

7.  Mistake  Arising  from  "  Unconscious  Ignorance  "  of  Fact. — 
It  is  sufficient  that  the  mistake  arose  from  the  "unconscious 
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ignorance"  of  a  present  fact  to  sustain  it  under  section  1577  of 
the  Civil  Code.     (Id.) 

8.  Nonexistence  of  Contract  —  Failure  of  Minds  to  Meet — Re- 
scission  not  Applicable. — The  defense  established  and  found  by  the 
court  shows  the  nonexistence  of  the  contract  sued  upon  and  the 
failure  of  the  minds  of  the  parties  to  meet  thereupon.  TheTe 
being  no  contract  to  rescind,  the  rule  of  reasonable  diligence 
applicable  to  cases  of  rescission  is  inapplicable  to  the  facts 
found,     (id.) 

See  Cancellation,  3;  Mechanics'  Liens,  23;  Mortgage,  4. 

MORTGAGE. 

1.  Foreclosure  of  Mortgage — Real  and  Personal  Property — Rela- 
tive Order  of  Sale — Power  of  Court. — In  an  action  to  foreclose  a 

mortgage  covering  two  separate  parcels  of  real  estate  and  two 
distinct  kinds  of  personal  property,  the  court  is  not  required 
to  follow  the  prayer  of  the  complaint,  as  to  the  relative  order 
of  sale  of  such  parcels;  but  it  may,  acting  as  a  court  of  equity, 
direct  the  property  to  be  sold  in  such  relative  order  as  it  deems 
for  the  best  interest  of  the  parties.  (Bank  of  Ukiah  v.  Reed, 
597.) 

2.  Review  Upon  Appeal — Evidence  not  Shown — Presumption. — Upon 
appeal  from  the  judgment  of  foreclosure,  where  the  evidence 
taken  before  the  court  on  the  question  of  the  relative  order  of 
sale  of  the  real  and  personal  property  is  not  shown,  the  action 
of  the  court  will  not  be  presumed  erroneous  or  injurious  to  the 
appellant.     (Id.) 

3.  Allowance    of   Counsel  Fees — Lien  Upon   Real  Estate — Prior 
Sale  of  Bank   Stock — Insufficiency    of    Property — Injury    not 
Shown. — The  allowance  of  counsel  fees  for  the  foreclosure  of  the 
mortgages  as  to  the  real  estate,  which   was  only  declared  a 
lien  thereupon,  and  not  upon  the  bank  stock,  does  not  show 
that  the   appellant  was   injured  by  a   prior  sale  of  the  bank 
stock,  where  it  appears  that  the  sale  of  the  entire  property  in 
separate  parcels  was  insufficient  to  satisfy  the  judgment;  and 
in  such  case  the  mere  omission  to  make  the  counsel  fees  for 
each  parcel  of  real  estate  a  lien  upon  that  parcel  alone  was 
only  technical  error,  not  injurious  to  the  appellant.     (Id.) 

4.  Omission  of  Part  of  Mortgaged  Property — Mistake — Freedom 
from  Lien  of  Mortgage — Release  of  Deficiency  Judgment. — 
Where  part  of  the  mortgaged  property  was  omitted  by  mistake, 
the  failure  of  the  plaintiff  to  have  it  included  in  the  judgment 
had  the  effect  to  free  it  from  the  lien  of  the  mortgage  and  from 
a  sale  in  satisfaction  of  the  judgment;  and  the  judgment  will 
not  be  reversed  for  such  omission  where  the  plaintiff  has  volun- 
tarily released  and  entered  satisfaction  of  the  deficiency  judg- 
ment   (Id.) 
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5.  Taxes  Upon  Land  Paid  by  Plaintiff — Lien  Upon  Personal  Prop- 
erty— Objection  not  Shown  by  Record.— Where  the  judgment 
does  not  show  or  declare  that  any  portion  of  the  amount  is 
for  taxes  paid  by  the  plaintiff,  and  it  does  not  otherwise  ap- 
pear from  the  record,  an  objection  that  the  court  was  not  au- 
thorized to  include  any  part  of  the  taxes  paid  by  plaintiff  upon 
the  real  estate  as  a  lien  upon  the  personal  property  given  as 
security  is  not  shown  to  be  tenable.     (Id.) 

6.  Provision  in  Mortgage  for  Payment  of  Taxes — Constitution 
not  Violated. — A  provision  in  the  mortgage  that  the  mortgagee 
"may  pay  all  taxes,  liens,  or  assessments  upon  the  said  prop- 
erty, and  the  same  shall  be  repaid  with  interest  thereon  at  the 
rate  of  one  per  cent  per  month,"  does  not  violate  section  5  of 
article  XIII  of  the  constitution.  It  does  not  show  a  contract 
by  which  the  mortgagor  is  obligated  to  pay  any  taxes  upon  the 
money  loaned,  or  on  any  mortgage,  deed  of  trust,  or  other  lien. 
(Id.) 

7.  Exoneration  from  Liability  for  Interest — Affirmative  Defense. 
The  exoneration  of  the  mortgagor  from  liability  for  interest  is 
an  affirmative  defense,  which  must  be  established  by  the  de- 
fendant by  showing  a  contract  in  violation  of  the  terms  of  the 
constitution.     (Id.) 

8.  Franchise  of  Gas  Works  Included  in  Mortgage — Sale  Under 
Foreclosure — Appeal. — Where  the  mortgagor  included  the  fran- 
chise of  gas  works  in  the  mortgage,  it  would  seem  that  he 
should  be  estopped  from  questioning  the  mortgagee's  right  to 
a  foreclosure  sale;  but  if  no  title  will  pass  by  such  sale,  the 
appellant  cannot  be  injured,  and  the  judgment  of  foreclosure 
will  not  be  reversed  or  modified  by  omitting  such  franchise 
from  the  decree  of  sale.    (Id.) 

9.  Erroneous  Record — Constructive  Notice — Protection  of  Sub- 
sequent Purchaser. — A  mortgage  of  land  erroneously  recorded 
in  a  book  of  "Bills  of  Sale  and  Agreements"  does  not  give 
constructive  notice  to  a  subsequent  purchaser  of  the  land  at 
sheriff's  sale.  Such  purchaser  is'  protected,  in  the  absence  of 
actual  notice  of  the  mortgage,  and  has  a  right  to  rely  upon  the 
absence  of  constructive  notice  on  the  face  of  the  proper  book 
of  record.     (Cady  v.  Purser,  552.) 

10.  Agency  of,  Recorder  for  Party  Recording — Errors  'and  Omis- 
sions.— For  the  purpose  of  correct  transcription  of  an  instrument 
into  the  appropriate  book  of  record,  the  recorder  is  the  agent 
of  the  party  recording  the  instrument,  and  errors  or  omissions 
in  the  record  are,  in  law,  his  errors  and  omissions.     vld.) 

11.  Construction  of  Code  —  Filing  and  Record  of  Instrument. — 
Section  1170  of  the  Civil  Code,  providing  that  a  properly  framed 
instrument  is  "deemed  to  be  recorded"  when  "deposited  in 
the  recorder's  office  with  the  proper  officer  for  record,"  must 
be  read  with  section  1213   of  that  code,  making  the  instrument 
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"acknowledged  or  proved  and  certified  and  recorded  as  pre- 
scribed by  law''  constructive  notice  of  its  contents,  and  each 
is  to  be  construed  with  reference  to  the  purposes  for  which  it 
was  enacted.  The  instrument  cannot  be  constructive  notice  of 
its  contents  unless  "recorded  as  prescribed  by  law,"  which  can- 
not take  place,  under  section  1171  of  the  Civil  Code,  construed 
with  sections  124  and  125  of  the  County  Government  Act,  until 
the  instrument  has  been  transcribed  into  the  proper  book.     (Id.) 

12.  Title  by  Prescription  not  of  Record — Mortgage  and  Sheriff's 
Deed — Registry  Law — Effect  of  Possession. — The  fact  that  the 
corporation  whose  property  was  mortgaged,  and  subsequently 
sold  and  conveyed  under  execution  by  the  sheriff's  deed  to  an- 
other party,  held  a  title  by  prescription,  which  was  not  re- 
corded, cannot  affect  the  provisions  of  the  recording  act  as  be- 
tween the  mortgagee  and  the  sheriff's  grantee.  The  possession 
of  the  land  by  the  corporation  at  the  time  of  the  sheriff's  deed 
was  prima  facie  evidence  of  its  title.     (Id.) 

13.  Subsequent  Foreclosure  of  Mortgage — Paramount  Title  of 
Purchaser. — The  paramount  title  of  the  purchaser  at  sheriff's  sale 
is  not  a  proper  subject  of  litigation  in  a  subsequent  action  to 
foreclose  the  mortgage,  and  if  not  expressly  adjudicated  in  such 
action  cannot  be  affected  by  the  decree  of  foreclosure,  nor  by 
the  sheriff's  sale  under  the  decree.     (Id.) 

14.  Date  of  Mortgage  as  to  Purchaser — Relation  of  Title  Under 
Decree. — The  mortgage,  being  void  as  to  the  purchaser  for  want  of 
proper  record  had  no  existence  as  to  him  until  the  commence- 
ment of  the  action  to  foreclose  it;  and  the  title  under  the 
decree  cannot  as  to  the  paramount  title  of  the  purchaser, 
if  not  expressly  adjudicated  by  the  decree,  be  deemed  to  relate 
back  of  the  commencement  of  the  suit  to  the  actual  date  of  the 
mortgage.     (Id.) 

15.  Parties  to  Foreclosure — Issue  as  to  Purchaser's  Right — Res- 
ervation in  Decree — Estoppel — Action  to  Quiet  Title. — Where 
the  purchaser  at  the  sheriff's  sale  was  made  a  party  defend- 
ant to  the  foreclosure  suit,  under  an  averment  that  his  interest 
was  subject  and  subordinate  to  that  of  the  mortgagee,  and 
he  took  issue  upon  that  averment,  and  pleaded  his  title  as 
paramount  thereto,  and  all  paramount  rights  of  defendants,  ex- 
cepting the  defendant  mortgagor,  were  reserved  in  the  decree, 
such  purchaser  is  not  estopped  by  the  decree  from  asserting  his 
paramount  right  in  an  action  by  him  to  quiet  his  title  against 
the  purchaser  under  the  decree  of  foreclosure.     (Id.) 

16.  Foreclosure  of  Mortgage — Order  Vacating  Sale  Under  Decree — 
Jurisdiction. — The  jurisdiction  of  the  court  in  actions  for  the  fore- 
closure of  a  mortgage  over  the  parties  and  the  subject  mat- 
ter continues  until  the  foreclosure  is  completed  by  failure  to 
redeem  from   the  sale  under  the  decree;  and  it  has  power  to 

vacate  an  irregular  sale  before  the  expiration  of  the  time  for 
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redemption,  as  against  the  purchaser,  who  by  his  bid  submits 
himself  to  the  jurisdiction  of  the  court.  (Van  Loben  Sels  v. 
Bunnell,  489.) 

17.  Sale  not  Authorized  by  Decree — Foreclosure  of  Prior  Lien — 
Subsequent  Judgment  in  Different  Action. — A  sale  under  the 
foreclosure  of  a  mortgage,  not  authorized  by  the  decree  which 
required  the  payment,  first,  of  a  prior  lien  foreclosed  in  the  ac- 
tion by  cross-complaint,  and,  secondly,  the  plaintiff's  mortgage, 
but  made  in  pursuance  of  a  subsequent  judgment  rendered  in 
a  different  action  brought  by  the  wife  of  the  mortgagor,  as  an 
alleged  homestead  claimant,  against  the  sheriff  and  the  prior 
lienholder,  by  which  a  temporary  injunction  was  dismissed  and 
the  sheriff  was  directed  to  proceed  with  the  sale,  and  first  to 
pay  the  plaintiff's  mortgage  and  then  to  bring  the  remainder 
of  the  proceeds  into  court,  at  which  sale  the  mortgagee  became 
the  purchaser  for  the  amount  only  of  his  debt,  is  grossly  irreg- 
ular, if  not  void,  and  should  be  set  aside.     (Id.) 

18.  Invalidity  of  Subsequent  Judgment  —  Decree  of  Foreclosure 
not  Modified. — The  subsequent  judgment  in  the  action  by  the 
wife  of  the  mortgagor  had  no  validity  as  against  the  parties 
to  the  foreclosure,  and  could  not  properly  be  regarded  as  a 
modification  of  the  decree  rendered  therein.     (Id.) 

19.  Parties  to  Foreclosure— Cross-complaint  by  Prior  Lienholder 
— Foreclosure  of  Lien. — A  prior  lienholder  is  a  proper,  though  not 
a  necessary,  party  to  an  action  to  foreclose  a  mortgage;  and 
when  made  a  party,  he  may  seek  the  foreclosure  of  his  lien  by 
cross-complaint.     (Id.) 

20.  Defects  in  Cross-complaint" — Service — Jurisdiction. — Defects  in 
the  cross-complaint  as  to  parties  and  service  thereof,  where  all 
the  parties  were  in  court,  and  their  presence  is  recited  in  the 
decree,  cannot  affect  the  jurisdiction  of  the  court  to  foreclose 
the  prior  lien  asserted  therein;  nor  could  jurisdiction  be  affected 
by  the  insufficiency  of  the  cross-complaint,  if  it  alleges  the  ex- 
istence of  the  lien  and  prays  for  general  relief.     (Id.) 

21.  Foreclosure  of  Mortgage — Pleading — Description — Uncertainty. 
In  an  action  to  foreclose  a  mortgage,  the  overruling  of  a  demurrer 
for  uncertainty  in  the  description  of  part  of  the  mortgaged 
premises  is  not  ground  for  reversal  of  the  judgment,  where  it 
appears  that  the  appellant  understood  what  land  was  meant 
by  the  description,  and  was  not  misled  or  inconvenienced  in 
any  way  on  account  of  such  uncertainty.  (Peachy  v.  Witter, 
316.) 

22.  Maturity  of  Cause  of  Action — Extension  of  Time— Conflicting 
Evidence. — Where  the  evidence  is  conflicting  as  to  whether  there 
was  an  extension  of  time  for  payment  of  the  note  secured  by 
the  mortgage,  making  the  commencement  of  the  action  pre- 
mature, a  finding  against  the  fact  of  such  extension  cannot  be 

disturbed  upon  appeal.     (Id.) 
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23.  Want  of  Consideration — Nudum  Pactum. — An  agreement  for  an 
extension  of  time  of  payment  of  a  note  and  mortgage,  made 
without  any  consideration,  is  nudum  pactum,  and  cannot  be 
enforced.     (Id.) 

24.  Allowance  of  Attorney's  Fee — Provision  in  Note. — "Where  the 
note  set  out  in  the  complaint  and  appearing  to  have  been 
secured  by  the  mortgage,  contained  a  provision  for  a  reason- 
able attorney's  fee,  as  part  of  the  note,  it  was  proper  to  embody 
an  allowance  for  an  attorney's  fee  in  the  decree  of  foreclosure 
of  the  mortgage.     (Id.) 

25.  Offer  of  Settlement — Revocation  by  Suit — Acceptance  After 
Suit — Evidence. —  An  offer  from  the  plaintiff  to  the  defendant 
made  before  the  commencement  of  the  action  to  take  the 
principal  of  the  note  in  settlement  of  the  demand,  if  not  then 
accepted,  is  revoked  by  the  commencement  of  the  action  to 
foreclose  the  mortgage  for  principal  and  interest;  and  a  notice 
of  acceptance  of  the  offer  given  after  the  commencement  of  the 
action  is  too  late,  and  is  not  admissible  in  evidence.     (Id.) 

26.  Agreement  to  Take  Less  than  Amount  of  Claim— Consideration. 
An  agreement  to  take  less  than  the  amount  of  a  claim  past 
due  must  have  a  new  consideration  to  support  it,     (Id.) 

27.  Intervention — Adverse  Claim  to  Property  Mortgaged. — An  in- 
tervention is  not  permissible  to  set  up  an  adverse  claim  of  title 
to  part  of  the  mortgaged  property  in  opposition  to  that  of  the 
mortgagor  and  mortgagee.     (Id.) 

28.  Burden  of  Proof  Upon  Intervenor — Insufficient  Showing. — The 
burden  of  proof  is  upon  the  intervenor  who  claims  title  to  show 
a  title  that  can  be  litigated  in  the  action  of  foreclosure;  and  a 
motion  for  leave  to  intervene  which  fails  in  such  showing  is 
properly  denied.     (Id.) 

29.  Foreclosure  of  Mortgage — Parties — Separate  Suit  by  Junior 
Lienholder — Res  Adjudicata.— The  holder  of  a  junior  lien,  made  a 
party  defendant  to  an  action  to  foreclose  a  prior  mortgage, 
who  did  not  appear  or  set  up  his  junior  lien,  is  not  estopped 
by  the  decree  of  foreclosure  from  maintaining  a  separate  suit 
to  sell  any  portion  of  the  lands  not  sold  to  satisfy  the  prior 
mortgage,  and  to  reach  any  surplus  proceeds  arising  from  sales 
made  under  the  prior  mortgage,  and  his  assignee  may  main- 
tain such  separate  action.     (Greenebaum  v.  Davis,  146.) 

30.  Foreclosure— Separate  Mortgages  for  Same  Indebtedness — Single 
Cause  of  Action — Pleading — Counts — Misjoinder. — A  cause  of  ac- 
tion to  foreclose  two  separate  mortgages  made  by  two  different 
defendants  to  secure  the  same  indebtedness  is  single;  and  the 
fact  that  the  two  mortgages  are  unnecessarily  set  forth  in  what 
are  called  the  first  and  second  counts  of  the  complaint  does  not 
show  a  misjoinder  of  distinct  causes  of  action.  (Security  Loan 
etc.  Co.  v.  Mattern,  326.) 
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•31.  Different  Relief — Character  of  Complaint — Misnomer. — A  com- 
plaint, while  setting  torth  a  single  cause  of  action,  may  at  the 
same  time  ask  for  different  relief  from  different  defendants, 
according  as  they  are  connected  with  the  cause  of  action;  and 
the  character  of  the  complaint  is  to  be  determined  from  its 
contents,  rather  than  from  a  misnomer  on  the  part  of  the 
pleader.    (Id.) 

32.  Subsequent  Mortgage  by  Another  as  Additional  Security — 
Parties  to  Foreclosure. — In  an  action  to   foreclose  a  mortgage 

another  person  than  the  original  mortgagor,  who  is  averred  to 
have  executed  a  subsequent  mortgage,  as  additional  security 
for  the  payment  of  the  same  debt  secured  by  the  prior  mort- 
gage, is  properly  made  defendant,  in  order  to  secure  to  the 
plaintiff  the  payment  of  any  deficiency  that  may  arise  upon 
foreclosure  of  the  prior  mortgage.     (Id.) 

33.  Statement  of  Obligation  —  Certainty.  —  The  statement  in  the 
subsequent  mortgage  that  it  was  given  as  security  for  the  pay- 
ment of  a  promissory  note,  according  to  its  terms,  made  on  a 
specified  date  by  the  prior  mortgagor  to  the  plaintiff,  and  se- 
cured by  mortgage  of  the  same  date,  giving  its  date  and  place 
of  record,  is  a  sufficiently  definite  description  of  the  obligation 
for  which  the  subsequent  mortgage  was  given.     (Id.) 

34.  Reference  to  Record — Misdescription  of  Instrument  Evidencing 
Debt — Subsequent  Mortgage  not  Invalidated. —  The  subsequent 
mortgage  is  not  invalidated  because  the  instrument  to  which 
it  refers  as  a  promissory  note  set  forth  in  the  public  record  of 
the  prior  mortgage  is  not  strictly  a  promissory  note  within  the 
definit'on  of  the  Civil  Code;  but  the  subsequent  mortgagee  is 
presumed  to  have  known  its  character,  and  any  misdescription 
of  it  will  not  affect  his  obligation  or  relieve  him  therefrom. 
(Id.) 

35.  Promise  to  Pay  Principal  and  Interest  Coupons — Pleading — Un- 
certainty.— Where  the  complaint  sets  forth  at  length  the  instru- 
ment secured,  showing  it  to  be  described  by  its  terms  as  a  '"first 
mortgage  real  estate  note,"  and  to  consist  of  a  written  promise 
to  pay  on  a  date  specified  a  principal  sum  named  to  the  plaintiff 
or  order,  with  interest  at  a  specified  rate,  according  to  the 
tenor  amd  effect  of  twelve  interest  coupons  of  two  series,  of 
six  coupons  each,  therein  described,  the  designation  of  the  in- 
strument as  a  promissory  note  is  immaterial;  and  no  uncertainty 
Is  created  by  setting  forth  in  the  complaint  at  length  a  copy  of 
one  of  each  series   of  the  coupons.     (Id.) 

36.  Consideration  of  Subsequent  Mortgage — Release  of  Land  from 
Prior  Mortgage. — Proof  that  the  subsequent  mortgage  was  exe- 
cuted in  order  to  obtain  the  release  bjr  the  mortgagor  of  part 
of  the  land  included  in  the  prior  mortgage,  and  that  the  release 
and  the  subsequent  mortgage  were  placed  together  in  escrow 
until  the  property  mortgaged  was  shown  to  be  unencumbered, 
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and  that  they  were  contemporaneously  recorded,  establishes  a 
sufficient   consideration    for  the   subsequent    mortgage.     (Id.) 

37.  Pleading — Want  of  Consideration— Evidence— Rebuttal.— "Where 
the  maker  of  the  subsequent  mortgage  pleaded  in  his  answer  a 
want  of  consideration  therefor,  and  testified  thereto,  evidence 
is  admissible  in  rebuttal  to  establish  the  consideration  thereof, 
and  it  cannot  be  objected  that  such  rebutting  evidence  is  not 
within  the  pleadings.     (Id.) 

38.  Effect  of  Release — Untenable  Objections. — The  release  having 
been  obtained  in  consideration  of  the  subsequent  mortgage, 
and  with  the  consent  of  all  parties  interested,  neither  of  the 
mortgagors  can  object  that  the  release  operated  to  absolve 
him  from  liability,  or  that  the  foreclosure  of  the  prior  mort- 
gage is  for  part  only  of  the  property  originally  mortgaged. 
(Id.) 

39.  Personal  Guaranty  of  Prior  Mortgage — Foreclosure  of  Subse- 
quent Mortgage — Defense. — The  personal  guaranty  by  a  third 
person  of  the  obligation  of  the  prior  mortgagor  is  not  available 
as  a  defense  to  a  foreclosure  of  the  subsequent  mortgage.    (Id.) 

40.  Conveyance  of  First  Mortgaged  Premises  to  Second  Mortgagor. 
The  conveyamce  of  the  premises  covered  by  the  first  mortgage 

to  the  mortgagor  who  executed  the  subsequent  mortgage,  though 
dated  prior  to  the  commencement  of  the  action,  if  not  delivered 
or  recorded  until  after  its  commencement,  is  not  available  as 
a  defense  to  the  action.    (Id.) 

41.  Attorneys'  Fees  not  Made  a  Lien. — The  second  mortgagor  can- 
not object  to  the  allowance  of  attorneys'  fees  against  the  first 
mortgagor  if  they  are  not  made  a  lien  upon  the  land,  and  no 
property  is  directed  to  be  sold  in  satisfaction  thereof.     (Id.) 

42.  Fixing  Fees  Without  Evidence. — The  court  may  fix  the  amonnt 
of  the  attorneys'  fees  without  receiving  any  evidence  upon  the 
subject.     (Id.) 

43.  Lien  of  Chattel  Mortgage  —  Proceeds   of   Sale. — The  lien  of  a 

chattel  mortgage  attaches  to  the  proceeds  of  sale  of  the  mort- 
gaged property,  and  the  mortgagee  has  the  right  to  insist  upon 
payment  out  of  such  proceeds.     (Mclntyre  v.  Hauser,  11.) 

44.  Leasehold  Estate  in  Hotel  Property. — A  mortgage  of  a  lease- 
hold estate  in  hotel  property  for  a  term  of  eleven  years,  and  of 
the  hotel  building  and  fixtures  which  the  lessee  has  the  right  to 
remove  at  the  end  of  the  term,  is  of  an  interest  in  real  estate, 
within  the  provision  of  section  2947  of  the  Civil  Code.  (McLeod 
v.  Barnum,  005.) 

45.  Mortgage  of  Personal  Property — Nonconformity  to  Statute 
— Validity  Between  Parties. — A  mortgage  of  personal  property 
not  enumerated  in  the  statute,  and  not  accompanied  by  the 
affidavit,  acknowledgment,  and  record  provided  for  in  cases  of 
chattel  mortgages  allowed  by  the  statute,  is  valid  between  the 
parties.     (Id.) 
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•46.    Mortgage  for  Purchase    Money  —  Vendee    in    Possession — De- 
fective Title. — The  vendee  who  lias  received  possession  and  main- 
tains it  without  rescission  of  the  contract  of  sale  cannot,  while 
in  possession,  defend  against  a  mortgage  given  for  the  pur- 
chase money  on  the  ground  of  an  alleged  defect  in  the  title. 
Hd.) 

47.  Evidence  as  to  Contents  of  Letter — Harmless  Ruling. — Where 
the  recipient  of  a  letter  from  the  defendant  was  permitted  to 
testify  without  objection  to  the  contents  of  the  letter,  and  was 
fully  cross-examined  by  the  defendant  as  to  such  contents, 
error  in  permitting  another  witness  to  testify  as  to  its  con- 
tents, on  the  ground  that  the  loss  of  the  letter  had  not  been 
proved,  is  harmless.     (Id.) 

48.  Proof  of  Title — Bill  of  Sale. — A  bill  of  sale,  which  was  a  link- 
in  the  chain  of  title  to  the  mortgaged  property,  which  the  de- 
fendant objected  to  as  defective,  was  properly  admitted  in  evi- 
dence.    (Id.) 

49.  Foreclosure  of  Chattel  Mortgages — Decision  Upon  Former  Ap- 
peal— Estoppel. — The  decision  upon  the  former  appeal  of  this 
case  (115  Cal.  677)  upon  the  question  of  estoppel  only  involved 
the  estoppel  of  the  plaintiff  to  foreclose  the  chattel  mortgages 
sued  upon,  as  respects  a  quantity  of  mortgaged  wire,  sold  for 
the  account  of  the  mortgagors  with  the  consent  of  the  mort- 
gagee, and  does  not  preclude  the  foreclosure  of  the  chattel 
mortgages  as  to  other  property  included  therein  and  not  in- 
volved in  the  decision  upon  the  former  appeal.  (Carpy  v. 
Dowdell,  495.) 

50.  Novation — Sale  Consented  to  by  Mortgagee — Payments  to  Ac- 
count of  Mortgagors. — A  sale  by  the  mortgagors  of  part  of  the 
mortgaged  property,  consented  to  by  the  mortgagee,  with  a  pro- 
vision that  payments  were  to-  be  made  by  the  purchasers  to 
the  mortgagee  for  account  of  the  mortgagors,  does  not  show 
a  novation,  involving  a  release  of  the  mortgage  debt,  where 
there  was  no  proof  of  an  agreement  or  intent  to  release  it,  or 
to  extinguish  the  obligation  of  the  mortgagors,  and  to  look  alone 
to  the  purchasers  for  payment.    (Id.) 

51.  Inconsistency  in  Findings. — The  mere  presence  of  an  inconsist- 
ency in  findings,  in  relation  to  property  not  included  in  the  de- 
cree of  foreclosure,  does  not  constitute  reversible  error.     (Id.) 

52.  Decree  of  Foreclosure — Description  of  Property — Presumption* 
Upon  Appeal. — When  the  description  of  the  property  included  in 
the  decree  of  foreclosure  coincides  with  the  description  found 
in  the  chattel  mortgages,  the  decree  will  be  presumed  to  be 
correct  upon  appeal,  in  the  absence  of  a  bill  of  exceptions  or 
any  showing  to  the  contrary.     (Id.) 

53.  Chattel  Mortgage — Sale  Under  Foreclosure — Effect  of  Re- 
versal Upon  Appeal — Proceeds  of  Sale — Payment — Second  Fore- 
closure.— Where  property  covered  by  a  chattel  mortgage  was  sold 
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for  want  of  a  stay  bond  pending  an  appeal  from  the  decree  of 
foreclosure,  tbe  reversal  of  the  decree  had  the  effect  to  place  the 
litigation  where  it  was  prior  to  the  decree,  and  the  foundation 
upon  which  the  order  of  sale  and  all  proceedings  thereunder 
were  based  was  taken  away;  and  the  proceeds  of  the  sale,  in 
the  hands  of  the  plaintiff,  are  the  property  of  the  defendant, 
and  cannot  constitute  payment  of  the  notes  secured  by  the 
mortgage,  nor  constitute  a  bar  to  another  foreclosure  decree 
upon  the  new  trial.     (Carpy  v.  Dowdell,  499.) 

54.  Evidence  Upon  New  Trial — Proof  of  Execution  Sale — Harm- 
less Rejection  of  Evidence. — Where,  upon  the  new  trial,  after  re- 
versal of  the  decree  of  foreclosure,  the  defendant,  for  the  pur- 
pose of  establishing  an  allegation  of  payment  by  the  sale  under 
execution,  offered  in  evidence  the  execution  and  proceedings 
had  thereunder,  the  rejection  of  such  evidence  is  harmless  if 
it  was  substantially  proved  that  the  property  was  sold  under 
execution  pending  the  appeal  from  the  decree,  and  that  the 
proceeds  were  received  by  the  plaintiff.     (Id.) 

55.  Evidence  as  to  Property  not  Included  in  Judgment. — Where 
certain  property  included  in  the  mortgage  was  not  included  in 
the  judgment  of  foreclosure,  no  error  was  committed  in  re- 
jecting evidence  bearing  against  the  foreclosure  of  that  prop- 
erty, where  such  evidence  was  immaterial  as  to  the  other  prop- 
erty, and  did  not  tend  to  prove  any  estoppel  or  novation  as 
to  the  property  included  in  the  judgment.     (Id.) 

56.  Foreclosure]of  Chattel  Mortgage — Answer — New  Matter — Parol 
Agreement — Waiver  of  Findings — Presumption. — In  an  action  to 
foreclose  a  chattel  mortgage,  new  matter  in  the  answer  setting 
up  a  parol  agreement,  made  when  the  mortgage  was  executed,' 
that  the  plaintiff  would  not  foreclose  so  long  as  defendant  paid 
the  interest,  and  that  the  interest  was  tendered  and  refused,  is 
deemed  controverted,  and  where  findings  were  waived,  it  must-' 
be  presumed  in  favor  of  the  judgment  foreclosing  the  mortga.ee 
that  the  court  found  against  the  existence  of  the  agreement. 
(Pacific  Investment   Co.   v.    Ross,  8.) 

57.  Cross-complaint — Reformation  of  Note  and  Mortgage — Harm- 
less Ruling  Upon  Demurrer. — When  the  defendant  also  filed  a 
cross-complaint  seeking  a  reformation  of  the  note  and  mortgage, 
based  upon  the  same  alleged  parol  agreement,  an  order  sus- 
taining a  demurrer  thereto  is  harmless,  in  view  of  the  implied 
finding  against  the  existence  of  such  agreement.     (Id.) 

58.  Appointment  of  Commissioner  to  Sell — Order  for  Possession. 
In  the  decree  of  foreclosure,  where  a  commissioner  was  ap- 
pointed by  the  consent  of  the  parties,  to  sell  the  personal  prop- 
erty covered  by  the  chattel  mortgage,  it  was  proper  for  the 
court  to  order  that  the  commissioner  take  immediate  possession' 
of  the  encumbered  property,  and  proceed  to  sell  so  much  as 
may  be  necessary  to  satisfy  the  judgment  and  costs.     (Id.) 
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59.  Commissioner  a  Substitute  for  Sheriff — Delivery  to  Purchaser. 
The  commissioner  is  a  substitute  for  the  sheriff,  who  must  have 
the  custody  of  personal  property  capable  of  manual  delivery, 
and  in  making  a  sale  thereof  must  deliver  the  property  to  the 
purchaser.     (Id.) 

See  Building  and  Loan  Associations;  Estates  of  Deceased  Per- 
sons, 1-4,  33-37;  Execution,  4-7;  Mechanics'  Liens,  13,  25; 
Pleading,   2,  3;  Pledge. 

MUNICIPAL  CORPORATIONS. 

1.  Excess  of  Indebtedness  Over  Revenue — Construction  of  Con- 
stitution.— The  inhibition  of  the  constitution  against  the  in- 
curring of  indebtedness  or  liability  by  a  city  "exceeding  in 
any  year  the  income  and  revenue  provided  for  it  for  that  year," 
is  to  be  naturally  and  reasonably  construed  as  providing  that 
all  legitimate  indebtedness  of  the  municipality  must  not  ex- 
ceed all  the  revenues  and  income  provided  for  that  year.  (Hig- 
gins  v.   San  Diego,  294.) 

2.  Rights  of  Creditors — Contracts  in  Relation  to  Revenue — Spe- 
cial Funds. — The  creditors  of  a  city  have  the  right  to  contract  with 
reference  to  its  entire  revenue,  except  in  so  far  as  the  charter 
expressly  otherwise  provides  in  the  case  of  special  funds,  such 
as  the  school  or  library  fund.     (Id.) 

3.  Transferable  Surplus  in  Special  Funds — Validity  of  Indebted- 
ness.— In  determining  the  validity  of  a  particular  indebtedness  in- 
curred in  any  year,  not  only  is  the  condition  of  the  general 
fund  and  of  any  particular  fund  out  of  which  such  indebtedness 
is  primarily  payable  to  be  considered,  but  also  all  surplus 
moneys  remaining  at  the  end  of  the  fiscal  year  in  other  special 
funds,  not  primarily  applicable  thereto,  which  might  lawfully 
be  transferred  to  an  applicable  fund,  after  meeting  all  claims 
specially  chargeable  to  such  funds,  must  be  taken  into  consid- 
eration.    (Id.) 

4.  Percentage  of  Tax  Levy  Named  for  Each  Fund — Apportionment: — 
Transfer  of  Surplus  not  Prohibited. — A  provision  in  a  city  charter 
that  "the  percentage  of  each  annual  tax  levy  shall  be  named 
for  each  fund  and  the  whole  amount  of  taxes  and  revenue  of  the 
city  apportioned  to  said  several  funds  accordingly,"  is  not  equiv- 
alent to  the  declaration  of  a  purpose  to  limit  any  particular  class 
of  expenditure  to  the  apportionment  made  for  that  class,  and 
to  prohibit  the  transfer  of  a  surplus  from  one  fund  to  reinforce 
another  exhausted  fund.     (Id.) 

5.  Exhausted  Fund — Refusal  to  Transfer — Claim  not  Defeated.— 
A  city  cannot  defeat  a  claim  primarily  payable  out  of  an  ex- 
hausted fund  by  refusal  to  transfer  the  surplus  fro  n  another 
fund  thereto,  the  transfer  of  which  is  not  prohibited  by  its 
charter.     (Id.) 
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6.  Subsequent  Loss  of  Depositor's  Funds — Failure  of  Bank — Lia- 
bilities not  Affected. — Moneys  provided  by  the  city  for  the  reve- 
nue of  a  current  year  become  part  of  its  funds  against  which 
liabilities  may  accrue,  and  the  validity  of  those  liabilities  can- 
not be  affected  by  any  subsequent  loss  caused  by  a  deposit  made 
in  a  bank,  owing  to  the  failure  thereof  and  a  final  partial  collec- 
tion of  the  money.     (Id.) 

7.  Order  of  Payment  of  Claims — Time  of  Account — Presentation. — 
In  the  absence  of  a  provision  in  a  city  charter  making  the  city 
liable  in  the  order  in  which  claims    accrue  against  it,  there  is 
no  priority  of  right  among  the  claimants,   except  in  the  order 
of  their  presentation  for  immediate  payment.     (Id.) 

8.  Construction  of  Charter — City  Becoming  "Owner"  of  Water 
Supply — Water  Fund — Preferred  Payments. — Under  a  city  charter 
providing  that  when  the  city  becomes  "the  owner  of  any  water 
supply"  it  shall  establish  a  water  fund,  and  make  the  salaries 
of  the  commissioners  and  the  operating  expenses  of  the  water 
plant  payable  before  the  monthly  rental.,  the  word  "owner"  is  to 
be  construed,  not  in  the  sense  of  title,  but  in  the  sense  of  hav- 
ing control  of  a  water  supply.     (Id.) 

9.  Void  Lease — Control  of  Plant — Legality  of  Fund  and  Pay- 
ments— Claim  for  Water  Used. — The  fact  that  the  city  held  a  void 
lease  of  a  water  plant,  over  which  it  exercised  control,  does  not 
make  the  creation  of  a  water  fund  and  the  making  of  preferred 
payments  therefrom  illegal  or  void  as  against  a  claim  of  the 
water  company  for  the  reasonable  value  of  water  used  by  the 
city.     (Id.) 

10.  Payment  of  Salary  Out  of  General  Fund. — The  payment  of  the 
legal  salary  of  a  city  justice  out  of  the  general  fund,  instead 
of  out  of  the  salary  fund,  is  not  an  illegal  payment  which  can 
be  complained  of  by  a  water  company  in  an  action  for  the  rea- 
sonable value  of  water  used  by  the  city.    (Id.) 

11.  Special  Funds  not  Primarily  Liable. — Neither  the  "street  fund" 
nor  the  "street  sprinkling  fund"  can  be  held  primarily  liable  to 
the  payment  of  a  claim  for  the  reasonable  value  of  water  used 
by  the  city,  where  there  is  no  evidence  that  any  of  the  water 
supplied  by  the  plaintiff  was  used  upon  the  streets,  and  the 
charter  does  not  make  those  funds  primarily  liable  for  plain- 
tiff's claim.     (Id.) 

12.  Liability — Grading  of  Street — Stoppage  of  Watercourse — In- 
jury to  Lot  Owner. — A  town  is  liable  to  the  owner  of  a  lot  for 
damages  resulting  from  the  grading  of  a  street  in  such  a  man- 
ner as  to  stop  the  flow  of  water  in  a  channel  leading  to  a  river 
and  to  cause  the  water  to  back  up  and  overflow  such  lot.  (Lar- 
rabee   v.   Cioverdale,  96.) 

13.  Immaterial  Questions. — The  questions  whether  the  channel  or 
waterway  in  which  the  water  was  accustomed  to  flow  to  the 
river    was   natural   or  artificial  and  whether  the   water   flowed 
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therein  only  during  rainy  weather,  or  whether  it  was  only  sur- 
face water,  are  immaterial  to  the  cause  of  action  for  causing 
it  to  accumulate  and  overflow  plaintiff's  lot  to  his  damage. 
(Id.) 

14.  "Natural  Channel" — Surface  "Water — Duty  of  Town. — The 
term  "natural  channel"  may  be  construed  as  including  all  chan- 
nels through  which,  in  the  existing  condition  of  the  country, 
the  water  naturally  flows;  and  where  surface  water  has  a 
definite  channel  in  which  it  is  accustomed  to  flow,  the  town 
through  which  it  flows  is  bound  to  provide  means  for  its  es- 
cape in  grading  its  streets.     (Id.) 

15.  Source  of  Water  Immaterial. — No  matter  from  what  source  or 
by  what  means  the  water  which  flowed  through  the  channel 
was  received  therein,  the  town  had  no  right  to  turn  it  upon 
the  la^d  of  the  plaintiff.     (Id.) 

16.  Consequential  Damages  from  Grading — Direct  Invasion  of 
Rights. — The  principle  that  the  town,  in  the  regular  performance 
of  its  official  functions  in  grading  the  street,  is  not  responsible 
for  consequential  damages,  has  no  application  to  the  stoppage 
of  a  watercourse  which  causes  a  direct  invasion  of  the  plain- 
tiff's rights.     (Id.) 

17.  Mandamus  to  City  Auditor — Powers  Under  Charter — Rejection  of 
Illegal  Claim — Judgment  and  Discretion. — The  powers  conferred 
and  duties  imposed  upon  the  auditor  of  the  city  of  Oakland 
by  its  charter  are  not  clerical  or  ministerial,  but  require  the 
exercise  of  judgment  and  discretion  in  order  to  satisfy  himself 
whether  the  money  claimed  is  legally  due.  He  cannot  be  com- 
pelled by  mandamus  to  draw  a  warrant  for  a  claim  which  the 
charter  authorizes  him  to  reject,  or  for  one  which  the  council 
has  no  authority  to  allow.     (Rooney  v.  Snow,  51.) 

18.  Licenses  Outside  of  City — Voluntary  Payments — Protest — Void 
Ordinance. — Payments  of  moneys  into  the  city  treasury  under 
licenses  issued  by  the  city  for  the  sale  of  liquors  at  a  place 
afterward  discovered  to  be  outside  the  city  limits  are  voluntary, 
and  cannot  be  recovered  back  from  the  city,  though  made  un- 
der protest  and  under  illegal  licenses.  An  ordinance  providing 
for  the  repayment  of  such  moneys  is  void,  and  cannot  authorize 
the  auditor  to  draw  a  warrant  therefor.     (Id.) 

19.  City  Charter — Power  of  Amendment — Second  Board  of  Freehold- 
ers— Construction  of  Constitution. — A  city  charter  framed  by  a 
board  of  freeholders,  approved  by  the  city,  and  adopted  by  the  legis- 
lature, can  only  be  amended  or  changed  at  intervals  of  not  less 
than  two  years,  in  the  manner  and  by  the  three-fifths  vote  pro- 
vided for  in  section  8  of  article  XI  of  the  constitution;  and  a 
second  board  of  freeholders  cannot  be  elected  in  such  city  to 
frame  another  charter  for  the  city  to  be  adopted  by  a  majority 
vote  thereof.    (Blanchard  v.  Hartwell,  2G3.) 
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20.  Mandatory  and  Prohibitory  Provisions — Mode  of  Amendment 
Exclusive. — The  provisions  of  the  constitution  in  regard  to  the 
adoption  and  amendment  of  freeholders'  charters  are  manda- 
tory and  prohibitory;  and  the  mode  of  amendment  of  such  char- 
ters is  exclusively  commanded  and  all  others  are  prohibited. 
(Id.) 

See  Cemetery:  License;  Nuisance;  Office  and  Officers;  Reclama- 
tion District;   Sanitary   District;   Street  Assessment. 

MURDER  AND  MANSLAUGHTER.     See  Criminal  Law,  18-30. 

NEGLIGENCE. 

1.  Escape  of  Steam  from  Roller  Hired  by  City — Runaway — Employ- 
ment of  Engineer — Liability  of  Employer.  —  An  engineer  em- 
ployed and  paid  by  the  defendant  corporation  to  manage  a 
steam  roller  hired  by  the  city  from  the  corporation  with  the 
services  of  its  engineer,  at  a  per  diem  rate,  payable  to  the 
corporation,  for  the  purpose  of  rolling  and  leveling  the  streets, 
under  the  direction  of  the  superintendent  of  streets,  is  the 
servant,  not  of  the  city,  but  of  the  corporation  defendant; 
and  the  latter  is  liable  for  injury  caused  by  the  negligence 
of  the  engineer  in  allowing  the  escape  of  steam,  without  warn- 
ing, in  front  of  plaintiff's  horse,  thereby  causing  a  runaway,  to 
plaintiff's  injury.     (Stewart  v.  California  Improvement  Co..  125.) 

2.  Duty  of  Engineer  to  Give  Warning  —  Liability  of  Engineer 
and  Owner. — It  devolved  upon  the  engineer,  having  management 
of  the  steam  roller,  and  not  upon  the  superintendent  of  streets. 
or  his  foreman,  to  know  whether  there  was  danger  in  the  es- 
cape of  steam  through  the  safety  valve,  and  to  give  warning  in 
case  of  such  danger;  and  for  injury  resulting  from  his  negli- 
gence in  that  respect,  he  and  the  owner  of  the  engine  who  put 
him  in  charge  are  responsible.     (Id.) 

3.  Action  for  Death — Collision — Open  Switch — Riding  Upon  Board 
Attached  to  Switch-engine — Violation  of  Rules — Contributory 
Negligence. — A  railroad  company  which  is  not  guilty  of  wanton  or 
willful  negligence  or  misconduct  is  not  liable  in  an  action  for 
the  death  of  an  employee  who  was  killed  by  collision  of  a 
switch-engine  with  a  stationary  engine  by  reason  of  an  open 
switch,  where  he  was  guilty  of  contributory  negligence  by  rid- 
ing, in  known  violation  of  the  rules  of  the  company,  and  with- 
out its  consent  or  authority,  upon  a  board  attached  to  the  front 
and  rear  of  the  switch-engine,  placed  there  for  the  use  of  the 
yardmen  only  in  directing  the  movements  of  the  engine.  (Le- 
masters  v.  Southern  Pacific  Co.,  105.) 

4.  Passenger — Licensee — Trespasser. — An  employee,  while  riding 
as  a  passenger  or  licensee  upon  defendant's  train,  can  have  no 
greater  rights  than  an  ordinary  passenger,  for  the  death  of 
whom,  while  riding  in  the  same  position  of  danger  as  the  em- 
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ployee,  the  company  would  not  be  responsible,  there  being  no 
license  to  him  as  a  passenger  to  ride  in  that  position.  If  the 
employee  was  a  trespasser,  the  company  owed  him  no  duty. 
(Id.) 

5.  Inappropriate  Instructions — "Wanton  and  Willful  Negligence 
— Trespass — Youth  of  Deceased. — Where  there  is  no  evidence 
tending  to  show  any  wanton  or  willful  negligence  or  miscon- 
duct of  the  railroad  company,  instructions  should  not  be  given 
upon  that  subject;  and  where  it  appears  that  the  deceased  was 
nearly  seventeen  years  of  age,  and  was  a  bright,  active  boy, 
who  had  been  employed  as  fireman  upon  the  switch-engine 
upon  which  he  was  riding  when  killed,  the  court  ought  not  to 
instruct  the  jury  that  if  he  was  a  trespasser,  the  jury  could 
take  into  consideration  his  youth  and  immature  judgment.    (Id.) 

6.  Contradictory  Instructions. — Instructions  that  the  plaintiff  can- 
not recover  unless  the  negligence  of  the  defendant  was  willful 
and  wanton,  and  that  if  the  death  occurred  b3~  reason  of  neg- 
ligence of  defendant's  servants,  without  fault  of  the  deceased, 
the  verdict  must  be  for  the  plaintiff,  are  directly  contradictory, 
and  require  reversal  of  the  judgment  for  the  plaintiff.     (Id.) 

7.  Erroneous  Instruction — Failure  to  Stop  Train  and  Remove 
Deceased. — It  is  error  to  instruct  the  jury  that,  if  the  servants  in 
charge  of  the  engine,  knowing  that  the  deceased  was  riding  on 
the  footboard  in  a  dangerous  position,  did  not  stop  the  train 
and  order  or  compel  him  to  get  off,  but  allowed  him  to  remain 
there  without  objection  until  the  collision  occurred,  the  defend- 
ant is  liable  for  his  death,  if  it  did  not  exercise  ordinary  care 
to  prevent  the  accident.     (Id.) 

8.  Derailed  Car — -Testimony  as  to  Speed — Question  for  Jury. — 
In  an  action  for  damages  for  alleged  negligence  in  the  collision 
of  a  derailed  electric-car  with  a  car  approaching  upon  the 
other  track,  it  cannot  be  said,  as  matter  of  law,  that  the 
jury  should  disregard  the  testimony  of  the  passengers  as  to  the 

speed  of  the  derailed  car,  and  accept  only  the  testimony  of  the 
experienced  railroad  men.  Where  no  objection  was  made  to  the 
testimony  of  the  passengers,  it  was  a  question  for  the  jury  to 
determine  what  witnesses  they  would  believe.  (Bosqui  v.  Sutro 
R.  R.  Co.,  390.) 

9.  Conflicting  Evidence  as  to  Negligence  —  Conclusiveness  of 
Verdict. — Where  the  evidence  is  conflicting  upon  different  hy- 
potheses as  to  what  caused  the  derailment  of  the  car,  and  as  to 
the  negligence  of  the  motorman  upon  either  or  both  of  the  collid- 
ing cars  in  running  at  an  excessive  and  dangerous  rate  of  speed, 
and  in  not  stopping  his  car  in  time  to  avoid  the  collision,  to 
plaintiff's  injury,  and  there  is  no  question  of  contributory 
negligence,  the  verdict  of  the  jury  in  favor  of  the  plaintiff  is 
conclusive,  and  will  not  be  disturbed  upon  appeal.     (Id.) 
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10.  Proximate  Cause  of  Injury — Gravel  Upon  Track— Excessive 
Speed — Application  of  Rule. — The  correct  rule  that  the  breach  of 
duty  complained  of  must  be  the  proximate  cause  of  the  injury 
to  the  plaintiff,  operating  in  a  natural  and  continuous  sequence, 
unbroken  by  any  new  cause,  to  produce  the  event,  and  without 
which  it  would  not  have  occurred,  cannot  be  necessarily  ap- 
plied on  the  assumption  that  the  collision  was  proximately  due 
to  an  obstruction  of  gravel  placed  upon  the  track  by  others, 
where  the  evidence  conflicts  as  to  whether  the  derailment  of 
the  car  did  not  cause  the  piling  up  of  the  gravel,  and  as  to 
whether  the  collision  would  have  occurred  with  force  if  the 
car  were  not  running  at  an  excessive  speed  over  the  gravel,  as- 
suming that  it  had  been  previously  placed  upon  the  track.     (Id.) 

11.  Evidence — Comparison  as  to  Equipment  of  Road. — Evidence  is 
not  admissible  to  show  a  comparison  between  the  equipment 
of  the  defendant's  road  with  that  of  other  roads  in  the  same 
city.     (Id.) 

12.  Rate  of  Safe  Speed — Harmless  Ruling.  —  The  exclusion  of  a 
question  as  to  the  possible  rate  of  speed  with  which  cars  could 
be  run  over  the  road  with  safety  is  harmless,  where  the  only 
objection  made  was  to  the  form  of  the  question,  and  the  wit- 
ness immediately  thereafter  was  allowed  to  testify  to  that  sub- 
ject matter.     (Id.) 

13.  Duty  to  Passengers — Utmost  Care  of  Extremely  Cautious  Per- 
sons— Modification  of  Requested  Instructions. — A  railroad  com- 
pany is  bound  to  its  passengers  for  the  utmost  care  and  dili- 
gence of  extremely  cautious  persons,  and  is  responsible  for  the 
slightest  negligence.  Requested  instructions,  to  the  effect  that 
the  standard  of  care  and  foresight  to  be  used  by  the  motorman 
of  an  electric-car  is  that  of  "the  average  prudent  man  standing 
in  his  shoes  and  compelled  to  exercise  care  in  the  same  situa- 
tion and  circumstances,"  are  properly  modified  by  substituting 
"an  extremely  cautious  person,"  instead  of  "the  average  pru- 
dent man."     (Id.) 

14.  Province  of  Court  and  Jury. — It  is  the  province  of  the  court 
and  not  of  the  jury,  to  say  whether  a  failure  to  exercise  the  ut- 
most care,  or  the  care  which  an  extremely  cautious  man  would, 
under  the  same  circumstances,  have  exercised,  constitutes 
negligence;  while  it  is  for  the  jury  to  say  whether  such  care  was 
in  fact  exercised.     (Id.) 

15.  Presumption  of  Negligence  from  Accident  to  Passenger. — The 
rule  that  "the  proof  of  the  occurrence  of  the  accident,  without 
fault  of  the  passenger,  is  prima  facie  proof  of  negligence  on  the 
part  of  the  company,"  is  applicable  in  the  case  of  street  rail- 
ways operated  by  electricity  or  steam  power.     (Id.) 

16.  Obstruction  Upon  Rails — Part  of  Instruction  Inapplicable  to 
Evidence — Prejudice  not  Presumed. — An  instruction  to  the  effect 
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that  if  there  was  an  obstruction  upon  the  rails,  without  which 
the  accident  would  not  have  occurred,  the  plaintiff  cannot  re- 
cover unless  it  is  proved  that  defendant  or  its  servants  placed 
it  there,  or  unless  its  servants  could,  by  the  exercise  of  the  care 
of  a  very  cautious  person,  have  discovered  the  obstruction  in 
time  to  have  avoided  the  accident,  is  not  presumed  prejudicially 
erroneous  merely  because  there  was  no  evidence  that  defend- 
ant or  its  servants  placed  the  obstruction  upon  the  rails.     (Id.) 

17.  Action  for  Death — Failure  to  Lag  Mine — Contributory  Negli- 
gence— Assumption  of  Known  Risk — Questions  for  Jury. — In  an  ac- 
tion for  death  caused  by  the  alleged  negligence  of  a  mine  owner  in 
not  providing  a  flooring  or  lagging  over  the  head  of  the  de- 
ceased to  prevent  rock  or  other  material  from  falling  upon  him 
in  the  course  of  his  employment  as  a  miner,  the  questions 
whether  he  knew  that  the  mine  had  not  been  lagged,  or  whether 
he  was  guilty  of  contributory  negligence  in  going  to  work  at  the 
time  of  the  accident  without  verifying  his  knowledge,  or 
whether  he  assumed  a  known  risk  in  working  where  he  did, 
were  proper  for  submission  to  the  jury,  and  their  verdict  there- 
upon is  final.     (Habishaw  v.  Standard  Quicksilver  Co.,  430.) 

18.  Action  fob  Death — Explosion  in  Distillate  Tank — Negligence 
of  Servant  of  Independent  Contractors. — A  firm  of  dealers  in  hard- 
ware, tinware,  plumbing,  etc.,  engaged  by  the  defendant  to  re- 
pair a  tank  used  to  store  distillate  on  his  fruit  farm,  are  in- 
dependent contractors,  and  not  servants  of  the  defendant,  and 
the  defendant  is  not  liable  to  an  action  for  the  death  of  his 
employee  caused  by  the  explosion  of  the  tank  through  the  neg- 
ligence of  a  servant  employed  by  such  contractors.  (Hedge  v. 
Williams,  455.) 

19.  Dual  Capacity  of  Defendant's  Manager — Membership  in  Firm 
Repairing  Tank. — The  fact  that  the  manager  of  defendant's  firm 
acted  in  a  dual  capacity,  and  was  also  a  member  of  the  firm 
employed  to  repair  the  tank,  and  instructed  their  servant  to 
repair  the  same,  cannot  change  the  contractual  relations  be- 
tween the  parties,  nor  make  the  defendant  responsible  for  the 
negligence  of  such  servant,  who,  as  the  servant  of  the  firm, 
stood  in  the  position  of  an  independent  contractor,  and  was  not 
the  servant  of  the  defendant.     (Id.) 

20.  Verdict  of  Jury — Acting  Capacity  of  Repairer  of  Tank — Mat- 
ter of  Law — Province  of  Appellate  Couet. — The  verdict  of  the 
jury  in  favor  of  the  plaintiff  agninst  the  defendant  is  not  con- 
clusive that  the  servant  engaged  in  repairing  the  tank  was  act- 
ing in  the  capacity  of  a  servant  of  the  defendant  where  the  evi- 
dence shows  without  conflict  that  he  was  the  employee  of  the 
firm  engaged  to  repair  Ihe  tank.  In  such  case  it  is  the  province 
of  the  appellate  court  to  decide  as  matter  of  law  what  the  facts 
prove.    (Id.) 
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21.  Evidence — Declarations  of  Deceased — Res  Gestae. — In  an  ac- 
tion for  the  death  of  defendant's  servant  the  declaration  of  the 
deceased  made  to  third  parties  after  the  accident,  constituting 
no  part  of  the  res  gestae,  are  not  admissible  against  the  plain- 
tiff.   (Id.) 

22.  Negligence  of  Carrier — Loss  of  Trunk — Pleading — Value — Dam- 
ages— Waiver  of  Special  Demurrer. — In  an  action  against  a  trans- 
fer company  for  alleged  negligence   in  the   loss  of   a  trunk,  where 
the  complaint  sufficiently  charged  the  negligence  and  loss,  and 
set  forth  the  reasonable  value  of  the  trunk  and  its  contents  in 
a  specified  sum,  which  the  defendant  refused  to  pay  upon  de- 
mand, and   prayed  judgment   for  said  sum  and   interest,   the 
failure  of  the  complaint  specifically  to  aver  damages  in  that 
sum  is  merely  ground  of  special  demurrer,   for  the  defective 
pleading  of  a  material  averment,  which  is  not  entirely  absent, 
and,  in  the  absence  of  such  demurrer,  the  objection  cannot  be 
heard  after  issue    joined    and  verdict    and    judgment  had  for 
the  plaintiff.     (Merrill  v.   Pacific  Transfer   Co.,  582.) 

23.  Limitation  of  Liability — Construction  of  Code — Knowledge  of 
Limitation — Constructive  Notice. — Section  2176  of  the  Civil  Code, 
providing  for  a  limitation  of  liability  in  a  contract  for  carriage 
of  packages,  trunks,  or  boxes,  if  accepted  "with  a  knowledge  of 
its  terms,"  when  the  value  of  such  property  is  not  named,  is 
not  to  be  construed  as  requiring  actual  knowledge  of  its  terms, 
but  the  limitation  in  the  contract  is  operative  if  the  person  ac- 
cepting the  contract  has  actual  notice  of  circumstances  suf- 
ficient to  put  a  prudent  man  on  inquiry  as  to  the  existence  of 
the  limitation,  in  which  case  he  is  legally  chargeable  with 
knowledge  thereof  by  constructive  notice.     (Id.) 

24.  Question  for  Jury — Erroneous  Refusal  of  Instruction. — It  is  a 
question  for  the  jury,  upon  proper  instructions,  to  say  whether, 
under  all  the  circumstances  as  disclosed  by  the  evidence,  the 
plaintiff,  in  accepting  a  receipt  or  contract  signed  by  the  agent 
of  the  transfer  company,  had  actual  or  constructive  knowledge 
of  the  limitation  of  liability  contained  therein;  and  it  was  error 
to  refuse  to  instruct  the  jury  properly  upon  the  subject  of  con- 
structive notice  of  the  limitation,  and  that,  if  they  found  he 
had  such  notice,  it  was  no  excuse  for  plaintiff  to  say  that  he 
did  not  read  the  limitation,  if  he  had  the  free  opportunity  to 
do  so.    (Id.) 

25.  Gross  Negligence  of  Defendant — Limitation  of  Liabtlity  Over- 
come— Question  for  Jury — Appeal. — Under  section  2175  of  the 
Civil  Code,  if  the  defendant  was  guilty  of  gross  negligence,  the 
limitation  of  liability  is  thereby  overcome,  and  the  limiting 
clause  does  not  exempt  the  defendant  from  the  full  measure 
of  his  liability,  notwithstanding  the  actual  or  constructive 
knowledge  of  the  limitation  on  the  part  of  the  plaintiff.  But 
the  question  of  gross  negligence  is  one    for  the  jury,   under 
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proper  instructions,  and  this  court  cannot  assume  upon  appeal 
that  the  case  is  one  of  gross  negligence,  rendering  harmless 
the  improper  refusal  of  an  instruction  upon  the  question  of 
constructive  notice  or  knowledge  of  the  limitation.     (Id.) 

26.  Evidence — Expenditures  for  Wearing  Apparel. — In  the  action 
for  the  loss  of  the  trunk  and  its  contents  evidence  is  not  ad- 
missible to  show  the  expenditures  made  by  the  plaintiff  for 
replacing  the  wearing  apparel  contained  in  the  trunk.     (Id.) 

27.  Collision  of  Electric-car  With  Truck — Injury  to  Footman 
Concurring  Fault — Joint  Verdict — Review  Upon  Appeal. — 
Where  the  plaintiff,  as  a  foot  passenger,  was  injured  as  the 
result  of  a  collision  between  an  electric-car  and  a  truck,  and 
jointly  sued  the  railway  company,  the  motorman,  and  the 
owners  and  driver  of  the  truck  for  concurring  fault,  and  ob- 
tained a  joint  verdict  and  judgment,  upon  an  appeal  by  the 
railway  company  and  the  motorman,  the  only  question  to  be 
considered  is  whether  the  negligence  of  the  motorman  directly 
contributed  to  the  injury;  and  the  contributory  negligence  of 
the  driver  of  the  truck,  as  against  the  railway  company,  is  not 
a  proper  subject  of  inquiry.     (Horgan  v.  Jones,  521.) 

28.  Negligence  of  Motorman — Support  of  Verdict. — Where  the  jury 
were  warranted  in  finding  from  the  evidence  that  the  motor- 
man,  with  proper  skill  and  diligence,  might  have  avoided  the 
collision  by  stopping  the  car  before  it  occurred,  notwithstand- 
ing the  negligence  of  the  driver  of  the  truck  in  not  looking  and 
listening,  and  that  when  the  motorman  attempted  to  reverse 
the  current  through  his  incompetence  he  failed  to  do  so,  but 
merely  loosened  the  brakes,  and  let  the  unchecked  car  loose 
upon  the  truck,  the  verdict  against  the  motorman  and  the  rail- 
way company  will  not  be  disturbed  upon  appeal.     (Id.) 

See  Notary  Public;  Pleading,  4. 

NEGOTIABLE   INSTRUMENTS. 

1.  Action  Upon  Note — Redemption  of  Pledge — Retention  at  Maker's 
Request — Construction  of  Answer — Nonsuit — Estoppel. — In  an  ac- 
tion by  the  assignee  of  a  note  which  had  been  pledged  by  the  as- 
signor as  security  for  money  which  he  had  paid,  but  which  was 
retained  by  the  pledgee  at  the  maker's  request,  under  an  an- 
swer denying  that  plaintiff  is  the  holder  of  the  note,  mi  aver- 
ment that  the  pledgee  held  it  as  trustee  for  the  defendant  is 
equivalent  to  an  averment  that  it  was  in  the  defendant's  pos- 
session, and  the  defendant  is  estopped  from  claiming  a  non- 
suit on  the  ground  that  plaintiff  was  shown  not  to  be  the  holder 
of  it.     (Spielberger  v.  Thompson,  55.) 

2.  Consideration — Dismissal  of  Action — Payment  of  Plaintiff's 
Attorney. — A  note  given  for  the  purpose  of  securing  the  dismissal 
of  an  action  to  which  the  maker  was  a  party  defendant,  for 
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the  amount  of  the  fee  of  the  plaintiff's  attorney,  who  would 
not  consent  to  the  dismissal  until  his  fee  was  paid,  and  which 
was  thereafter  dismissed,  is  upon  a  sufficient  consideration. 
(Id.) 

3.  Delay  in  Dismissal. — The  fact  that  the  dismissal  of  the  action  was 
delayed  for  several  months  after  the  execution  of  the  note  does 
not  affect  the  consideration,  where  it  does  not  appear  that 
plaintiff's  attorney  thereafter  objected  to  the  dismissal,  and 
where  it  does  appear  that  the  delay  was  largely  occasioned  by 
the  maker  of  the  note.     (Id.) 

4.  Intention  op  Parties — Question  op  Fact — Findings. — The  inten- 
tion of  the  parties  to  the  note  in  executing  and  receiving  it  is 
a  question  of  fact,  and  where  no  fraud  appears  in  its  procure- 
ment, the  findings  of  the  court  upon  conflicting  evidence  that 
it  was  given  in  consideration  of  the  dismissal  of  the  pending 
action  will  not  be  disturbed.     (Id.) 

5.  Promissory  Notes — Negotiability — Stipulation  for  Attorneys' 
Fees. — Defenses  Against  Assignor. — Promissory  notes  containing 
in  each  a  stipulation  for  attorneys'  fees  in  case  of  suit  thereupon 
are  not  negotiable,  and  are  subject  in  the  hands  of  an  assignee 
to  defenses  against  the  assignor.     (Findlay  v.  Pott,  385.) 

6.  Defense  op  Fraud —  Failure  of  Consideration  —  Omissions  in 
Findings. — Judgment  and  order  reversed  for  omission  to  find  upon 
material  issues  of  fraud  and  failure  of  consideration  of  the 
notes  in  suit,  presented  by  the  answer,  upon  the  authority  of 
Field  v.  Austin,  ante,  p.  379.     (Id.) 

7.  Note — Fraud  in  Procurement1 — Election  of  Remedy — Rescission — 
Damages — Defense. — Where  a  note  is  procured  by  the  fraud  of  the 
payee,  the  maker  may  elect  either  to  rescind  the  contract  or 
to  seek  affirmative  relief  of  compensation  in  damages,  without 
rescission,  or  to  set  up  the  fraud  by  way  of  defense  to  an  action 
upon  the  note  by  the  maker,  and  it  cannot  be  objected  to  such 
defense  that  no  rescission  or  offer  to  rescind  or  damages 
eo  nomine  is  alleged.     (Field  v.  Austin,  379.) 

8.  Pleading  —  Damage  by  Way  of  Defense  —  Consideration  of 
Notes — Worthless  Stock — Alleged  Fraud  —  Omission  in  Find- 
ings.— In  an  action  upon  notes  where  the  answer  sets  up  facts  con- 
stituting fraud  in  their  procurement,  in  consideration  for  wholly 
worthless  stock,  concerning  which  fraudulent  representations 
were  made,  and  also  pleads  a  want  and  total  failure  of  consid- 
eration for  the  notes,  the  fact  and  extent  of  the  damage  for  the 
alleged  fraud  sufficiently  appears  for  the  purposes  of  defense; 
and  a  failure  to  find  upon  the  issue  of  the  fraud  alleged,  owing 
to  an  erroneous  theory  of  the  case,  is  ground  for  reversal.     (Id.) 

9.  Recoupment  of  Damage. — The  defendants  are  entitled  under  such 
pleading,  upon  proof  of  the  facts  and  of  the  fraud  alleged,  to 
recoup  against  the  notes  the  whole  amount  thereof  if  the  stock 
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is  valueless,  or,  if  not  wholly  valueless,  such  part  of  the  notes 
as  the  proofs  may  warrant.     (Id.) 

10.  Purchase  of  Business  and  Stock — Written  Contract  for  Aggre- 
gate Sums — Separate  Consideration — Parol  Evidence. — Under  a 
written  contract  for  the  purchase  of  a  business  and  the  stock  of  a 
corporation  for  an  aggregate  sum,  parol  evidence  is  competent 
to  show  that  a  cash  payment  made  was  wholly  for  the  busi- 
ness, and  that  the  sole  consideration  for  the  balance  of  the  pur- 
chase money  taken  in  notes  was  the  stock  of  the  corporation. 
The  effect  of  such  proof  is  the  same  as  if  the  separate  consid- 
eration were  recited  in  the  contract,  making  it,  not  an  entire, 
but  a  separate  contract  of  purchase.     (Id.) 

11.  Pleading  —  Consideration  of  Notes  —  Evidence  —  Omission  in 
Finding. — Where  the  answer  alleged  that  the  consideration  of  the 
notes  was  the  stock  of  the  corporation,  and  that  it  was  entirely 
without  value,  and  it  appeared  from  the  evidence  of  both  par- 
ties that  the  property  other  than  the  stock  was  estimated  to  be 
of  the  value  of  the  cash  payment,  and  that  the  stock  was  esti- 
mated at  a  price  per  share  equaling  the  amount  of  the  notes, 
and  there  was  other  evidence  that  the  consideration  of  the 
notes  consisted  exclusively  of  the  stock,  the  defendant  is  en- 
titled to  a  finding  upon  that  issue,  and  the  omission  to  find 
thereupon  is  ground  for  a  reversal.     (Id.) 

12.  Insufficient  Finding — Value  of  Property  Purchased. — A  finding 
that  the  properties  purchased  were  not  valueless,  without  re- 
ferring specifically  to  the  stock,  is  not  a  sufficient  finding  upon 
the  issue  tendered  by  the  answer  as  to  the  worthlessness  of  the 
stock  as  the  alleged  consideration  of  the  notes.     (Id.) 

13.  Worthless  Stock — Rescission  Without  Return — Total  Failure 
of  Consideration. — If  a  finding  were  made  that  the  stock  was  the 
sole  consideration  for  the  notes  in  suit,  and  that  it  was  wholly 
worthless,  the  defendants  would  be  entitled  to  rescind  the 
purchase  without  a  return  of  the  stock,  and  would  be  entitled 
to  judgment  in  the  action  upon  the  notes  on  the  ground  of  a 
total  failure  of  consideration  therefor.     (Id.) 

See  Assignment,  1,  2;  Cancellation;  Mistake. 

NEW  TRIAL. 

1.  Power  of  Court  to  Limit  New  Trial — Final  Decision  as  to  Ex- 
cluded Matter — Statement  of  Case. — The  court  may  limit  its  order 
for  a  new  trial  to  a  portion  of  the  issues,  and  where  such  order 
is  not  appealed  from  or  modified,  it  becomes  final  as  to  matter 
excluded  therefrom,  and  such  matter  may  be  properly  included 
in  the  final  judgment,  and  no  evidence  as  to  such  excluded 
matter  should  be  incorporated  in  a  final  statement  of  the  case. 
(Flinn  v.  Mowry,  481.) 
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2.  Admitted  Claim  of  Lien  fob  Sidewalk — New  Trial  as  to  Pav- 
ing Contract — Amended  Answer. — Where  a  claim  of  lien  for  a 
bituminous  sidewalk  was  not  denied  in  the  answer,  and  judg- 
ment was  rendered  therefor,  and  a  new  trial  was  granted,  lim- 
ited to  the  issues  upon  the  paving  contract,  the  filing  of  an 
amended  answer  denying  the  lien  for  the  sidewalk  can  have  no 
effect  upon  the  new  trial  or  upon  the  poAver  of  the  court  to  in- 
clude the  lien  in  its  final  decision,  and  the  evidence  relating 
thereto  need  not  be  incorporated  in  the  statement  of  the  case. 
(Id.) 

3.  Specifications  in  Statement  —  Insufficiency  of  Evidence.  — 
Where  there  is  no  evidence,  or  only  slight  and  insufficient  evi- 
dence, to  sustain  a  particular  finding,  or  a  particular  part  there- 
of, a  specification  in  the  statement  on  motion  for  a  new  trial 
that  there  is  no  evidence  to  justify  or  to  prove,  or  tending  to 
prove,  such  particular  finding,  or  part  thereof,  is  sufficient. 
(Owen  v.  Pomona  Land  etc.  Co.,  530.) 

4.  Contest  of  Mining  Claim — Diligence — Dismissal  of  New  Trial 
Proceedings  not  Prosecuted. — An  action  brought  under  section  2326 
of  the  Revised  Statutes  by  an  adverse  claimant  to  determine  a 
contest  of  the  right  to  the  possession  of  mining  ground,  for 
which  a  patent  is  sought  by  the  defendant  is  required  to  be 
prosecuted  with  reasonable  diligence,  and  where  judgment  was 
rendered  for  the  defendant,  and  a  motion  for  new  trial  was 
made  by  the  plaintiff,  and  remained  pending  for  more  than 
twelve  years  after  amendments  were  served  to  plaintiff's  pro- 
posed statement,  without  explanation  or  excuse  for  the  delay, 
the  proceedings  for  the  new  trial  should  be  dismissed.  (Doon  v. 
Tesh,  40G.) 

6.  Duty  of  Party  Moving  for  a  New  Trial. — It  is  the  duty  of 
the  party  moving  for  a  new  trial  to  prosecute  the  motion,  and  it 
is  not  the  duty  of  the  defendant  who  has  served  proposed 
amendments  to  the  plaintiff's  statement  to  take  any  further 
proceedings  toward  its  settlement.     (Id.) 

6.  Denial  of  Previous  Motion  not  Appealed  from — Renewal  of 
Motion — Res  Adjudicata  —  Identity  of  Facts. — An  order  not 
appealed  from  denying  a  previous  motion  to  dismiss  the  pro- 
ceedings for  a  new  trial,  made  two  years  previously  to  a  re- 
newal of  the  motion,  is  not  res  adjudicata  upon  the  renewed 
motion  unless  it  appears  that  the  order  made  thereon  was  made 
upon  the  same  facts  which  existed  when  the  previous  motion 
was  made.     Ud.) 

7.  Burden  Upon  Plaintiff — Absence  of  Showing — Abuse  of  Dis- 
cretion.— The  burden  was  upon  the  plaintiff  to  show  that  the  facts 
were  the  same  upon  the  two  motions.  In  the  absence  of  such 
showing,  and  of  any  explanation  of  the  delay,  it  was  an  abuse 
of  discretion  not  to  dismiss  the  proceedings  for  a  new  trial 
upon  the  renewed  motion.     (Id.) 
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8.  Pleading — Valid  and  Invalid  Causes  of  Action — General  Ver- 
dict— Where  the  verdict  is  general  and  one  of  the  causes  of 
action  pleaded  cannot  be  maintained,  and  it  cannot  be  deter- 
mined what  part  of  the  verdict  is  referable  to  other  valid  causes 
of  action,  a  new  trial  must  be  granted.  (Lavenson  v.  Wise, 
369.) 

9.  Appeal  from  New  Trial  Order — Support  of  Judgment  not  Review- 
able.— Upon  an  appeal  from  an  order  denying  a  new  trial,  the  suf- 
ficiency of  the  complaint  or  of  the  findings  to  support  the  judg- 
ment cannot  be  reviewed.  (Reclamation  Dist.  No.  556  v.  This- 
by,  572.) 

10.  Premature  Notice  of  Motion  for  New  Trial — Special  Issues 
for  Jury — Trial  by  Court — Action  to  Condemn  Land. — A  notice 
of  intention  to  move  for  a  new  trial  given  after  the  verdict  of 
a  jury  upon  special  issues  submitted  to  it  in  an  action  to  con- 
demn land,  and  before  the  conclusion  of  the  trial  and  the  de- 
termination of  the  remaining  issues  by  the  court,  is  premature, 
and  cannot  support  a  motion  for  new  trial.     (Id.) 

11.  Notice  as  Part  of  Record — Statement  or  Bill  of  Exceptions — 
Presumptions. — The  notice  of  motion  for  a  new  trial  does  not  of  it- 
self form  any  part  of  the  record,  and  it  need  not  be  incor- 
porated in  the  statement  or  bill  of  exceptions  unless  some  point 
is  raised  as  to  its  sufficiency.  If  not  inserted,  it  will  be  pre- 
sumed sufficient.  When  inserted,  if  it  appears  to  be  defective 
or  not  given  in  proper  time,  it  devolves  upon  the  moving  party 
to  show  that  the  defect  was  overcome  or  waived,  else  it  will 
be  assumed  in  support  of  the  order  denying  the  new  trial  that 
the  proper  notice  had  not  in  fact  been  given.     (Id.) 

See  Adverse  Possession,  5;  Appeal,  8,  11.  14;  Criminal  Law, 
18;  Execution,  8,  9;  Fraudulent  Conveyance;  Insurance,  2. 

NOTARY  PUBLIC. 

1.  Liability  Upon  Bond  for  Negligence — Acknowledgment — Judi- 
cial Action — Code  Provision. — A  notary  public  and  the  sureties 
on  his  official  bond  are  liable,  under  section  801  of  the  Political 
Code,  for  all  damages  resulting  from  his  official  misconduct 
or  neglect.  That  section  sets  at  rest  the  contention  that,  be- 
cause the  notary  acts  judicially  in  taking  an  acknowledgment, 
he  is  not  liable  in  damages  for  mere  negligence  therein.  (Joost 
v.  Craig,  504.) 

2.  Forged  Deed — False  Certificate  of  Acknowledgment — Recov- 
ery of  Money  Paid  by  Grantee — Market  Value. — The  notary 
and  his  sureties  are  liable  for  a  false  certificate  of  acknowl- 
edgment by  him  of  a  forged  deed,  falsely  stating  that  the  per- 
son making  the  acknowledgment  was  known  by  him  to  be  the 
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person  described  in  the  instrument,  and  whose  name  was  sub- 
scribed thereto;  and  an  innocent  grantee  injured  thereby  may 
recover  from  them  the  money  paid  for  the  deed,  which  is  shown 
to  be  the  market  value  of  the  land.     (Id.) 

3.  Purchase  from  Real  Estate  Agent — Reliance  Upon  Notary's 
Certificate — Contributory  Negligence. — One  who  purchased  the 
property  from  a  real  estate  agent,  who  delivered  to  him  a  deed 
purporting  to  be  properly  acknowledged  by  the  owner  of  the 
record  title,  which  was  in  fact  forged,  and  who  is  not  shown 
to  have  had  any  complicity  in  the  forgery,  or  to  have  introduced 
the  person  making  the  acknowledgment,  was  not  chargeable 
with  contributory  negligence  because  of  relying  solely  upon  the 
notary's  certificate  and  paying  the  money  to  the  real  estate 
agent  for  the  acknowledged  deed  without  making  further  in- 
quiry. He  had  the  right  to  rely  upon  the  notary's  certificate. 
(Id.) 

4.  Duty  of  Notary — Certificate  of  Proof  of  Unknown  Persons. 
If  the  notary  does  not  in  fact  know  the  person  making  the  ac- 
knowledgment, in  order  to  relieve  himself  and  his  sureties  from 
liability  if  the  instrument  is  not  genuine,  he  is  in  duty  bound 
to  take  the  precautions  required  by  the  statute,  to  have  the 
identity  of  the  person  described  in  the  instrument  and  who 
appears  to  have  executed  it  proved  by  the  oath  of  a  credible  wit- 
ness, whose  name  must  be  stated  in  the  certificate.     (Id.) 

5.  Introduction  of  Person  not  Sufficient. — It  is  not  sufficient,  to 
relieve  the  notary  from  liability  for  a  false  certificate  of  ac- 
knowledgment, that  the  person  making  the  acknowledgment 
was  introduced  to  him  by  a  responsible  person  Avhose  oath  or 
affirmation  he  does  not  take  and  certify  as  required  by  the 
statute.     (Id.) 

6.  Personal  Knowledge  of  Credible  Witness. — The  notary  must 
have  personal  knowledge  of  the  credible  witness  by  whom  the 
identity  of  the  person  described  in  the  instrument  and  who 
executed  it  is  proved  to  him.     (Id.) 

7.  Prohibition  Upon  Notary. — If  the  notary  neither  personally 
knows  the  person  described  in  the  instrument  nor  a  credible 
witness  by  whose  testimony  the  identity  can  be  proved  and 
stated  in  the  acknowledgment,  he  is  expressly  prohibited  by 
statute  from  taking  the  acknowledgment  at  all.     (Id.) 

8.  Identity  of  Name  not  Sufficient  to  Protect  Notary. — The  fact 
that  the  notary  may  have  known  that  the  person  who  made 
the  acknowledgment  bore  the  same  name  as  that  subscribed  to 
the  instrument  is  not  sufficient.  He  must  know  or  have  it 
proved  by  a  credible  witness,  whose  name  is  stated  in  the  certifi- 
cate, that  the  person  making  the  acknowledgment  is  known  to 
be  the  person  described  in  the  instrument,  and  having  the  place 
of  residence  therein  specified.     (Id.) 
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9.  Improper  Nonsuit — Proof  of  Negligence — Contributory  Negli- 
gence.—  Where  a  nonsuit  was  expressly  granted  because  of  supposed 
contributors*  negligence  of  the  plaintiff,  which  did  not  appear 
from  the  proof,  and  there  is  some  evidence  tending  to  show  neg- 
ligence of  the  notary,  which  is  implied  in  the  ground  upon 
which  the  nonsuit  was  granted,  the  judgment  of  nonsuit  must 
be  reversed.     (Id.) 

10.  Facts  Known  to  Notary — Burden  of  Proof. — The  facts  in  regard 
to  the  exhibition  of  the  deed  by  the  person  acknowledging  it, 
and  connected  with  its  acknowledgment  and  delivery  by  him  to 
the  real  estate  agent  for  the  grantee  who  paid  the  purchase 
money  to  such  agent,  were  peculiarly  within  the  knowledge  of 
the  notary,  and  slight  evidence  in  regard  to  such  facts,  with 
evidence  tending  to  establish  the  falsity  of  the  certificate  of 
acknowledgment,  was  sufficient  to  shift  the  burden  of  proof 
upon  the  defendant  notary  and  to  preclude  a  nonsuit.     (Id.) 

NOTICE.     See  Mortgage,  9-12. 

NOVATION.     See  Mortgage,  50;  Pleading,  3. 

NUISANCE. 

1.  Use  of  Open  Sewer  by  City. — The  use  of  an  open  sewer 
by  a  city  in  the  vicinity  of  the  land  of  the  plaintiffs,  upon 
which  they  reside  with  their  family,  constitutes  a  nuisance, 
which  the  plaintiffs  are  entitled  to  have  abated.  (Adams  v. 
Modesto,  501.) 

2.  Damages — Presentation  to  Board  of  Trustees  not  Required. — 
The  damages  caused  by  a  nuisance  maintained  by  the  city  are 
not  required  to  be  presented  to  the  board  of  trustees;  and  are 
not  included  in  a  provision  requiring  "demands"  against  the 
city  to  be  "presented  and  audited  by  the  board  of  trustees," 
which  refers  to  demands  arising  upon  contract  for  a  determin- 
ate sum,  and  not  to  those  arising  from  torts.     (Id.) 

3.  Insufficient  Evidence  as  to  Damages. — Although  the  plaintiffs 
were  damaged  by  the  nuisance,  yet  where  they  failed  to  show 
that  they  were  damaged  in  the  amount  found,  or  in  any  other 
ascertainable  amount,  a  new  trial  must  be  granted,  unless  the 
plaintiffs  prefer  to  release  the  judgment  for  damages.     (Id.) 

NUNC  PRO  TUNC.     See  Appeal,  4. 

OFFICE  AND  OFFICERS. 

1.   County  Government  Act— Fees  Collected  by  District  Attorney — 
Payment  to  County  Treasurer. — Under  the  County  Government 
Act  of  1893,  the  salaries  of  district  attorneys  are  the  full  meas- 
ure of  their  compensation,  and  all  fees  and  costs  collected  by 
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a  district  attorney  must  be  paid  to  the  county  treasurer,  and 
no  fees  can  be  lawfully  retained  by  him.  (County  of  Kern  v. 
(Fay;  547.) 

2.  Collection  op   Costs  and  Fees    Upon    Foreclosure  of    School 
Land   Certificates — Implied    Repeal   of    Code    Provision. — The 

County  Government  Act  of  1893  does  not  necessarily  repeal 
by  implication  section  3553  of  the  Political  Code,  in  reference 
to  the  payment  of  costs  and  fees  allowed  in  suits  by  the  dis- 
trict attorney  upon  foreclosure  of  school  land  certificates;  but 
he  is  required  to  pay  them  into  the  treasury.     (Id.) 

3.  Fees  and  Costs  Illegally  Paid — Estoppel  of  District  Attorney. 
If  section  3553  of  the  Political  Code  were  impliedly  repealed, 
the  district  attorney  could  not  be  heard  to  say  that  costs  and 
fees  collected  thereunder  in  his  official  capacity  were  paid  to 
him  illegally,  and  that  he  therefore  has  the  right  to  retain 
them.    (Id.) 

4.  Compensation  of  Constables — Fee  Law  of  1895 — County  Govern- 
ment Act — Constitutional  Law. — The  fee  law  of  1895  is  unconstitu- 
tional and  invalid  in  so  far  as  it  assumes  to  limit  the  amount 
of  compensation  in  fees  which  constables  of  the  thirty-fourth 
class  are  entitled  to  receive  under  the  County  Government  Act 
of  1893,  conferring  upon  them  "such  fees  as  are  now  or  may  be 
hereafter  allowed  by  law,"  and  also  in  so  far  as  it  assumes 
to  give  the  district  attorney  supervisory  control  over  fees  in 
criminal  cases;  but  it  is  nevertheless  valid  and  binding  in  so  far 
as  it  fixes  the  fees  to  be  paid  to  constables  in  civil  and  criminal 
cases.     (Kiernan  v.  Swan,  410.) 

5.  Change  of  Measure  of  Compensation — Power  of  Legislature — 
Classification  of  Counties. — The  legislature  cannot  change  the 
measure  of  compensation  of  officers  fixed  by  the  County  Gov- 
ernment Act  otherwise  than  by  an  amendment  of  it,  preserving 
the  standard  fixed  by  the  constitution  of  the  classification  of 
counties  according  to  population  for  the  purpose  of  fixing  the 
compensation  of  officers.     (Id.) 

6.  Assistant  District  Attorney  —  Deputy  —  Constitutionality  of 
County  Government  Act  for  Payment. — The  assistant  district 
attorney  provided  for  in  subdivision  36  of  section  25  of  the 
County  Government  Act  is  but  a  deputy,  whom  the  district 
attorney  is  authorized  to  appoint  under  section  61  of  that  act, 
and  the  provision  for  his  payment  under  the  former  section  is 
not  unconstitutional.     (Freeman  v.  Barnum,  386.) 

7.  Power  of  Supervisors. — If  the  assistant  district  attorney  were 
not  considered  a  deputy,  the  board  of  supervisors  had  power  to 
authorize  his  appointment  when,  in  their  judgment,  the  public 
interest  required  it;  and  it  seems  that  they  could  also  cause  the 
appointee  to  be  discharged  when,  in  their  judgment,  his  services 
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were  no  longer  required,  though  that  question  cannot  be  raised 
in  this  proceeding.     (Id.) 
See    Municipal    Corporations,  17;    Notary    Public;  Statute  of 
Limitations,  2-4. 

ORDINANCE.     See  License;  Municipal  Corporations. 

PARENT  AND  CHILD.     See  Adoption. 

PARTIES.     See  Execution,  18;  Mortgage,  19,  29,  30,  32. 

PARTITION. 

1.  Appeal  from  Order  Confirming  Sale — Error  in  Decree  not 
Reviewable. — Upon  appeal  from  an  order  confirming  a  sale  in 
an  action  for  partition,  any  error  occurring  in  or  prior  to  the 
decree  of  partition,  which  is  appealable,  cannot  be  reviewed; 
and  the  question  whether  the  complaint  does  or  does  not  state 
facts  sufficient  to  support  that  decree,  or  whether  the  court 
failed  to  find  upon  a  material  issue  tendered  in  an  answer  of 
the  appellant,  cannot  be  considered  upon  such  appeal.  (Holt  v. 
Holt.  610.) 

2.  Order  Fixing  Attorneys'  Fees — Final  Judgment.  —  Where  the 
fixing  of  attorneys'  fees  was  reserved  in  the  interlocutory  de- 
cree for  future  consideration,  and  was  passed  upon  at  the  time 
of  confirming  the  sale,  such  order  may  be  treated  as  a  final  judg- 
ment as  to  the  attorneys'  fees.     (Id.) 

PARTNERSHIP. 

1.  Action  for  Goods  Sold  to  Partnership — Attachment — Adverse 
Claimant  of  Attached  Fund — Intervention. — In  an  action  for 
goods,  wares,  and  merchandise  sold  to  a  firm,  wThere  money  in 
the  hands  of  a  third  person  was  attached  as  the  property  of  one 
of  the  defendants  alleged  to  be  a  member  of  the  firm,  a  sister 
of  such  defendant,  who  claimed  the  money  attached  as  the  pro- 
ceeds of  a  note  and  mortgage  assigned  to  her  by  such  defend- 
ant, and  who  alleged  that  the  note,  mortgage,  and  money  never 
belonged  to  the  firm,  and  that  she  was  the  owner  thereof,  has 
the  right  to  intervene  to  defend  her  interest  in  the  money  so 
attached  as  against  the  plaintiff.     (Dennis  v.  Kolm,  91.) 

2.  Issue  as  to  Partnership — Prima  Facie  Case — Practice  of  Court 
— Evidence — Declarations  and  Acts  of  Copartners. — Upon  the 
trial  by  jury  of  an  issue  as  to  whether  the  defendant  under 
whom  the  intervenor  claimed  the  money  attached  was  a 
member  of  the  firm,  it  is  the  duty  of  the  court  to  deter- 
mine whether  there  is    prima  facie    evidence    that    he    was  a 

partner  therein,  and  if  a  prima  facie  case  is  established,  the 
admissions,  declarations,  and  acts  of  the  other  partners  in  the 
course  of  the  partnership  business  are  admissible  against  him, 
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upon  the  theory  that  he  was  a  partner;  and  it  is  error,  in  such 
case,  to  exclude  them  upon  the  contrary  theory.     (Id.)  • 
See  Cancellation,  2-4;  Statute  of  Limitations,  2. 

PAYMENT. 

1.  Corporations — Note  of  President  for  Corporate  Debt — Payment 
for  Corporation  by  Real  Estate  Agents — Extinguishment — Unten- 
able Action. — The  individual  note  of  the  president  of  a  corporation 
given  for  its  obligation,  benefit,  and  account,  and  paid  with 
money  advanced  by  real  estate  agents  of  the  corporation,  under 
an  agreement  with  it  for  such  advance,  and  for  reimbursement 
out  of  sales  by  them  of  its  lands,  and  which  was  marked  "paid" 
by  the  bank  that  held  the  note  for  collection,  and  without  other 
agreement  was  handed  so  marked  to  the  person  making  the 
payment,  was  extinguished  by  such  payment,  and  could  not 
thereafter  be  made  the  basis  of  an  action  thereupon  in  favor  of 
the  payor  against  the  maker  of  the  note.     (Wheeler  v.  Bull,  421.) 

2.  Possession  Held  by  Payor — Right  of  Retention — Reimburse- 
ment by  Corporation. — The  fact  that  the  note  was  not  surrendered 
to  the  maker,  but  that  possession  thereof  was  retained  by  the 
payor,  cannot  affect  the  extinguishment  of  the  note  by  the 
payment  made  pursuant  to  the  contract,  in  fulfillment  of  the 
duty  to  pay  the  note.  The  payor  had  the  right  to  retain  it  until 
the  corporation  should  comply  with  its  agreement  for  reimburse- 
ment, and  as  evidence  in  support  of  a  claim  for  reimbursement. 
(Id.) 

3.  Findings  Against  Evidence. — The  evidence  reviewed,  and  held 
insufficient  to  sustain  findings  that  the  note  was  not  paid,  and 
that  the  plaintiff  took  it  up  at  the  special  instance  and  request 
of  the  maker  of  the  note  personally.     (Id.) 

See  Appeal,  19,  20;  Execution,  12. 

PERJURY.     See  Criminal  Law,  31,  56. 

PLEADING. 

1.  Complaint — Construction  —  General  and  Special  Demurrer — 
Review  Upon  Appeal. — Upon  appeal  from  a  judgment  rendered 
after  refusal  to  amend  a  complaint  to  which  a  general  and 
special  demurrer  has  been  sustained,  all  ambiguities  and  uncer- 
tainties found  in  the  pleading  must  be  construed  against  the 
pleader.     (Mclntyre  v.  Hauser,  11.) 

2.  Ambiguous  and  Insufficient  Complaint — Action  Upon  Garnish- 
ment— Purchase  of  Mortgaged  Cattle — Agreement  to  Pay  Mort- 
gagees.— In  an  action  by  a  judgment  creditor  of  a  mortgagor  of 
cattle,  upon  a  garnishment  of  the  defendant  who  had  purchased 
the  cattle,  a  complaint  averring  that  the  mortgagees  consented 
to  such  sale  to  said  defendant,  "provided  the  money  derived 
therefrom  was  paid  to  them,"  must  as  against  a  general  de- 
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murrer  and  a  demurrer  for  ambiguity  as  to  who  was  to  make 
the  payment,  be  construed  as  importing  an  agreement  that  the 
defendant  was  to  pay  the  mortgagees,  and  that  he  became  their 
debtor,  and  not  the  debtor  of  the  mortgagor,  and  as  stating 
no  cause  of  action  against  the  defendant.     (Id.) 

3.  Novation  —  Equitable  Assignment  —  Subsequent  Garnishment. 
The  complaint  may  be  fairly  construed  either  as  importing  a 
tripartite  agreement  constituting  a  pure  novation,  in  which  the 
direct  promise  of  the  purchaser  to  pay  the  purchase  money  to 
the  mortgagees  formed  part  of  the  contract  of  novation,  or  as, 
at  all  events,  importing  an  agreement  between  the  mortgagor 
and  mortgagees  that  the  purchaser  was  to  pay  the  money  to 
the  mortgagees,  which  agreement,  without  reference  to  an 
agreement  of  the  purchaser,  would  constitute  an  equitable  as- 
signment to  the  mortgagees  of  the  claim  of  the  mortgagor  fcr 
the  purchase  money,  conferring  upon  them  an  equitable  right 
thereto  which  must  prevail  over  a  subsequent  garnishment  of 
the  purchaser.     (Id.) 

4.  Negligence — Blasting — Injuries  to  Person,  Health,  and  Prop- 
erty—  General  Damages —  Certainty.  —  In  an  action  for  dam- 
ages caused  by  the  negligent  blasting  of  rocks  by  the  defend- 
ant, to  the  alleged  injury  of  the  plaintiff's  person  and  health. 
and  also  to  the  injury  of  her  real  and  personal  property,  where 
the  complaint  merely  alleges  damages  generally,  it  is  demurrable 
for  uncertainty  for  not  stating  with  certainty  what  amount  of 
damage  was  sustained  to  plaintiff's  real  and  personal  prop- 
erty.    (Foerst  v.  Kelso,  376.) 

5.  Appeal  —  Ruling  on  Demurrer  for  Uncertainty — Substantial 
Rights  op  Appellant. — Although  the  improper  overruling  of  a  de- 
murrer for  uncertainty  which  does  not  affect  the  substantial 
rights  of  the  appellant  is  not  ground  of  reversal,  yet  when  it 
appears  that  it  does  affect  his  substantial  rights,  he  is  entitled 
to  a  reversal  of  the  ruling.     (Id.) 

b\  Ejectment — Complaint — Broad,  General  and  Special  Demurrer. — 
Where  the  complaint,  drawn  by  the  plaintiff  as  a  layman,  appear- 
ing in  his  own  behalf,  states  a  cause  of  action  in  ejectment 
which  is  not  the  subject  of  a  special  demurrer,  though  it  con- 
tains numerous  other  irrelevant  allegations  which  should  be 
stricken  out,  and  which  are  the  proper  subject  of  a  demurrer 
especially  addressed  thereto,  it  is  error  to  sustain  a  general  and 
special  demurrer  to  the  entire  complaint.  (Jones  v.  Iverson, 
101.) 

7.  Proper  Ruling  on  Demurrer. — The  court  should  have  overruled 
the  general  demurrer,  and  sustained  the  special  demurrer  only 
as  to  the  objectionable  parts  of  the  complaint,  which  are  ob- 
noxious to  the  special  demurrer,  with  leave  to  amend.     (Id.) 
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8.  Special  Demurrer. — A  special  demurrer  should  be  directed  to 
specific  portions  of  the  complaint,  and  the  grounds  thereof 
should  be  specifically  pointed  out.    (Id.) 

9.  Ambiguity. — If  enough  appears  to  make  the  pleading  easy  of  com- 
prehension and  free  from  reasonable  doubt,  a  demurrer  on  the 
ground  of  ambiguity  should  be  overruled.     (Id.) 

10.   Amendment  op  Answer  After  Submission   op    Case — Refusal  of 
Leave — Harmless  Ruling. — It  is  harmless  for  the  court  to  refuse 
to  allow  an  amendment  of  the  answer  after  submission  of  tlie 
cause   to   the   court   for   its   decision  to  conform   the  pleading 
to  the  proof,  where  it  does  not  appear  that  any  evidence  was 
excluded  at  the  trial  on  account  of  any  defect  in  the  answer, 
or  that  the  defendant's  situation  would  be  bettered  if  his  an- 
swer were  changed,  or  that  he  was  in  any  way  injured  by  the 
ruling.     (Green  v.  Burr,  23G.) 
See  Building  and  Loan  Associations,  9 ;  Cancellation,  1 ;  Deed,  6 : 
Mechanics'  Liens,  2-4.  6,  9,  10;  Mines  and  Mining,  5,  6;  Mis- 
take, 2,  3;  Mortgage,  19-21,  30-32,  35,  37,  56,  57;  Negligence, 
22;  Negotiable  Instruments,  8,  11 ;  Sanitary  District,  21 ;  Trust 
Deed. 

PLEDGE. 

1.  Foreclosure  of  Mortgage — Conflicting  Claims  to  Junior  Mort- 
gage— Pledge — Findings — Appeal — Partial  Reversal. — In  an  ac- 
tion to  foreclose  a  mortgage,  where  there  are  conflicting  claims 
to  a  junior  mortgage  sought  to  be  foreclosed  by  separate  cross- 
complaints  of  the  mortgagee,  and  of  one  claiming  as  assignee 
of  the  mortgage  by  way  of  pledge,  if  there  is  no  finding  as  to 
the  issue  of  pledge,  and  findings  in  favor  of  the  junior  mort- 
gagee as  against  the  pledgee  are  not  sustained  by  the  evidence, 
there  must  be  a  partial  reversal  of  the  judgment  for  new  trial 
of  the  issues   between  them.     (Lawrence  v.  Johnson,  175.) 

2.  Findings  Against  Evidence — Absence  of  Argument  for  Respond- 
ent— Presumption. — In  the  absence  of  a  brief  or  argument  for  the 
respondent,  upon  specifications  by  appellant  of  the  insuffi- 
ciency of  the  evidence  to  sustain  the  findings,  it  will  be  pre- 
sumed that  the  evidence  is  insufficient  to  support  the  findings, 
and  a  reversal  for  such  insufficiency  will  be  justified.     (Id.) 

3.  Construction  of  Findings — Pledge  not  Negatived — Conclusions 
of  Law. — A  finding  that  the  appellant,  who  claims  as  pledgee,  ia 
not  and  never  was  the  owner  of  the  mortgage,  does  not  nega- 
tive the  assignment  by  way  of  pledge;  and  findings  that  the 
appellant  has  no  interest  in  the  mortgage  or  its  proceeds,  based 
upon  the  finding  against  his  ownership,  and  that  the  amount 
of  the  mortgage  note  is  due  to  the  mortgagee,  are  of  conclu- 
sions of  law.     (Id.) 

4.  Pledge  by   Corporation — Question    as  to   Power — Retention  of 
Benefits. — It  seems  that  the  reception  and  retention  by  a  corpora- 
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tion  of  the  benefits  of    a    pledge   precludes  question  as  to  the 
poAver  of  the  corporation  to  make  the  pledge.     (Id.) 
See  Negotiable  Instruments,  1;  Taxation,  18. 

POLICE  POWER.    See  License. 

PRACTICE. 

1.  Dismissal — Want  of  Prosecution — Sham  Answer — Abuse  of  Dis- 
cretion.— It  is  an  abuse  of  discretion  to  dismiss  a  case  for  want  of 
prosecution  on  motion  of  a  defendant,  who  appears  without 
conflict  to  have  filed  a  sham  answer  for  the  purpose  of  delay, 
and  who  admittedly  has  no  defense  to  the  action.  (Herman  v. 
Pacific  Jute  Mfg.  Co.,  210.) 

2.  Dismissal — Want  of  Prosecution — Discretion. — The  superior  court 
has  authority  to  dismiss  an  action  for  laches  of  the  plaintiff  in 
prosecuting  it;  and  its  discretion  in  making  such  dismissal  will 
not  be  disturbed  in  this  court  unless  it  is  made  to  appear  that 
there  was  no  gross  abuse  of  discretion.  (Martin  v.  San  Fran- 
cisco, 575.) 

3.  Refusal  of  Continuance  —  Discretion  —  Absence  of  Associate 
Counsel — Attorney  as  Witness. — It  is  not  an  abuse  of  discretion 
to  refuse  to  continue  a  cause  tried  before  the  court  without  a 
jury,  on  the  ground  that  one  of  the  attorneys  for  the  defend- 
ants who  appeared  at  the  trial  was  a  witness  in  the  case,  a'nd 
desired  the  presence  of  his  associate  counsel,  who  was  absent 
on  account  of  sickness  in  his  family.     (Peachy  v.  Witter,  316.) 

See  Appeal;  Costs;  Execution;  Findings;  Insolvency;  Instruc- 
tions; Judges;  Judgment;  Justice's  Court;  New  Trial. 

PROBATE  LAW.    See  Estates  of  Deceased  Persons. 

PROMISSORY  NOTE.    See  Negotiable  Instruments;  Payment. 

PUBLIC  OFFICERS.     See  Office  and  Officers. 

PUBLIC  SCHOOLS.     See  Schools. 

PUBLIC  USE.     See  Cemetery. 

QUIETING  TITLE.    See  Estates  of  Deceased  Persons,  4;  Fraudu- 
lent Conveyance;  Insolvency,  1;  Mortgage,  15. 

QUO  WARRANTO.     See  Corporation,  1. 

RAILROADS.     See  Negligence,  3-10,  22-28. 

RAPE.     See  Criminal  Law,  8-13. 

RECLAMATION  DISTRICT. 

1.  Assessment  — Delinquent  Installment — Maturity  of  Assess- 
ment— Construction  of  Codl — Waiver. — The  provision  of  section 
34G6  of  the  Political  Code,  that  if  an  Installment  of  an  assess- 
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ment  upon  property  in  a  reclamation  district  remains  unpaid 
twenty  days  after  it  becomes  due,  the  whole  of  the  assessment 
"shall  become  due  and  payable  at  once,  and  may,  in  the  discre- 
tion of  the  board,  be  collected  immediately,  in  one  and  the  same 
action,"  is  for  the  benefit  of  the  reclamation  district,  and  to 
insure  prompt  payment  of  installments  as  called  for  by  the 
board,  and  may  be  waived  by  it.  (Reclamation  Dist.  No.  536  v. 
Hall,  6(32.) 

2.  Payment  of  Delinquent  Installment — Statute  of  Limitations — 
Estoppel  of  Payor. — If  an  installment  of  an  assessment  which  has 
been  delinquent  for  more  than  twenty  days  is  paid  without  suit, 
the  reclamation  district  thereby  waives  its  right  of  action  upon 
the  entire  assessment,  and  the  party  making  the  payment  can- 
not take  advantage  of  the  indulgence  given  him.  by  insisting 
that  the  statute  of  limitations  began  and  continued  to  run  upon 
the  residue  of  the  installments  of  the  assessment  from  the 
expiration  of  such  period  of  twenty  days.     (Id.) 

3.  Action  to  Foreclose  Lien  Upon  Subsequent  Delinquency — Error 
as  to  Statute  of  Limitations. — In  an  action  to  foreclose  the  lien 
of  the  entire  assessment,  upon  a  subsequent  delinquency  in  pay- 
ment of  another  installment,  which  is  not  barred  as  to  such  sub- 
sequent delinquency,  it  is  error  to  hold  that  the  action  is  barred 
by  reason  of  the  prior  delinquency  which  was  waived  by  pay- 
ment of  the  delinquent  installment:  and  the  lien  of  the  assess- 
ment must  be  enforced  by  sale.     (Id.) 

4.  Levee  District — Void  Organization — Legislative  Recognition. 
A  levee  district,  whose  organization  under  an  unconstitutional 
law  was  irregular  and  void,  may  nevertheless  have  its  exis- 
tence confirmed  by  direct  and  positive  recognition  thereof  by 
legislative  acts  passed  in  the  exercise  of  constitutional  power. 
(People  ex  rel.  v.  Levee  Dist.  No.  6  of  Sutter  County,  30.) 

5.  Power  of  Legislature  Under  Old  Constitution — Special  Legis- 
lation.— The  legislature,  under  the  constitution  of  1849,  had  power 
to  pass  a  special  act  creating  a  corporation  for  municipal  pur- 
poses; and  its  distinct  legislative  recognition  by  the  act  of 
March  30,  1S72,  of  the  existence  of  a  levee  district  whose  organi- 
zation under  section  21  of  the  act  of  1S0S  was  irregular  and 
void,  gave  it  a  legal  existence.     (Id.) 

6.  Construction  of  New  Constitution — Levee  District  not  a  "Mu- 
nicipal Corporation" — Special  Acts  of  Recognition. — Though 
the  legislature  has  no  power  under  the  new  constitution  to 
pass  any  special  act  creating  or  recognizing  a  municipal  cor- 
poration, a  levee  district  is  not  a  "municipal  corporation" 
within  its  meaning;  but  if  it  be  a  corporation,  it  belongs  to 
a  class  by  itself,  the  creation,  organization,  and  control  of 
which  is  not  limited  by  the  new  constitution.  The  special  acts 
of  March  31,  1891,  recognizing  the  existence  of  Levee  District 
No.  6,  gave  it  a  legal  existence  thereunder.     (Id.) 
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RECORDING.     See  Mortgage,  9-12. 

SALES.     See  Execution,  4-2G;  Husband  and  Wife,  4,  5;  Vendor  and 
Vendee. 

SANITARY  DISTRICT. 

1.  Certiorari — Order  Creating  Sanitary  District — Annulment — Re- 
torn  not  Showing  Evidence  op  Jurisdictional  Facts. — An  order 
of  a  board  of  supervisors  purporting  to  create  a  sanitary  district 
must  be  annulled  upon  writ  of  review  where  the  return  to  the 
writ  does  not  show  that  any  evidence  was  taken  or  heard  to 
prove  the  jurisdictional  facts  that  the  signatures  to  the  petition 
were  genuine,  that  twenty-five  of  them  were  resident  free- 
holders within  its  proposed  boundaries,  and  that  the  order 
calling  the  election  was  posted  in  three  public  places  in  the  pro- 
posed district  for  four  weeks,  as  required  by  law.  (Stumpf  v. 
Board  of  Supervisors  of  San  Luis  Obispo  County,  3G4.) 

2.  Pleading — Answer  to  Petition  for  Writ — Return. — An  answer 
to  the  petition  for  the  writ  of  review  denying  its  allegations  is 
irregular.  The  return  to  the  writ  constitutes  the  answer,  as 
well  as  the  evidence,  and  the  case  is  heard  thereon  unless  upon 
motion  an  additional  or  amended  return  is  made.     (Id.) 

3.  Judicial  Action  op  Supervisors — Proof  of  Jurisdictional  Facts — 
Rules  of  Evidence. — The  board  of  supervisors  exercises  judicial 
power  in  determining  the  facts  upon  which  its  jurisdiction  de- 
pends to  create  a  sanitary  district;  and  as  the  statute  does  not 
prescribe  by  Avhat  proof  they  should  be  determined,  they  must 
be  established  in  accordance  with  the  rules  of  evidence  recog- 
nized by  the  courts  and  the  common  law.     (Id.) 

4.  Review  Upon  Writ — Evidence  Before  Board— Questions  op  Ju- 
risdiction.— It  is  only  the  evidence  heard  by  the  board  of  super- 
visors upon  questions  essential  to  their  jurisdiction  that  can  be 
considered  by  the  court  in  determining  whether  the  board  ac- 
quired jurisdiction  to  make  the  order  creating  the  sanitary 
district;  and  the  sufficiency  of  the  evidence  to  establish  the 
jurisdictional  facts  is  reviewable  upon  the  writ.     (Id.) 

5.  Unsworn  Statements  Before  Board  —  Hearsay  —  Incompetent 
Evidence. — Unsworn  statements  made  before  the  board  of  super- 
visors as  to  the  qualifications  of  the  signers  to  the  petition 
were  incompetent,  and  their  repetition  in  court  is  of  mere  hear- 
say, and  does  not  tend  to  show  that  the  board  ascertained  the 
jurisdictional  facts  which  it  was  bound  to  ascertain  by  com- 
petent and  sufficient  evidence.    (Id.) 

6.  Failure  to  Post  Notice — Void  Election — Void  Declaration  of 
Supervisors. — A  failure  to  post  the  notice  required  by  law  renders 
the  election  for  the  organization  of  a  sanitary  district  void;  and 
where  there  is  no    evidence    of    such    posting,  and    no  recital 
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thereof  in  the  record,  a  subsequent  declaration  of  the  super- 
visors that  the  sanitary  district  was  duly  organized  is  a  nullity. 
(Id.) 

SCHOOLS. 

1.  Public  Schools  of  San  Fkancisco — Change  of  Systems  of  Penman- 
ship— Notice  of  Change. — The  use  of  the  Spencerian  system  of 
penmanship  in  the  public  schools  of  San  Francisco,  however 
begun,  was  not  legally  changed  by  the  order  adopting  the 
California  system  of  vertical  penmanship,  in  1897,  and  con- 
tracting therefor,  which  was  illegal  and  void,  for  want  of  the 
published  notice  of  cbange  required  by  subdivision  3  of  section 
1874  of  the  Political  Code;  and  the  order  of  the  board  of  edu- 
cation made  in  1899,  upon  proper  publication  of  notice,  adopt- 
ing the  text  books  of  the  Shaylor  system  of  vertical,  round- 
hand  penmanship,  and  making  a  contract  therefor,  was  valid 
and  binding.    (Greene  v.  Board  of  Education,  165.) 

2.  Construction  of  Code  —  "Uniform  Series  of  Text-books"  — 
Necessity  of  Notice. — The  provision  of  the  Political  Code  that  any 
books  which  may  be  "adopted  as  a  uniform  series  of  text- 
books must  be  continued  in  use  for  not  less  than  four  years," 
is  not  to  be  so  construed  as  not  to  require  notice  to  be  pub- 
lished of  an  order  making  a  change  in  a  series  in  use  which 
was  not  legally  "adopted  as  a  uniform  series,"  so  as  to  con- 
tinue in  use  for  four  years.  The  code  requires  "notice  of  any 
proposed  change  in  text-books,"  in  order  to  make  the  change 
valid  and  continuous  for  a  term  of  years,  no  matter  how  the 
existing  use  began.    (Id.) 

SEAL.    See  Execution,  3. 

SLANDER. 

1.  Action  for  Slander  Upon  Title — Title  Incidentally  Involved — 
Failure  of  Evidence-. — In  an  action  for  slander  upon  plaintiff's  title 
to  real  estate,  his  title  is  incidently  involved,  and  upon  his  failure 
to  produce  any  evidence  upon  issue  joined  by  the  defendant, 
plaintiff's  title  ceases  to  be  in  any  way  involved.  (Hellings  v. 
Duvall,  61S.) 

2.  Answer — Plea  of  Defendant's  Title — Surplusage  —  Erroneous 
Adjudication — Appeal. — A  plea  of  defendant's  title  in  an  answer 
joining  issue  upon  the  allegations  of  the  complaint,  and  pray- 
ing judgment  for  costs  and  that  plaintiff  take  nothing,  is  of 
matter  of  surplusage,  not  involved  in  the  action  or  defense,  and 
upon  failure  of  evidence  for  the  plaintiff,  an  adjudication  of 
title  in  the  defendant  is  erroneous,  and  upon  plaintiff's  appeal 
the  judgment  will  be  modified  by  striking  out  such  adjudica- 
tion.   (Id.) 
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statute  of  limitations. 

1.  Applicability  op  Statute  op  Limitations. — The  applicability  of 
the  statute  of  limitations  is  determined  by  the  nature  of  the 

cause  of  action,  and  not  by  the  form  of  the  action.     (Miller  & 
Lux  v.  Batz,  402.) 

2.  Law  Partnership — Embezzlement  op  Client's  Money — Liability 
of  Innocent  Partner. — A  member  of  a  law  firm  who  is  wholly 
innocent  of  a  fraudulent  embezzlement  by  his  copartner  of 
funds  of  the  plaintiff  received  by  such  copartner,  the  em- 
bezzlement of  which  was  known  to  the  plaintiff  less  than  three 
years  and  more  than  two  years  before  the  commencement  of 
the  action,  is  not  liable  to  an  action  grounded  upon  the  fraud, 
which  is  subject  to  the  limitation  of  three  years  from  its  dis- 
covery, but  is  only  liable  to  an  action  agaiust  the  partnership 
grounded  merely  upon  the  firm's  obligation  for  money  had  and 
received,  and  for  damages,  if  any,  caused  by  the  fraud  of  the 
copartner,  which  is  subject  to  the  limitation  of  two  years,  and 
is  barred  by  the  lapse  thereof  after  the  cause  of  action  accrued. 
(Gibson  v.  Henley,  6.) 

3.  Action  by  County  Upon  Treasurer's  Bond  —  Loss  op  Money 
Deposited  in  Bank.  —  The  statute  of  limitation  began  to  run 
against  a  cause  of  action  in  favor  of  a  county  upon  the  bond 
of  its  treasurer,  for  the  loss  of  moneys  deposited  by  him  in 
a  bank  which  suspended,  at  least  as  early  as  his  loss  of  the 
control  of  the  funds  was  known  to  the  county,  and  an  action 
thereupon  was  barred  at  the  expiration  of  four  years  from  that 
time.     (County  of  San  Diego  v.  Dauer,  199.) 

4.  Dismissal  op  Former  Action — Knowledge  of  County — Bar  of 
Second  Action. — "Where  an  action  previously  commenced  by  the 
county  upon  the  official  bond  of  its  treasurer  to  recover  the 
moneys  so  lost  was  dismissed,  the  commencement  of  such  ac- 
tion shows  knowledge  by  the  county  of  the  existence  of  the 
cause  of  action,  and  a  second  action  commenced  to  recover 
such  moneys  more  than  "four  years  thereafter  is  barred  by  the 
statute  of  limitations.     (Id.) 

5.  Failure  of  Treasurer  to  Pay  Moneys  to  Successor. — The  fail- 
ure of  the  treasurer,  at  the  conclusion  of  his  official  term,  to 
pay  to  his  successor  the  funds  lost  by  reason  of  such  bank 
deposit  did  not  constitute  a  now  or  different  cause  of  action. 
nor  extend  the  period  of  limitation  of  an  action  upon  his  of- 
ficial bond  to  recover  the  moneys  so  lost.     (Id.) 

See  Community  Property,  G;  Execution,  19,  25;  Reclamation 
District,  2,  3;  Sureties,  8;  Swamp  and  Overflowed  Land,  2. 

STOCK  AND  STOCKHOLDERS.     See  Corporation. 
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street  assessment. 

1.  Stkeet  Improvement— Functions  of  Council— Description  ofWork— 
delegation  of  power — details  of  construction — dutz  of  en- 
GINEER.— It  is  the  function  of  the  city  council,  in  ordering  a  stret  t 
improvement,  to  determine  the  nature  or  general  character  of 
the  work,  and  to  descrihe  the  improvement  or  work  to  he  con- 
structed, and  this  function  cannot  be  delegated;  but  such  func- 
tion does  not  involve  the  necessity  of  determining  or  describ- 
ing the  details  of  construction,  the  task  of  which  is  devolved  by 
law  on  the  city  engineer,  and.  with  reference  to  these  details, 
the  function  of  the  council  is  simply  that  of  supervision,  and  of 
ultimately  determining  the  cost  of  the  work  and  the  amount  of 
tax  to  be  assessed  upon  it.     (Haughawout  v.  Hubbard,  675.) 

2.  Specifications  of  Engineer — Defects  not  Jurisdictional — Esti- 
mate of  Cost. — If  the  specifications  of  the  engineer  comply  with 
the  essential  condition  that  they  must  be  accompanied  by  an 
estimate  of  cost  definitely  determining  the  amount,  and  are 
otherwise  satisfactory  to  the  council,  its  jurisdiction  to  order 
the  work  is  not  affected  by  any  defects  of  the  engineer  in  pre- 
paring the  specifications.     (Id.) 

3.  Discretion  of  Superintendent  of  Streets  —  Details  not  Deter- 
mined by  Specifications. — Under  the  provisions  of  the  street  law 
that  the  work  "must  in  all  eases  be  done  under  the  direction 
and  to  the  satisfaction  of  the  superintendent  of  streets,"  etc., 
and  that  "all  contracts  made  therefor  must  contain  a  provision 
to  that  effect,"  it  is  the  obvious  intent  of  the  law  to  devolve 
upon  the  street  superintendent  a  certain  discretion,  and  to 
make  his  judgment  the  criterion  with  reference  to  all  questions 
of  detail  not  explicitly  determined  by  the  specifications  or  the 
contract.     (Id.) 

4.  Contract  for  Sewer — Specification  for  Decision  of  Street  Super- 
intendent— Power  not  Improperly  Delegated. — A  contract  for  a 
sewer  providing  that  the  work  shall  be  done  in  accordance  with 
the  specifications  therein  referred  to,  which  specify  that  "when 
the  ground  does  not  afford  a  sufficiently  solid  foundation,  the 
contractor  shall  excavate  the  trench  to  such  increased  depth  as 
the  street  superintendent  may  decide  to  be  necessary,  and  shall 
then  bring  it  up  to  the  required  level  and  form,  with  such  mate- 
rial and  in  such  manner  as  the  street  superintendent  may 
direct,"  does  not  contain  any  improper  delegation  of  power  to 
the  street  superintendent  vested  by  law  in  the  council.     (Id.) 

5.  Contract  for  Street  Work — Separate  Instruments— Parts  of  One 
Transaction  —  Payment     in     Installments.  —  Where   a   property 
owner   signed   an   inchoate   private   contract    for   street   work, 
which  needed  other  signatures  to  obtain  a  permit  therefor,  and 
which  fixed  a  price  per  yard  for  paving,  to  be  paid  upon  com- 
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pletion  of  the  work,  and  the  contractor  at  the  same  time  signed 
an  instrument  receipting  for  a  difference  in  price  agreed  upon 
between  them,  and  providing  that  a  specified  balance  should  be 
paid  in  fixed  installments  after  the  date  of  such  completion, 
both  of  the  instruments  are  to  be  taken  together,  as  parts  of 
one  transaction,  with  the  same  effect  as  if  they  had  been  in- 
corporated together,  and  the  contractor  is  not  entitled  to  de- 
maud  payment  for  the  completed  work  from  such  property 
owner  except  in  the  installments  agreed  upon.  (Flinn  &  Treacy 
v.  Mo  wry,  481.) 

6.  Action  Upon  Contract— Modification— Pleading— Amendments- 
Conformity  to  Proof.— Where  the  plaintiff  in  an  action  upon  such 
contract  pleaded  the  modification  thereof  by  agreement  with 
the  defendant  for  payment  in  installments,  and,  after  both 
parties  had  rested,  amended  the  complaint  by  striking  out  the 
averment  of  modification,  the  defendant  is  entitled  to  avail  him- 
self of  proof  thereof,  and  to  have  the  answer  amended  to  con- 
form to  the  proof.     (Id.) 

7.  Effect  of  Failure  to  Pay  Installment  Demanded— Absence  of 
Stipulation  for  Maturity.— The  failure  of  the  defendant  to  pay  an 
installment  demanded  could  not  have  the  effect  to  give  a  right 
of  recovery  for  the  whole  of  the  contract  price,  in  the  absence 
of  a  stipulation  in  the  agreement  that  the  installments  not  due 
should  become  due  upon  such  failure.     (Id.) 

8.  Repudiation  of  Executory  Contract  — Refusal  of  Perform- 
ance—Action for  Breach — Inapplicable  Rule. — The  rule  applic- 
able to  the  repudiation  of  contracts  not  fully  performed  on 
either  side,  upon  the  refusal  of  further  performance  by  one 
party,   and   a  right  of  action   then  accruing  for  damages  for 

breach  in  favor  of  the  other  party,  has  no  application  to  a  con- 
tract for  work  fully  performed  on  one  side,  which  is  to  be  paid 
for  in  installments  by  the  other  party;  and  notwithstanding 
a  failure  to  pny  any  one  of  such  installments,  the  contractor 
cannot  treat  the  contract  for  payment  by  installments  as  re- 
pudiated or  rescinded,  and  demand  payment  in  full,  contrary 
to  the  terms  of  the  contract.     (Id.) 

9.  Installments  not  Due— Error  in  Judgment.— Where  only  one  of 
the  installments  agreed  upon  had  matured  at  the  commencement 
of  the  action,  the  court  erred  in  deciding  that  the  plaintiffs 
were  entitled  to  judgment  for  the  full  amount  of  the  contract 
price.     (Id.) 

10.  Private  Contract  for  Work  on  Street— Permission  of  Super- 
visors.—The  permission  of  the  supervisors  to  do  the  work  on  a 
street  by  private  contract  is  only  required  when  the  contract 
is  for  grading,  and  a  contract  for  paving  the  street  need  not 
have  such  permission,  and  its  absence  does  not  render  the  work 
or  the  contract  therefor  illegal.     (Id.) 
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11.  Disturbing  Street — Permission  of  Street  Superintendent — Evi- 
dence.— The  permission  of  the  superintendent  of  streets  was  suffi- 
cient to  justify  the  digging  up  and  disturbing  the  street  for  the 
purpose  of  paving  the  same,  and  the  exclusion  of  evidence  as 
to  such  digging  and  disturbance  was   immaterial.     (Id.) 

STREETS,  ROADS  AND  HIGHWAYS.     See    Municipal    Corpora- 
tion, 12-16. 

SUBROGATION.    See  Estates  of  Deceased  Persons,  34. 

SUPERSEDEAS.     See  Appeal,  21,  23. 

SURETIES. 

1.  Building  Contract — Bond  of  Contractor — Liability  of  Sureties. — 
The  sureties  on  the  bond  given  for  the  performance  of  a  build- 
ing contract  by  the  contractor  are  bound  only  by  the  express 
terms  of  their  contract,  and  have  a  right  to  stand  upon  its  pre- 
cise terms.     (Tally  v.  Parsons,  516.) 

2.  Abandonment  of  Work  —  Completion  by  Owner  —  Architect's 
Certificate — Condition  Precedent. — Where  the  work  was  aban- 
doned by  the  contractor,  and  the  owner  completed  it  at  an  in- 
creased expense,  and  the  contract  provided  that  the  expense 
incurred  by  the  owner  in  such  case  should  be  audited  and  cer- 
tified by  the  architect,  whose  certificate  should  be  conclusive, 
such  certificate  is  a  condition  precedenit  to  a  recovery  of  such 
expense  against  the  sureties  on  the  contractor's  bond.     (Id.) 

3.  Contractor's  Repudiation  of  Contract — Condition  not  Impaired 
as  to  Sureties. — Where  the  sureties  did  not  repudiate  the  contract 
nor  waive  any  condition  stated  therein,  the  repudiation  of  the 
contract  by  the  contractor  could  not,  as  to  the  sureties,  impair 
the  condition  that  the  owner  who  completed  the  work  must 
procure  a  certificate  from  the  architects  as  to  the  expense  in- 
curred.    (Id.) 

4.  Discharge  of  Architects  by  Owner — Finding — Breach  of  Con- 
dition not  Excused. — A  finding  that  the  owner  discharged  the 
architects  on  the  ground  that  they  were  careless,  incompetent, 
and  dishonest,  without  a  finding  that  the  grounds  were  true, 
and  without  any  allegation  or  finding  showing  an  excuse  for 
breach  of  the  condition,  does  not  relieve  the  plaintiff  of  the 
condition  stated  in  the  contract  as  against  the  sureties.     (Id.) 

5.  Excuse,  How  Shown — Pleading  and  Proof. — The  plaintiff  might 
have  relieved  himself  of  the  condition,  by  alleging  and  proving, 
as  an  excuse  therefrom,  that  the  architects  had  refused  to  act 
in  the  matter,  or,  if  they  had  acted,  that  they  had  acted  fraudu- 
lently or  corruptly  or  through  mistake.     (Id.) 

6.  Benefit   Society— By-laws — Change   of    Beneficiary. — The  by- 
laws of  a  benefit  society  providing  a  specific  mode  in  compliance 
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with  which  the  beneficiary  named  in  a  benefit  certificate  may  be 
changed  form  a  part  of  the  contract,  and  the  association  may  re- 
quire a  compliance  with  them,  or  may  refuse  to  pay  the  changed 
beneficiary.  (Conway  v.  Supreme  Council  Catholic  Knights  of 
America,  437.) 

7.   Assignment  of   Benefit  Certificate    as    Security  —  Failure    to 
Change    Beneficiary— Estoppel    in    Pais— Equity.— Where   the 
benefit  certificate  was  assigned  both  by  the  member  holding  it 
and  the  beneficiary  named   therein   to  secure  sureties  of   such 
member,  who  were  compelled  to  pay  his  debt,  if  there  was  no 
compliance  with  the  by-laws  for  change  of  the  beneficiary,  such 
sureties  could  not  enforce    their    demand    directly  against  the 
benefit  society;  but  where  all  the  parties  in  interest  are  before 
the  court,  in  an  action  by  the  beneficiary  named  to  enforce  the 
policy,  there  will  be  raised  against  him  an  estoppel  in  pais  to 
deny  the  sufficiency  and  validity  of  the  transfer  for  security, 
and  he  will  be  compelled  to  reimburse  the  sureties  to  the  ex- 
tent of  their  outlay  with  interest  if  their  demand  is  not  barred 
by  limitation.     (Id.) 

8.  Plea  of  Statute  of  Limitations— Omission  in  Findings.— Where 
in  answer  to  the  pleadings  of  the  sureties  made  parties  defend- 
ant, both  the  plaintiff  and  the  benefit  society  pleaded  that  their 
demand  for  payment  against  the  deceased  member  was  barred 
by  the  provisions  of  subdivision  1  of  section  339  of  the  Code  of 
Civil  Procedure,  and  that  the  assignment  as  securitv  had  lapsed 
and  become  of  no  effect,  the  failure  to  find  upon  the  issues  so 
presented  is  ground  for  reversal  of  a  judgment  in  favor  of  the 
sureties.     (Id.) 

9.  Extinguishment  of  Lien— Bar  of  Principal  Obligation— Neces- 
sity of  Finding.— Under  section  2911  of  the  Civil  Code  a  lien  is  ex- 
tinguished by  the  lapse  of  the  time  within  which  an  action  can 
be  brought  upon  the  principal  obligation;  and  where  the  prin- 
cipal obligation  in  favor  of  the  sureties  to  whom  the  benefit 
certificate  was  assigned  as  security  appears  to  be  barred  unless 
reduced  to  judgment,  or  in  some  other  form  kept  alive  and  en- 
forceable, the  court  must  find  specifically,  upon  a  plea  of  the 
statute  of  limitations.     (Id.) 

See  Appeal,  10. 

SWAMP  AND  OVERFLOWED  LANDS. 

1.  Swamp  Land  Fund  —  Mandamus  by  Purchaser  — Appeal— Argu- 
ment—Objection  not  Urged— Assignment  of  Right  not  Pleaded— 
Reversal  With  Leave  to  Amend.— Upon  appeal  bv  a  purchaser  of 
reclaimed  swamp  lands  from  a  judgment  refusing  mandamus  to 
the  county  treasurer  for  a  proportion  of  the  swamp  land  fund, 
where  the  only  question  argued  was  upon  an  untenable  plea  of 
the  statute  of  limitations,  and  the  interest  of  the  appellant  was 
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not  questioned  or  objected  to  in  either  court,  and  appellant 
represented  to  this  court  that  an  assignment  of  the  right  to  the 
fund  not  pleaded  was  in  fact  made  by  appellant's  grantor,  who 
reclaimed  the  land,  held  that  the  judgment  should  be  reversed, 
with  leave  to  the  plaintiff  to  amend  the  petition  and  submit 
additional  evidence  in  support  thereof.  (Miller  &  Lux  v.  Batz, 
402.) 

2.  Statute  of  Limitations — Cause  of  Action  Upon  Contract  and 
not  Upon  Statute. — A  cause  of  action  to  recover  a  proportion  of 
the  swamp  land  fund  is  not  founded  upon  a  liability  created  by 
statute,  and  is  not  subject  to  the  limitation  of  three  years 
prescribed  by  subdivision  1  of  section  338  of  the  Code  of  Civil 
Procedure;  but  it  is  based  upon  a  contract  between  the  state 
and  the  purchaser  who  has  reclaimed  the  land  and  his  assigns, 
to  repay  part  of  the  reclamation  money,  and  is  subject  to  the 
limitation  provided  for  actions  upon  contracts.    (Id.) 

3.  Obligation  of  Contract  Evidenced  by  Statute. — The  fact  that 
the  obligation  of  the  contract  on  the  part  of  the  state  is  evi- 
denced by  statute,  and  arises  upon  the  acceptance  by  the  pur- 
chasers of  the  offer  made  by  the  state,  and  the  performance  of 
the  work  prescribed  as  a  condition  of  the  payment  agreed  to, 
does  not  render  the  cause  of  action  one  created  by  statute. 
(Id.) 

4.  Mandamus  Against  County  Treasurer  —  County  as  Agency  for 
State — Measure  of  Eight. — A  right  of  action  upon  mandamus 
against  the  county  treasurer,  for  the  purpose  of  recovering  the 
money  paid  to  the  state,  which  the  state,  for  its  convenience, 
has  deposited  with  the  county  as  one  of  its  governmental  agen- 
cies, is  measured  by  the  right  of  the  plaintiff  to  maintain  an  ac- 
tion against  the  state  upon  the  contract  made  with  the  state. 
(Id.) 

See  Reclamation  District. 

TAXATION. 

1.  Assessment  of  City  Lots — Mistake  in  Name  of  Owner. — In  an 
assessment  of  city  lots  made  after  the  amendment  of  1SS0 
to  section  3G28  of  the  Political  Code,  no  mistake  in  the  name 
of  the  owner  or  supposed  owner  of  the  property  can  render 
the  assessment  invalid.  The  assessment  is  of  the  property, 
and  not  against  the  owner.     (Klumpke  v.  Baker,  SO.) 

2.  Want  of  "System"  as  to  Subdivision  of  Blocks — Assessment  of 
Lot — Determination  of  Assessor. — There  is  no  regular  system  in 
San  Francisco  for  the  subdivision  of  blocks  into  lots,  and  where 
the  proper  block  is  given,  the  assessment  of  any  lot  therein 
may  be  according  to  its  individual  ownership,  and  the  de- 
termination of  the  assessor  as  to  such  ownership  is  not  open  to 
review,  and  any  mistake  or  error  therein  cannot  invalidate  the 

assessment.     (Id.) 
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3.  Ownership  op  Part  of  Lot — Errors  in  Description. — The  failure 
of  the  assessor  to  descrihe  part  of  a  lot  by  the  metes  and  bounds 
described  in  a  conveyance  thereof  to  the  owner,  as  well  as  his 
assessment  of  the  entire  lot  to  the  wrong  person,  are  only  mis- 
takes in  the  name  of  the  owner,  which  cannot  vitiate  the  assess- 
ment of  the  lot  as  a  whole.    (Id.) 

4.  Variance  as  to  Land  Sold — Error  in  Copying  Description — Tax 
Deed  Conclusive. — A  variance  between  the  description  of  the  land 
assessed  contained  in  the  certificate  of  sale  and  tax  deed,  and 
that  entered  in  a  book  of  descriptions  kept  for  that  purpose 
by  the  tax  collector,  cannot  affect  the  title  of  the  purchaser 
or  render  the  certificate  and  tax  deed  ineffective.  The  tax 
deed  is,  by  section  3787  of  the  Political  Code,  "conclusive  evi- 
dence of  the  regularity  of  all  other  proceedings,  from  the  as- 
sessment by  the  assessor,  inclusive,  up  to  the  execution  of  the 
deed,"  which  includes  the  act  of  the  tax  collector  in  copying 
the  description  from  the  certificate.     (Id.) 

5.  Location  op  Lot  by  Street. — Where  there  is  a  dispute  as  to  the 
size  of  the  block,  the  question  whether  the  lot  included  in  a 
tax  deed,  commencing  at  a  greater  distance  from  a  specified 
street  than  the  lot  claimed  by  a  defendant,  in  fact  includes 
such  defendant's  lot,  is  to  be  determined  by  ascertaining  the 
actual  location  of  the  street  relatively  to  such  lot.    (Id.) 

6.  Foreign  Corporations — Estates  op  Deceased  Persons — Certifi- 
cates Held  by  Executrix. — Certificates  of  stock  in  foreign  corpora- 
tions owned  by  a  deceased  person,  and  which  have  come  to 
the  possession  of  the  executrix,  are  taxable  to  the  estate.  (Stan- 
ford v.  San  Francisco,  34.) 

7.  Certificates  and  Bonds  Pledged  by  Decedent  in  New  York — 
Representation  by  Executrix. — Certificates  of  stock  and  bonds  of 
foreign  corporations  pledged  in  New  York  for  money  borrowed 
by  the  decedent,  who  was  a  resident  of  California,  were  tax- 
able in  this  state  to  him  while  living,  and  are  taxable  after  his 
death  to  his  estate,  though  never  possessed  by  tEe  executrix. 
The  executrix  is  entitled  to  resume  control  thereof  upon  pay- 
ment of  the  indebtedness,  and  represents  the  deceased  for  the 
purposes  of  taxation.     (Id.) 

8.  Business  Situs — Security  for  Loan. — The  recognized  exception  to 
the  taxation  of  personal  property  at  the  domicile  of  the  owner, 
in  favor  of  property  having  a  permanent  business  situs  in  an- 
other state,  in  the  business  of  the  owner  carried  on  therein, 
has  no  application  to  the  case  of  the  mere  hypothecation  of 
stocks  and  bonds  in  another  state  as  security  for  a  loan.    (Id.) 

9.  Verified  List — Addition  by  Assessor — Case  Affirmed. — Notwith- 
standing a  taxpayer  lias  returned  to  the  assessor  a  verified 
list  of  his  property,  the  assessor  may,  without  request- 
ing a  corrected  statement  or  requiring  the  taxpayer  to  appear 
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and  testify  in  regard  to  the  statement  returned,  assess,  in  addi- 
tion to  the  property  returned,  other  taxable  property  belonging 
to  the  same  owner.  People  v.  National  Batik  of  D.  0.  Mills  &  Co., 
123  Cal.  53,  affirmed.    (Savings  etc.  Soc.  v.  San  Francisco,  356.) 

10.  Additional  Assessment  not  Arbitrary — General  Powers  and 
Duties  op  Assessor. — An  additional  assessment  of  property  not  in- 
cluded in  a  list  furnished  by  the  taxpayer  is  not  the  arbitrary 
assessment  authorized  by  section  3637  of  the  Political  Code, 
but  is  made  under  the  general  powers  given  to  the  assessor  and 
imposed  upon  him  by  law  to  make  diligent  inquiry  to  ascertain 
all  property  in  the  county  subject  to  assessment,  and  to  assess 
the  same.     (Id.) 

11.  Assessment  to  Savings  Bank — "Loans  on  Stocks  and  Bonds" — 
Certainty. — The  description  of  property  additionally  assessed  by 
the  assessor  to  a  savings  bank  as  "loans  on  stocks  and  bonds," 
is  sufficiently  certain  to  enable  the  savings  bank  to  know  for 
what  property  they  are  taxed,  and  sufficiently  imports  money 
loaned  by  the  bank  on  the  security  of  stocks  and  bonds,  which 
is  properly  taxed  to  the  bank  as  the  lender.    (Id.) 

12.  Interest  in  Property  Secured — Exemption. — Whether  the  loan 
secured  by  the  stocks  and  bonds  is  or  is  not  an  interest  in  the 
"property  affected  thereby"  for  the  purposes  of  taxation,  within 
the  meaning  of  section  4  of  article  XIII  of  the  constitution,  con- 
ceding that  the  stocks  and  bonds  may  be  exempt  from  taxa- 
tion, the  debt  secured  thereby  for  money  loaned  is  not  exempt, 
but  may  be  taxed  to  the  lender.    (Id.) 

13.  Increase  by  State  Board — Ascertainment  op  Items  Increased — 
Computation — Support  of  Finding. — In  determining  what  items  of 
personal  property  assessed  were  increased  as  to  the  amount  of 
the  assessment  thereupon  by  the  state,  the  testimony  of  a  wit- 
ness can  contribute  nothing  to  the  meaning  of  the  roll;  but 
where  the  court  found  that  the  items  increased  did  not  include 
the  money  and  solvent  credits,  and  the  computation  of  the  in- 
crease corresponds  within  a  few  cents  to  the  percentage  of 
increase  on  the  remaining  items  and  there  is  no  other  possible 
way  of  computing  the  amount  of  the  increase,  the  finding  is 
sustained.     (Id.) 

14.  Recovery  of  Taxes  Paid  Under  Protest  —  Interest. — In  an  ac- 
tion against  the  city  and  county  of  San  Francisco  to  recover 
taxes  paid  under  protest,  brought  pursuant  to  section  3S19  of 
the  Political  Code,  enacted  in  1S95,  which  contains  no  provision 
for  the  payment  of  interest,  no  interest  can  be  allowed.     (Id.) 

15.  State  not  Bound  by  General  Statute. — The  state  is  not  bound  by 
the  general  words  of  a  statute  which  would  operate  to  estab- 
lish a  right  of  action  against  it;  and  the  code  sections  in  rela- 
tion to  the  allowance  of  interest  between  the  parties  to  an- 
action  do  not  include  the  state  or  any  of  its  political  subdi- 
visions.   (Id.) 
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16.  Taxes  —  Equalization — Power  of  Board — Judicial  Action — Evi- 
dence.— A  board  of  equalization  acts  judicially  in  raising  or  lowering 
an  assessment,  and  has  no  arbitrary  power  of  assessment  or 
reassessment.  It  cannot  act  without  a  hearing  upon  notice 
given  to  the  person  assessed,  nor  charge  an  assessment  made 
by  the  assessor  without  evidence  adduced  before  it  authorizing 
such  change.     (Oakland  v.  Southern  Pacific  Co.,  226.) 

17.  Action  by  City — Assessment  Arbitrarily  Eaised  by  Council — 
Payment  of  Original  Assessment. — A  city  cannot  maintain  an  ac- 
tion for  an  unpaid  increase  of  taxes  where  the  original  assess- 
ment made  by  the  city  assessor  has  been  paid  and  the  increase 
arose  from  the  arbitrary  raising  of  the  assessment  by  the  city 
council,  sitting  as  a  board  of  equalization,  without  any  evi- 
dence addueed  before  it  as  to  the  value  of  the  property  as- 
sessed.    (Id.) 

18.  Loans  Secured  by  Nontaxable  Pledges. —  Loans  or  solvent 
credits  secured  by  pledges  of  nontaxable  stocks  and  bonds 
are  taxable  as  property  within  the  meaning  of  section  1  of 
article  XIII  of  the  constitution.  (San  Francisco  v.  La  Societe 
Francaise  etc.,  612.) 

19.  Assessment — Assessor  not  Bound  by  Verified  List. — The  assessor 
is  not  bound  by  a  verified  list  of  property  furnished  to  him  by 
the  taxpayer,  and  it  is  his  duty  to  assess  to  the  owner  any 
taxable  property  that  has  for  any  reason  escaped  assessment. 
(Id.) 

20.  Supplemental  Assessment  After  Payment.  —  The  assessor  may 
make  an  additional  or  supplemental  assessment  after  the  tax- 
payer has  paid  the  original  assessment  made  to  him.  No  as- 
sessment is  illegal  because  not  completed  within  the  time  re- 
quired by  law.     (Id.) 

See  Deed,  1-3;  Mortgage,  5,  6;  Reclamation  District. 
TENANCY  IN  COMMON.     See  Husband  and  Wife,  2-5. 

TIME. 

Fraction  of  Day,  When  Regarded. —  A  fraction  of  a  day  may  be 
regarded  when  the  question  relates  to  the  relative  order  of  oc- 
currences happening  on  the  same  day  involving  the  legality  or 
priority  of  private  rights;  but  it  is  not  to  be  regarded  when 
measuring  or  computing  the  time  from  one  date  to  another. 
(Scoville  v.  Anderson,  590.) 

TRADE  NAME. 

1.  Change  of  Business — Infringement. — The  mere  use  of  a  trade 
name  by  persons  engaged  in  one  business  does  not  infringe 
upon  the  use  of  the  same  name  by  other  persons  engaged  in 
another  business.     (Nolan  Bros.  Shoe  Co.  v.  Nolan.  271.) 
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2.  User  by  Different  Persons  in  Wholesale  and  Retail  Shoe  Busi- 
ness— Injunction. — The  wholesale  shoe  business  is  distinct  from 
the  retail ;  and  the  use  of  the  same  trade  name  by  persons  engaged 
for  ten  years  in  the  wholesale  shoe  business,  and  by  different 
persons  engaged  in  the  retail  shoe  business  for  a  longer  period, 
does  not  confer  a  right  upon  a  successor  to  the  wholesale  busi- 
ness, who  has  closed  it  out,  to  use  the  same  trade  name  in  the 
retail  shoe  business,  and  he  may  be  enjoined  from  so  doing. 
(Id.) 

3.  Prior  Use  of  Trade  Name — User  by  Others  in  Different  Busi- 
ness— Acquiescence. — The  prior  use  of  the  trade  name  by  those  en- 
gaged in  the  retail  business,  and  their  mere  acquiescence  in  or 
failure  to  object  to  its  use  by  other  persons  engaged  in  the 
wholesale  business,  by  the  use  of  which  the  retail  dealers  were 
not  injured,  does  not  preclude  them  from  objecting  to  the  change 
of  its  use  by  either  of  such  persons  to  the  retail  business.    (Id.) 

4.  Abandonment  of  Use — Use  of  Additional  Trade  Names. — The  use 
of  a  trade  name  is  not  abandoned  by  temporary  disuse,  in  the 
absence  of  a  showing  of  general  abandonment  to  the  public; 
and  the  temporary  use  of  other  additional  trade  names  in  con- 
nection with  the  continued  use  of  the  one  in  controversy  does 
not  indicate  an  abandonment  or  neutralize  the  effect  of  the 
user  thereof.     (Id.) 

5.  Trade  Name  Embodied  in  Corporate  Name — Injunction  Suit  by 
Corporation. — The  persons  entitled  to  use  the  trade  name  in  the 
retail  shoe  business  may  incorporate  and  embody  the  trade 
name  in  the  name  of  the  corporation,  and  such  incorporation 
may  sue  to  enjoin  an  infringement  of  the  trade  name.     (Id.) 

6.  Use  of  Corporate  Name  Prior  to  Incorporation. — The  mere  use 
of  the  trade  name  embodied  in  the  corporate  name,  in  the 
same  form  of  name,  for  two  years  prior  to  the  formation  of  the 
corporation,  does  not  show  a  fraud  upon  the  public.     (Id.) 

]  7.  Change  of  Wholesale  Business  to  Retail — Rights  of  Successor 
to  Wholesale  Business. — The  successor  to  a  wholesale  business 
can  only  acquire  the  right  to  use  the  trade  name  in  that  busi- 
ness. Where  such  business  has  been  closed  out  and  is  changed 
to  a  retail  business,  it  is  extinct,  and  has  no  successor;  and 
the  one  who  succeeded  thereto  has  no  right  to  use  such  trade 
name  in  the  retail  business,  as  successor  thereto,  to  the  detri- 
ment of  the  plaintiff.     (Id.) 

8.  Family  Name  as  Trade  Name  —  Use  of  Appellation. — Where  a 
family  name  does  not  merely  stand  alone,  but  has  the  appella- 
tion "Bros."  appended  thereto,  it  may  be  used  as  a  trade  name 
and  Avill  be  protected  as  such.     (Id.) 

9.  Use  of  Family  Name — Deception  of  Public — Relief  in  Equity. — 
The  use  of  a  family  name  upon  a  sign  in  a  manner  clearly  in- 
dicating an  intent  to  mislead  and  deceive  the  public,  to  the  in- 
jury of  the  plaintiff,  will  be  restrained  by  a  court  of  equity. 
(Id.) 
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TRUST.     See  Estates  of    Deceased    Persons,   3,  4,   8-10;    Execution, 
18. 

TRUST  DEED. 

1.  Outstanding  Bonds — Foreclosuhe  by  Single  Bondholder — Refusal 
of  Trustee — Provision  for  Majority  Request — Rights  of  Mi- 
nority.— Where  a  trust  deed  secures  the  payment  of  many  out- 
standing bonds  and  coupons,  any  single  bondholder  may  sue 
to  foreclose  the  deed  of  trust  for  nonpayment  of  interest,  upon 
refusal  of  the  trustee  to  do  so  after  request  upon  him,  al- 
though, by  the  terms  of  the  trust  deed,  the  trustee  is  only  au- 
thorized to  act  upon  written  request  of  a  majority  of  the  bond- 
holders. The  majority  cannot  deprive  the  minority  of  the 
remedy  of  foreclosure,  if  there  is  no  provision  in  the  deed  of 
trust  placing  such  a  limitation  upon  their  rights.  (Citizens' 
Bank  of  Los  Angeles  v.  Los  Angeles  Iron  etc.  Co.,  187.) 

2.  Ownership  at  Time  of  Demand  Upon  Trustee — Pleading — De- 
murrer of  Debtor  for  Uncertainty — Judgment  Upon  Merits. 
Where  the  complaint  of  the  bondholder  alleged  present  owner- 
ship of  the  bonds  and  coupons  when  the  complaint  was  filed,  the 
overruling  of  a  demurrer  of  the  corporation  debtor  for  uncer- 
tainty and  ambiguity,  in  not  averring  what  number  of  bonds 
and  coupons  were  owned  by  plaintiff  when  the  alleged  prior 
demand  was  made  upon  the  trustee  to  bring  the  suit,  is  not 
ground  for  reversing  a  judgment  of  foreclosure  rendered  after 
issue  joined  upon  the  merits,  upon  appeal  therefrom  by  the 
corporation  debtor.     (Id.) 

3.  Demand  for  Interest — Provisions  in  Deed  of  Trust  —  General 
Demurrer  of  Debtor. — Where  the  complaint  of  the  bondholder 
alleged  a  demand  for  interest  made  more  than  six  months  be- 
fore the  commencement  of  the  action,  and  the  record  shows 
that  the  interest  was  in  default  for  over  two  years  prior  to 
the  demand  to  bring  the  suit,  objections,  based  upon  provisions 
in  the  deed  of  trust,  that  the  complaint  does  not  show  a  de- 
mand for  interest  before  tbe  demand  upon  the  trustee  to  sue, 
nor  that  interest  was  then  due  for  six  months,  nor  that  the 
trustee  was  then  informed  that  interest  was  unpaid,  are  not 
available  upon  general  demurrer  interposed  by  the  corporation 
debtor.    (Id.) 

4.  Demand  for  Interest  as  Against  Debtor. — No  demand  upon  the 
corporation  debtor  was  necessary  in  order  to  justify  the  action 
as  against  it,  the  commencement  of  the  suit  being  all  the  de- 
mand required.     (Id.) 

5.  Matters  of  Defense  Relating  to  Demand.  —  If  the  plaintiff  did 
not  own  any  bonds  at  the  time  of  his  demand  for  interest,  or 
of  his  demand  upon  the  trustee  to  bring  the  suit,  or  if  any 
demand  alleged  was  improperly  made,  or  was  made  of  the 
wrong  person,  such  matters  would  be  matters  of  defense,  and 
would  not  be  available  upon  demurrer.     (Id.) 
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6.  Offer  of  Indemnity  to  Trustee — Absence  of  Demand. — Where 
the  deed  of  trust  provided  for  satisfactory  indemnity  to  the 
trustee  for  proposed  action  by  him,  upon  request  of  a  majority 
of  the  bondholders,  an  individual  bondholder  is  not  required 
to  offer  indemnity  to  the  trustee  upon  demand  made  upon  him 
to  bring  the  action,  if  no  demand  for  indemnity  was  made 
upon  him  by  the  trustee.    (Id.) 

7.  Unknown  Bondholders — Action  for  Benefit  of  All  —  Appear- 
ance— Provision  in  Decree — Appeal  of  Debtor. — Where  the  com- 
plaint of  the  single  bondholder  alleged  ignorance  of  the  num- 
ber and  ownership  of  the  outstanding  bonds,  and  prayed  an 
accounting  thereof,  and  alleged  the  refusal  of  the  trustee  to 
bring  the  action,  it  is  in  effect  for  the  benefit  of  all  the  bond- 
holders, and  if  they  all  appeared,  and  surrendered  their  bonds 
and  coupons,  and  were  provided  for  in  the  decree  of  fore- 
closure, it  will  not  be  reversed  upon  appeal  of  the  corpora- 
tion debtor  for  technical  objections  not  affecting  its  substan- 
tial rights.     (Id.) 

8.  Unknown  Bondholders  —  Action  for  Benefit  of  All — Appear- 
ance— Decree — Appeal  of  Debtor  not  Aggrieved — Affirmance. 
Where  the  complaint  of  the  single  bondholder  alleged  ignorance 
of  the  number  and  ownership  of  the  outstanding  bonds,  and 
prayed  an  accounting  thereof,  and  the  corporation  trustee  an- 
swered alleging  like  ignorance,  and  that  it  had  refused  to  bring 
the  action  because  the  majority  of  the  bondholders  had  not 
requested  it,  the  action  is  in  effect  for  the  benefit  of  all  the 
bondholders,  and  if  they  all  appeared  at  the  trial  and  sur- 
rendered their  bonds  aud  coupons,  and  were  provided  for  in 
the  decree  of  foreclosure,  it  will  be  affirmed  upon  appeal  of 
the  corporation  debtor,  whose  substantial  rights  have  not  been 
injuriously  affected  by  any  rulings  complained  of,  and  all  of 
whose  interests  appear  by  the  record  to  have  passed  to  a  pur- 
chaser at  receiver's  sale,  who  appeared  in  the  action  adversely 
to  the  appellant.    (Id.) 

9.  Appellant  not  Aggrieved  —  Transfer  of  Interest. — The  corpo- 
ration debtor  cannot  be  aggrieved  or  injuriously  affected  by 
the  overruling  of  its  demurrers,  where  the  record  shows  that 
all  of  its  interests  have  passed  to  a  purchaser  at  receiver's 
sale,  who  appeared  in  the  action  adversely  to  the  appellant,  and 
is  recognized  in  the  decree  as  its  successor  in  interest.    (Id.) 

VENDOR   AND   VENDEE. 

1.  Vendor  and  Purchaser — Rescission  of  Contract  of  Sale — Defec- 
tive Title — Mistaken  Representations — Invalid  Railroad  Grant. 
AVhere  the  vendor  in  a  contract  of  sale  claimed  title  as  grantee 
of  a  railroad  company,  and  by  honest  mistake  misrepresented 
the  title  as  good,  whereas  in  fact  the  railroad  company  held 
only  a  void  patent  under  an  invalid  railroad  grant,  such  defect 
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in  the  title,  when  discovered  by  the  purchaser,  is  ground  for 
a  rescission  by  him  of  the  contract  of  sale,  if  promptly  made 
upon  discovery  of  the  defect.  (Owen  v.  Pomona  Land  etc.  Co., 
530.) 

2.  Act  of  Congress — Equitable  Title  of  Vendors  —  Right  to  Pat- 
ent— Promise  to  Purchaser — Delay  Without  Damage — Rescis- 
sion not  Justified. — Where  an  act  of  Congress  subsequently  passed 
recognized  an  equitable  right  in  the  vendor  as  a  bona  fide  pur- 
chaser from  the  railroad  company,  and  gave  him  the  right  to 
receive  a  patent,  which  he  could  not  obtain  until  the  railroad 
patent  was  vacated,  and  the  purchaser,  with  full  knowledge  of 
the  facts,  remained  in  possession  and  cultivated  the  land,  rely- 
ing upon  the  promise  of  the  vendor  to  obtain  a  patent,  if  no 
unreasonable  delay  was  had  in  perfecting  the  title,  and  the 
purchaser  was  not  injured  by  the  delay,  he  is  not  justified  in 
rescinding  the  contract  for  the  original  defect  in  the  title.     (Id.) 

3.  Right  of  Rescission  Reserved — Performance  of  Vendor's  Prom- 
ise— Reasonable  Opportunity — Revivor  of  Right. — The  purchaser 
had  the  right  to  accept  and  rely  upon  the  promise  of  the  vendor 
to  perfect  the  title,  and  in  the  meantime  hold  his  right  of  re- 
scission for  the  original  defect  of  title  in  reserve  to  be  exer- 
cised, if  after  reasonable  opportunity  to  do  so  the  vendor  failed 
or  refused  to  fulfill  the  promise;  but  the  right  of  the  purchaser 
to  rescind  will  not  be  revived,  until  a  reasonable  opportunity 
has  been  afforded  to  the  vendor  to  comply  with  the  promise,  if 
it  is  not  limited  to  a  specified  time.     (Id.) 

4.  Delay  Caused  by  Rule  of  Land  Department — Judicial  Notice. 
Where  the  delay  of  the  vendor  in  obtaining  the  patent  under 
the  act  providing  therefor  was  caused  by  a  rule  of  the  land  de- 
partment that  his  proofs  could  not  be  received  until  the  patent 
of  the  railroad  company  was  vacated,  and  such  rule  was  not 
produced  in  evidence,  the  court  will  take  judicial  notice  there- 
of; and  the  vendor,  not  being  a  party  to  the  suit  to  vacate  the 
patent,  and  having  no  power  to  expedite  a  final  decision  therein, 
cannot  be  held  responsible  for  delay  in  such  decision,  and  can- 
not be  blamed  for  not  procuring  a  patent  under  that  act.     (Id.) 

5.  Failure  to  Proceed  Under  Later  Act  of  Congress — Absence  of 
Notice — Rescission  not  Warranted. — Where  it  does  not  appear 
that  either  of  the  parties  were  advised  that  the  obtaining  of 
the  patent  by  the  vendor  could  be  hastened  under  a  later  act 
of  Congress,  and  no  suggestion  or  request  was  made  by  the 
purchaser  that  the  vendor  should  proceed  thereunder,  the  pur- 
chaser was  not  warranted  in  rescinding  the  contract  of  sale,  by 
reason  of  the  original  defect  in  the  title,  because  of  the  failure 
of  the  vendor  to  proceed  thereunder,  where  he  gave  no  notice 
affording  a  reasonable  opportunity  to  the  vendor  so  to  proceed 
before  rescinding  the  contract  of  sale,  and  he  does  not  appear  to 
have  been  Injured  by  the  delay.     (Id.) 
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6.  Finding  of  Damage  not  Sustained. — A  finding  that  the  plaintiff 
was  damaged  by  the  defective  title  sufficiently  to  justify  a  re- 
scission made  pending  the  reasonable  delay  of  the  vendor  in 
obtaining  the  patent  promised,  is  not  sustained  by  the  evidence, 
where  it  appears  that  he  was  living  upon  the  land,  was  practi- 
cally certain  of  securing  the  title,  and  was  secure  against  any 
disturbance  of  his  possession  meanwhile,  and  does  not  appear 
to  have  had  any  desire  to  sell  the  land.    (Id.) 

7.  Representations  as  to  Title  not  Fraudulent. — The  representa- 
tions as  to  title  honestly  made  by  the  vendor,  based  upon  a 
state  of  facts  warranting  him  in  making  the  claim  of  a  perfect 
title,  were  not  fraudulent,  and  would  not  justify  any  charge  of 
fraudulent  representations  inducing  the  execution  of  the  con- 
tract.    (Id.) 

8.  Sale  of  Water  Shares  —  Permanency  of  Water  Supply — Rep- 
resentations— Expression  of  Opinion. — Where  water  shares  were 
sold  with  the  land,  any  assertion  or  prediction  by  the  agents  of 
the  vendor  that  the  artesian  wells  furnishing  the  supply  would 
always  yield  as  abundantly  as  they  were  then  yielding  was  but 
an  expression  of  opinion,  in  the  absence  of  any  guaranty  that 
the  water  supply  should  be  permanent.     (Id.) 

9.  Rescission — Failure  of  Water  Supply — Conditional  Offer  to 
Rescind — Basis  of  Fraud — Payment  for  Improvements. — The  pro- 
vision of  section  1689  of  the  Civil  Code  allowing  a  rescission 
where  the  consideration  fails  in  a  material  respect,  from  any 
cause,  does  not  apply  to  support  a  rescission  on  account  of  the 
failure  of  water  supply,  when  the  only  rescission  offered  and 
decreed  was  on  the  condition  that  the  purchaser  should  be  paid 
for  his  improvements,  and  was  based  upon  an  imputation  of 
actual  or  constructive  fraud  on  the  part  of  the  vendor  in  con- 
tracting to  convey  land  to  which  the  vendor  had  no  title.     (Id.) 

10.  Belief  and  Action  of  Purchaser  —  Continued  Water  Supply — 
Ultimate  Failure — Rescission  not  Permissible. — Where  the  pur- 
chaser, on  the  faith  of  his  own  belief  that  the  water  supply 
would  be  permanent,  made  permanent  improvements,  and  the 
water  supply  was  continuous  for  a  term  of  years,  if  he  had 
had  full  title,  and  had  paid  therefor  and  for  the  water  stock,  he 
could  not,  upon  final  failure  of  the  supply,  have  rescinded  the 
contract  therefor;  and  where  there  was  a  defect  in  the  title, 
in  respect  to  which  his  right  of  rescission  did  not  exist,  he 
could  not  rescind  for  failure  of  the  water  supply,  where  he 
was  not  misled  in  respect  thereto  by  any  actual  or  constructive 
fraud  of  the  vendor.    (Id.) 

11.  Breach  of  Contract  by  Purchaser — Failure  to  Pay  Water  As- 
sessment.— Where  the  contract  of  sale  required  the  purchaser  to 
pay  and  discharge  all  taxes,  assessments,  and  "water  rates'" 
that  might  be  "levied  or  assessed  on  the  premises,"  and  the 
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water  stock  was  sold  with  the  land  under  a  rule  apportioning 
ten  shares  of  stock  to  each  acre  of  land,  and  they  were  bo 
inseparably  related  under  the  contract  that  an  assessment  upon 
the  water  stock  to  carry  out  the  purposes  of  the  irrigation 
company  was,  within  the  meaning  of  the  contract,  a  "water 
rate  assessed  upon  the  premises,"  the  failure  to  pay  it  was  a 
breach  of  the  contract  by  the  purchaser.    (Id.) 

WATER  AND  WATER  RIGHTS. 

1.  Contract  to  Supply  Water  to  Rancho  —  Consideration—  Con- 
struction"— Notice  of  Rights  of  Owners — Order  of  Application. 
A  contract  by  a  ditch  owner  always  to  allow  the  use  of  water 
upon  a  rancho  upon  the  most  favorable  terms  and  conditions 
upon  which  the  use  of  water  should  be  allowed  to  others,  in 
consideration  of  a  grant  by  the  owners  of  the  rancho  of  a 
right  of  way  for  the  ditch  for  the  conveyance  of  water  for 
irrigation,  is  to  be  construed,  not  as  placing  the  owners  of  the 
rancho  in  the  same  category  with  others  as  respects  the  right 
of  use  of  the  water  in  the  order  of  application  therefor,  but 
as  a  promise  in  advance  for  a  valuable  consideration,  confer- 
ring rights  of  which  others  desiring  to  use  the  water  are 
chargeable  with  notice,  and  over  which  they  can  claim  no 
priority.    (Pallett  v.  Murphy,  192.) 

2.  Rights  of  Lessees  of  Rancho. — Lessees  of  the  rancho  whose 
lands  can  be  irrigated  from  the  ditch,  to  whom  the  owners 
have  leased  portions  thereof,  with  the  water  rights  appurtenant 
thereto,  at  the  charge  of  the  lessees,  are  entitled  to  demand  and 
receive  upon  their  lands  sufficient  water  to  irrigate  them,  upon 
offering  to  comply  with  the  terms  and  conditions  imposed  upon 
the  owners  of  the  lands  under  the  contract.     (Id.) 

3.  Measure  of  Damages  for  Breach — Difference  in  Rental  Value 
of  Land. —  The  measure  of  damages  to  the  lessees  for  refusal 
of  the  defendant  to  supply  the  water  according  to  his  con- 
tract with  the  owners  of  the  land  is  the  difference  between 
the  rental  value  of  the  land  with  and  without  water  for  irri- 
gation.    (Id.) 

See  Municipal  Corporations,   12-1G. 

WAY.    See  Adverse  Possession. 

WILLS.    See  Estates  of  Deceased  Persons: 

WITNESSES.     See  Contempt 
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